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PREFACE  TO  THE  SECOND   EDITION. 


The  law  of  bills,  notes,  and  checks  consists,  first,  of  the  law 
peculiar  to  those  subjects,  and,  secondly,  of  an  adaptation  of 
the  general  law  of  contract  to  the  special  situation  of  maker, 
acceptor,  drawer,  and  indorser,  so  far  as  the  courts  have  found 
sufficient  analogies  to  justify  it ;  the  latter  branch  being  con- 
fined to  questions  of  modern  impression  requiring  judicial 
examination  to  ascertain  the  applicability  of  the  general  law. 
The  adaptation  of  the  law  of  principal  and  surety  to  the  rela- 
tion of  successive  parties  to  negotiable  paper  is  the  chief 
example. 

The  present  work  is  an  exposition  of  the  law  in  that  light. 
In  this  second  edition,  the  author  has  attempted  to  make 
such  exposition  complete,  instead  of  presenting  it  in  outline 
merely,  as  in  the  first  edition.  To  this  end,  the  work  has 
been  rewritten  from  beginning  to  end,  and  the  notes  en- 
larged to  full  statements  of  the  law.  The  result  has  been 
to  show  that  the  American  law  of  commercial  paper,  like  the 
English,  may  still  be  stated  in  detail  within  the  limits  of  a 
single  volume  of  ordinary  size,  with  ample  room  for  illus- 
trative cases. 

Boston,  April  5, 1880. 
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LEADING  CASES  ON    BILLS,   NOTES, 

AND   CHECKS. 


FORM  AND  EEQUISITES. 


Thompson  v.  Sloan  et  al. 

(23  Wendell,  71.    Supreme  Court  of  New  York,  January,  1840.) 

Pcofahle  in  Canada  money.  —  A  written  promise,  executed  in  New  York,  to  pay 
in  that  State  a  certain  sum  in  Canada  money  is  not  a  propiissory  note.  Parol 
OTidenoe  is  admissible  to  show  the  meaning  of  the  term  "  Canada  money  " 
where  the  instrument  was  executed. 

AsstiMPSiT  on  an  instrument  declared  on  as  a  promissory 
note,  against  the  maker  and  indorsers  jointly.  The  instru- 
ment was  dated  at  Buffalo,  New  York,  and  signed  by  James 
Sloan  and  John  Wilkinson,  who  therein  promised  to  pay 
$2,500,  twelve  months  after  date,  to  the  order  of  Johnson, 
Hodge,  &  Co.,  *^  in  Canada  money,"  at  the  Commercial  Bank 
in  Buffalo ;  and  it  was  indorsed  by  the  payees. 

The  questions  in  controversy  were,  first,  whether  the  paper 
were  a  negotiable  note ;  and  secondly,  if  it  prima  facie  were, 
whether  parol  evidence  could  be  received  to  explain  the 
meaning  of  the  term  ^^  Canada  money,'*  as  understood  in 
Buffalo. 

CowBN,  J.     A  promissory  note  must,  in  order  to  come 

within  the  statute,  like  a  bill  of  exchange,  be  payable  in 

1 


2  FOBM  AND  BEQT7ISITBB. 

money  only,  in  current  specie ;  Bayl.  on  Bills,  1, 10th  Am.  ed. 
of  1836  ;  Ex  parte  Imeson,  2  Rose,  225  ;  or  at  least  in  what 
we  can  judicially  notice  as  equivalent  to  money.  Accord- 
ingly, a  note  payable  in  bills  of  country  banks,  Jones  v.  Fales, 
4  Mass.  245,  in  Pennsylvania  or  New  York  paper  currency, 
current  in  Pennsylvania  or  New  York,  Leiber  v.  Goodrich,  6 
Cowen,  186,  in  notes  of  the  chartered  banks  of  Pennsylvania, 
though  the  note  was  made  and  payable  in  the  State  of  Penn- 
sylvania, M'Cormick  v.  Trotter,  10  Serg.  &  Rawle,  94;  see 
Cook  V.  Satterlee,  6  Cowen,  108  [po9t^  9]  ;  in  paper  medium, 
Lange  v.  Kohne,  1  M'Cord,  115 ;  see  M'Claren  v.  Nesbit,  2 
Nott  &  M'Cord,  519 ;  or  in  cash  or  Bank  of  England  notes, 
Ex  parte  Imeson,  before  cited,  2  Buck,  1,  s.  P.,  has  been 
held  without  the  statute. 

« 

The  farthest  we  have  gone  is,  to  say  that  a  note  drawn  and 
payable  here,  in  New  York  bills  or  specie,  Keith  v.  Jones,  9 
Johns.  120,  or  in  bank-notes  current  in  the  city  of  New 
York,  Judah  v.  Harris,  19  Johns.  144,  is  negotiable.  In  both 
cases  the  court  went  on  the  ground  of  a  right  to  take  judicial 
notice  that  New  York  bills,  and  especially  bank-notes  current 
in  the  city  of  New  York,  were  customarily  considered  and 
treated  as  equivalent  to  specie.  And,  in  the  last  case,  they 
said,  though  the  defendant  might  have  a  right  to  pay  with 
foreign  bills  current  in  the  city,  the  note  was  still  to  be  re- 
garded as  payable  in  current  money. 

Admitting  that  the  note  in  question  imports  an  obligation 
to  pay  in  gold  and  silver,  current  in  Canada,  I  do  not  see  on 
what  principle  we  can  pronounce  it  to  be  payable  in  money, 
within  the  meaning  of  the  rule.  It  is  not  pretended  that 
coins  current  in  Canada  are,  therefore,  so  in  this  State.  As 
gold  and  silver  they  might  readily  be  received  :  and  so  might 
the  coin  of  any  foreign  country,  Germany  or  Russia,  for  in- 
stance ;  but  the  creditor  might,  and  in  many  cases  doubtless 
would,  refuse  to  receive  them,  because  ignorant  of  their  value. 
In  law,  they  are  all  collateral  commodities,  like  ingots  or 
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diamonds,  which,  though  they  might  be  received,  and  be  in 
fact  equivalent  to  money,  are  yet  but  goods  and  chattels.  A 
note  payable  in  either  would,  therefore,  be  no  more  negotiable 
than  if  it  were  payable  in  cattle  or- other  specific  articles. 
The  fact  of  Canada  coins  being  current  here  is  not,  at  any 
rate,  so  notorious  that  we  can  judicially  notice  them  as  a 
universally  customary  medium  of  payment  in  this  State  ;  and 
if  not,  they  are  no  more  a  part  of  our  currency  than  Penn- 
sylvania bank-bills.  Leiber  v,  Goodrich,  before  cited.  Nor 
do  I  perceive  in  the  case  any  proof,  or  offer  to  prove,  that 
such  coins  were  universal  currency. 

This  view  of  the  case  is  not  incompatible  with  a  bill  or  note 
payable  in  money  of  a  foreign  denomination,  or  any  other 
denomination,  being  negotiable,  for  it  can  be  paid  in  our  own 
coin  of  equivalent  value,  to  which  it  is  always  reduced  by  a 
recovery.  Chit,  on  Bills,  615,  616,  Am.  ed.  of  1839;  Deberry 
V.  Darnell,  6  Yerg.  451.  A  note  payable  in  pounds,  shillings, 
and  pence,  made  in  any  country,  is  but  another  mode  of  ex- 
pressing the  amount  in  dollars  and  cents,  and  is  so  understood 
judicially.  The  course,  therefore,  in  an  action  on  such  an 
instrument  is  to  aver  and  prove  the  value  of  the  sum  ex- 
pressed,  in  our  own  tenderable  coin.  It  is  payable  in  no 
other,  vide  Bayl.  on  Bills,  23,  Am.  ed.  of  1836,  and  the  cases 
there  cited,  whereas  on  the  note  in  question,  Canada  money, 
a  specific  article,  would  be  a  lawful  tender  ;  Canada  coppers, 
for  aught  I  see,  and,  under  our  own  decisions,  bank-bills  com- 
monly current  in  Canada,  would  also  be  tenderable. 

Nor  is  it  necessary  to  deny,  that  had  this  note  been  made, 
indorsed,  and  payable  in  Canada,  it  would  have  been  negotia- 
ble. It  would  then  on  its  face  have  been  payable  in  the 
current  coin  of  the  country  where  it  is  made.  The  objection 
is,  that  the  note  was  made,  indorsed,  and  payable  here,  in  a 
foreign  commodity,  which  the  payee  was  entitled  to  demand 
specifically ;  and  to  reject  gold  and  silver  current  in  the 
United  States.    It  is  of  course  the  same  thing  under  the  ex- 
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trinsic  evidence  offered  by  the  plaintiff,  and  received  by  the 
jadge.  The  Canadian  statute  merely  proved  what  coins  were 
current  as  Canada  money  ;  which  could  not  be  recognized  83 
the  money  of  this  country.  In  the  light  of  that  proof,  the 
note  must  be  read  as  necessarily  payable  in  Canada  money, 
current  by  law  in  that  province.  It  did  not  improve  the  case, 
without  following  it  with  some  statute  making  that  money, 
as  such,  current  here ;  or,  at  least,  showing  that  it  was,  in 
fact,  so  notoriously  current  among  us  that  we  should  be  en- 
titled to  take  judicial  notice  of  the  fact.  The  latter  is  the 
utmost  that,  by  our  cases,  the  plaintiff  could  claim ;  though 
we  have  gone  farther  than  the  cases  decided  in  any  other 
State  or  country,  so  far  as  they  were  cited  on  the  argument, 
or  have  come  under  my  observation,  except  a  case  in  Ten- 
nessee, Deberry  v.  Darnell,  6  Yefg.  461.  The  instrument 
was  payable  in  North  Carolina  notes,  yet  held  negotiable.  In 
M'Cormick  v.  Trotter,  I  fear  we  were  somewhat  justly  criti- 
cised for  the  high  ground  on  which  we  had  placed  all  our 
State  bills  in  Keith  v,  Jones.  At  any  rate,  Mr.  Justice  Dun- 
can very  truly  reminded  us  that  New  York  State  bills  had 
depreciated  in  common  with  those  of  Pennsylvania.  A  re- 
mark which  he  made  as  to  the  note  in  that  case,  which  was 
payable  in  Pennsylvania  bills,  would,  I  apprehend,  be  nearly 
applicable  to  our  own  at  some  stages  of  our  currency ;  viz., 
that  ^4t  was  payable  in  more  than  forty  kinds  of  paper  of 
different  value." 

The  evidence  offered,  that  the  makers  were  desirous  to 
draw  the  note  payable  in  Canada  bills,  which  the  plaintiff 
refused,  tended  to  prove  no  more  than  that  the  note  was  in- 
tended to  be  payable  in  Canadian  current  coin.  It  was, 
therefore,  as  we  have  seen,  irrelevant,  besides  being,  as  I 
think,  inadmissible,  because  it  was  direct  independent  evi- 
dence of  intention,  as  explained  by  the  parties  at  the  very 
time  of  drawing  the  note.  Every  thing  of  this  kind  which 
the  parties  declared  was  merged  by  the  written  agreement. 
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The  legal  effect  of  a  written  agreement  cannot  be  controlled 
by  this  kind  of  evidence.  Oreery  v.  Holly,  14  Wend.  26. 
Nor,  in  general,  can  a  patent  ambiguity  be  obviated  by  it. 
See  Cowen  &  HUra  Notes  to  1  Phil.  Ev.  1884,  1888,  et  seq. 
and  cases  there  cited.  I  speak  of  the  confessions  or  declara" 
tions  of  the  parties,  which  go  to  show  what  they  meant  by 
the  words  used  in  the  writing.  I  do  not  deny  that  in  such  a 
case,  a  resort  may  be  had  to  collateral  circumstances.  Per 
Bayley,  J.,  in  Smith  v.  Doe,  ex  dem.  Earl  of  Jersey,  2  Brod.* 
&  Bing.  558 ;  1  PhU.  Ev.  Cowen  &  Hill's  ed.  546,  note  967 ; 
p.  1399,  et  seq. ;  Peisch  v.  Dickson,  1  Mason,  9,  11.  The 
cases  of  Cole  v.  Wendel,  8  Johns.  116,  and  Ely  v.  Adams,  19 
id.  818,  were  mentioned  to  us  on  the  argument.  I  much 
doubt  whether  the  latter  case  can  be  understood  as  conflict- 
ing at  all  with  the  distinction  I  have  mentioned.  In  the 
former,  it  was  doubtful  which  of  two  subjects  mentioned  in 
the  writing  the  parties  intended  to  refer  to,  and  the  judge  at 
the  circuit  received  evidence  of  the  form  in  which  the  plain- 
liff  desired  the  contract  should  be  written,  and  to  which  the 
defendant  assented.  It  was  written  in  a  different  form,  which 
made  it  ambiguous  on  its  face.  Yet  the  verdict  was  sus- 
tained on  motion  for  a  new  trial,  and  an  opinion  expressed 
that  the  evidence  was  proper.  The  ambiguity,  though  patent, 
lay  between  two  objects  only^  and  the  decision  may  be  sus- 
tained by  a  class  of  authorities  which  make  such  cases  an 
exception.  Vide  Cowen  &  Hill's  Notes  to  1  Phil.  1388, 1892. 
The  ambiguity  was  not,  in  its  own  nature,  unexplainable ; 
and  the  only  difficulty  is  on  the  kind  of  proof.  There  was, 
however,  as  the  court  remarked,  enough  appearing  on  the 
fBce  of  the  paper  itself  to  remove  the  doubt.  The  case  is 
sustainable  on  that  ground,  even  if  the  contemporaneous 
declarations  were  improperly  received. 

But  in  the  case  at  bar,  extrinsic  evidence  of  the  kind 
offered  by  the  defendants  was,  I  think,  admissible  to  prove 
that  Canada  money  meant,  in  general  mercantile  understand- 
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ing  at  Buffalo  and  in  its  vicinity,  Canadian  bank-bills^  and  not 
specie,  whether  we  regard  the  words  used  in  the  note  as 
prima  facie  importing  current  Canadian  coin,  or  as  ambiguous 
on  their  face ;  in  other  words,  leaving  it  doubtful  whether 
they  meant  current  Canadian  coin  or  bank-notes.  Such  evi- 
dence was  not  necessary,  if  what  I  have  said  as  to  the  legal 
effect  of  the  words  be  correct,  and  was  therefore  irrelevant, 
and,  in  that  view,  inadmissible.  But  suppose  I  am  mistaken 
in  saying  that  this  note  was  not  negotiable  as  being  payable 
in  the  legal  money  of  the  province,  then  it  was  competent  to 
prove  the  customary  meaning  of  the  words.  The  cases  are 
quite  numerous,  that  though  the  meaning  of  the  word  be  per- 
fectly well  settled  in  general  language,  yet  if  a  secondary 
meaning  has  been  affixed  to  it  in  commercial  usage,  in  a 
certain  region  of  country,  or  among  certain  classes  of  men, 
this  may  be  shown  ;  and  when  the  proof  is  clear,  the  use  of 
the  word  in  that  region,  or  among  those  men,  carries  into  the 
contract  the  signification  thus  established.  The  general  rule 
is  clear,  and  hardly  calls  for  a  quotation  of  books,  vide  Cowen 
&  Hill's  Notes  to  1  Phil.  Ev.  1409, 1412,  and  the  cases  there 
cited ;  and  if  a  word  of  known  general  signification  may  be 
thus  qualified,  it  is  difficult  to  perceive  how,  without  a  viola- 
tion of  the  very  principle  on  which  this  is  allowed,  we  can 
refuse  the  same  sort  of  testimony  to  clear  up  a  doubtful  word. 
The  latter  would  seem  to  be  a  less  violent  exception  to  the 
rule,  which  requires  that  language  shall  have  an  effect  ac- 
cording to  its  general  import. 

It  is  supposed  that  a  patent  ambiguity  is  more  stubborn 
than  a  direct  and  clear  expression.  This  conclusion  is  sought 
to  be  derived  from  the  famous  rule  of  Lord  Bacon,  which  de- 
clares patent  ambiguities  unexplainable.  I  had  occasion  in  a 
late  case.  Fish  v.  Hubbard's  Adm'rs,  21  Wend.  651,  to  show 
that  the  rule  in  its  general  sense  had  seldom,  if  ever,  been 
acted  upon,  and  never  should  be  so  applied  as  to  preclude 
collateral  circumstances  in  explanation  of  doubtful  words  or 
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phrases,  which,  when  explained,  are  found  to  be  significant 
and  operative  of  themselves.  This  was  also  sufficiently  shown 
in  Colpoys  ».  Colpoys,  Jacob,  451.  Usage  is  one  of  the  most 
common  circumstances  receivable  for  the  purpose  of  such  ex- 
planation. It  is  from  this  that  we  derive  our  general  knowl- 
edge of  language,  which  knowledge  cannot  be  made  the  only 
test,  without  assuming  judges  and  jurors  to  be  familiar  with 
words  and  phrases  applicable  to  eyery  employment  of  life  in 
different  sections  of  the  country,  and  indeed  in  foreign  coun- 
tries. 

It  is  obviously  as  necessary  to  ascertain  the  provincial 
meaning  of  words,  through  witnesses  who  are  acquainted  with 
their  signification,  as  to  translate  a  foreign  language  through 
a  sworn  interpreter.  Abbreviations  of  words  are  often  used, 
generally  of  known  import ;  but  sometimes  entirely  ambigu- 
ous, not  to  say  absolutely  obscure.  Such  was  the  word  mod 
in  the  will  of  NoUekens,  the  sculptor.  But  its  meaning  was 
collected  through  the  medium  of  witnesses  skilled  in  the 
trade  of  the  testator,  and  from  proof  of  the  surrounding  cir- 
cumstances. In  that  case,  too,  direct  evidence  of  intention, 
viz.,  the  declarations  of  the  testator  of  what  he  intended  to  be- 
queath, and  to  whom,  made  by  him  to  his  female  attendant 
in  his  sickness,  was  overruled.  Goblet  v.  Beechey,  8  Sim.  24, 
more  fully  reported  in  Wigr.  on  Extr.  Ev.  139  et  seq. ;  and 
see  Hite  v.  The  State,  9  Yerg.  357,  381. 

The  motion  to  set  aside  the  nonsuit,  and  for  a  new  trial,  is 
denied. 
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WORDBN  V.  DODGB  et  ol. 
(4  Denio,  158.    Supreme  Court  of  New  York,  Janaary,  1847.) 

Payable  out  of  a  particular  fund.  —  An  instrament  by  which  a  party  promiBes  to 
pay  a  certain  sum  at  a  stated  time  out  of  the  net  proceeds  of  ore  to  be  raised 
and.  sold  from  a  certain  ore  bed,  is  not  a  promiisory  note,  it  being  payable 
upon  a  contingency. 

Assumpsit  upon  a  written  instrument  in  the  form  of  a 
promissory  note,  except  that  it  was  payable  "  out  of  the  net 
proceeds  after  paying  the  costs  and  expenses  of  ore  to  be 
raised  and  sold  from  the  bed  in  the  lot  this  day  conveyed  by 
Edward  Maiden  to  Edwin  Dodge,  which  bed  is  to  be  opened, 
and  the  ore  disposed  of  as  soon  as  conveniently  may  be." 
The  plaintiff,  who  was  the  payee,  was  nonsuited,  because  he 
offered  no  evidence  that  sufficient  ore  had  been  obtained  from 
the^  mine  or  that  the  defendants  had  been  negligent  in  the 
matter. 

Beardsley,  J.  The  nonsuit  was  proper.  'A  promissory 
note  must  be  payable  absolutely,  and  not  upon  any  contin- 
gency as  to  time  or  event.  8  Kent,  5th  ed.  p.  74 ;  Smith  on 
Merc.  Law,  113,  116  ;  Story  on  Prom.  Notes,  §§  1,  22-26 ; 
id.  on  Bills  of  Exch.  §§  46,  47 ;  Chit,  on  Bills,  10th  Am. 
ed.  pp.  182-139. 

This  was  not  such  an  engagement,  for  although  the  prom- 
ise was  to  make  payments  at  certain  specified  times,  the  pay- 
ments were  to  be  made  "  out  of  the  net  proceeds "  "  of  ore 
to  be  raised  and  sold  "  from  a  certain  ore  bed.  Here  was  a 
contingency ;  the  fund  might  turn  out  to  be  inadequate,  in 
which  case  there  would  be  no  obligation  to  pay  at  any  time. 
It  was  not  a  .promise  to  pay  ^'  absolutely  and  at  all  events," 
as  a  promissory  note  always  is.  New  trial  denied. 


COOK  t;.  SATTEBLEB. 


Cook  t^.  Satteblee  and  Satterlee. 

(6  Cowen,  108.    Supreme  Court  of  New  York,  August,  1826.) 

Additifmal  directions.  — An  order  directed  to  the  defendants  to  paj  to  the  plain- 
tiif,  or  bearer,  ninety  days  after  date,  $400,  "  and  take  up  their  note  given  to 
William  and  Henry  B.  Cook  for  that  amount/'  is  not  a  bill  of  exchange 
though  accepted  by  the  defendants. 

AssoMPSPr  against  the  defendants,  as  acceptors  of  a  bill  of 
exchange,  requesting  them  to  pay  the  plaintiff  $400  ninety 
days  after  date ;  "  and  to  take  up  their  note  given  to  William 
and  Henry  B.  Cook  for  that  amount,  dated  April  19,  1826." 
Demurrer  to  the  declaration. 

The  question,  therefore,  was  whether  the  instrument  were 
a  bill  of  exchange. 

Savage,  C.  J.  The  essential  qualities  of  a  bill  or  note 
are :  1.  That  it  be  payable  at  all  events ;  not  dependent  on 
any  contingency,  nor  payable  out  of  a  particular  fund ;  and 
2.  That  it  be  for  the  payment  of  money  only,  and  not  for  the 
performance  of  some  other  act,  or  in  the  alternative.  Chit, 
on  Bills,  55. 

b  not  the  instrument  declared  on  payable  upon  a  contin- 
gency ?  From  the  face  of  the  instrument  itself,  it  appears  that 
the  drawers  had,  on  the  19th  of  April  preceding  its  date, 
given  their  note  for  $400,  to  William  and  H.  B.  Cook ;  and 
the  object  of  drawing  the  instrument  in  question  was  to 
take  up  that  note.  The  engagement  of  the  acceptors  must 
be  construed  according  to  what  is  required  of  them  by  the 
drawers.  Tift  note  was  supposed  to  be  in  possession  of  the 
payee  or  holder  of  the  bill,  and  the  payment  of  the  money 
and  taking  up  the  note  of  the  drawers  must  be  simultaneous 
acts.  The  acceptors  could  not  take  up  the  note  till  it  was 
presented ;  nor  were  they  bound  to  pay  the  money  till  the 
plaintiff  was  ready,  and  offered  to  enable  them  to  take  up  the 
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note.  It  seems  to  me,  therefore,  that  substantially  this  in- 
Btxument  is  payable  upon  a  contingency,  and  is  the  same  ae  if 
it  had  said,  "  Pay  W.  C.  $400,  on  his  giving  up  our  note," 
&c.  Had  such  been  the  form,  it  would  clearly  not  be  techni- 
cally a  bill  of  exchange.  The  holder,  in  declaring  upon  it, 
should  aver*  his  readiness  to  deliver  up  the  note.  Upon  a 
contrary  doctrine,  the  defendants  may  be  compelled  to  pay 
the  bill  and  the  drawers  to  pay  the  note,  provided  it  has  been 
transferred  before  due. 

The  defendants  are  entitled  to  judgment,  with  leave  to 
amend  on  the  usual  terms.  '  JRtUe  accordingly. 


David  Kelley,  Appellant,  v.  Moses  Hemmikgw  ay.  Appellee. 

(13  minoifl,  004.    Supreme  Court,  June,  1852.) 

■ 

Certainty  as  to  Htm  of  payment,  — A  writing  promising  to  pay  a  certain  sum  when 
E.  shall  arriye  at  age,  is  not  a  promissory  note,  being  payable  upon  a  con- 
tingency which  niay  nerer  happen ;  and  it  does  not  alter  the  case  that  K. 
actually  lived  to  attain  his  majority. 

The  case  is  stated  in  the  opinion  of  the  court. 

Treat,  C.  J.  This  was  an  action  brought  by  Hemming- 
way  against  Eelley  before  a  justice  of  the  peace,  and  taken 
by  appeal  to  the  Circuit  Court.  On  the  trial  in  the  latter 
court,  the  plaintiff  offered  in  evidence  an  instrument  in  these 

words :  — 

"Castlbton,  April  27th,  1844. 
^'Due  Henry  D.  Kelley,  fifty-three  dollars  when  he  is 
twenty-one  years  old,  with  interest.  David  Kelley." 

On  the  back  of  which  was  this  indorsement :  — 

<*  RocKTON,  May  the  2l8t,  1849. 
^^  Signed  the  within,  payable  to  Moses  Hemmingway. 

"Henby  Kelley." 
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The  plaintiff  proved  that  the  payee  became  of  age  in  August, 
1849.  The  defendant  objected  to  the  introduction  of  the  in- 
strument, because  it  was  not  negotiable,  but  the  court  ad- 
mitted it  in  evidence,  and  rendered  judgment  for  the  plaintiff. 

Our  statute  makes  promissory  notes  assignable  by  indorse- 
ment in  writing,  so  as  absolutely  to  vest  the  legal  interest  in 
the  assignee.  Was  the  instrument  in  question  a  promissory 
note  ?  To  constitute  a  promissory  note,  the  money  must  be 
certainly  payable,  not  dependent  on  any  contingency,  either 
as  to  event,  or  the  fund  out  of  which  payment  is  to  be  made, 
or  the  parties  by  or  to  whom  payment  is  to  be  made.  If  the 
terms  of  an  instrument  leave  it  uncertain  whether  the  money 
will  ever  become  payable,  it  cannot  be  considered  as  a  promis- 
sory note.  Chitty  on  Bills,  134.  Thus,  a  promise  in  writing 
to  pay  a  sum  of  money  when  a  particular  person  shall  be  mar- 
ried, is  not  a  promissory  note,  because  it  is  not  certain  that 
he  will  ever  be  married.  Pearson  v.  Garret,  4  Mod.  242; 
Beardsley  v,  Baldwin,  2  Strange,  1151.  So  of  a  promise  to 
pay  when  a  particular  ship  shall  return  from  sea,  for  it  is  not 
certain  that  she  will  ever  return.  Palmer  v.  Pratt,  2  Bing. 
185 ;  Coolidge  v.  Ruggles,  15  Mass.  887.  In  all  such  cases, 
the  promise  is  to  pay  on  a  contingency  that  may  never  hap- 
pen. But  if  the  event  on  which  the  money  is  to  become  pay- 
able must  inevitably  take  place,  it  is  a  matter  of  no  importance 
how  long  the  payment  may  be  suspended.  A  promise  to  pay 
a  sum  of  money  on  the  death  of  a  particular  individual  is  a 
good  promissory  note,  for  the  event  on  which  the  payment  is 
made  to  depend  will  certainly  transpire.  Colehan  v.  Cooke, 
Willes,  898 ;  s.  0.  2  Strange,  1217. 

In  this  case,  the  payment  was  to  be  made  when  the  payee 
should  attain  his  majority,  —  an  event  that  might  or  might 
not  take  place.  The  contingency  might  never  happen,  and 
therefore  the  money  was  not  certainly  and  at  all  events  pay- 
able. The  instrument  lacked  one  of  the  essential  ingredients 
of  a  promissory  note,  and  consequently  was  not  negotiable 
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under  the  statute.  The  fact  that  the  payee  lived  till  he  was 
twenty-one  years  of  age  makes  no  difference.  It  was  not  a 
promissory  note  when  made,  and  it  could  not  become  such  by 
matter  ex  post  facto.  The  plaintiff  has  not  the  legal  title  to 
the  instrument.  If  it  presents  a  cause  of  action  against  the 
maker,  the  suit  must  be  brought  in  the  name  of  the  payee. 
The  case  of  Goss  t;.  Nelson,  1  Burr.  226,  is  clearly  distin- 
guishable from  the  present.  There,  the  note  was  made  pay- 
able to  an  infant  when  he  should  arrive  at  age,  and  the  day 
when  that  was  to  be  was  specified.  The  court  held  the  in- 
strument to  be  a  good  promissory  note,  but  expressly  on  the 
ground  that  the  money  was  at  all  events  payable  on  the  day 
named,  whether  the  payee  should  live  till  that  time,  or  die  in 
the  interim;  and  it  was  distinctly  intimated  that  the  case 
would  be  very  different  had  the  day  not  been  stated  in  the 
note.  It  was  regarded  as  an  absolute  promise  to  pay  on  the 
day  specified,  and  no  effect  was  given  to  the  words  that 
the  payee  would  then  become  of  age. 

The  judgment  must  be  reversed.  Judgment  reversed. 

{1.  Statute  o/Anne.  Negotiahility.'^  adopted  in  thiB  country,  either  bj 
The  statute  referred  to  in  the  principal  statute  or  as  part  of  the  common  law. 
case,  Thompson  v.  Sloan,  is  the  Act  of  Negotiability,  however,  is  no  neces- 
8  &  4  Anne,  c.  9,  or  rather  the  substan-  sary  part  of  the  form  or  substance  of  a 
tial  enactment  of  that  statute  by  the  promissory  note.  Burchell  v.  Slocock» 
Legislature  of  New  York,  whereby  2  Ld.  Raym.  1546 ;  Smith  t;.  Kendall, 
promissory  notes  were  declared  to  be  6  T.  R.  128 ;  Kimball  t;.  Huntington, 
negotiable,  when  payable  to  order  or  10  Wend.  675;  Middlesex  Husband- 
to  bearer,  in  the  same  manner  as  inland  men  v.  Davis,  8  Met.  188 ;  Arnold  v, 
bills  of  exchange.  Sprague,  34  Yt.  402.    As  to  unnegoti- 

Prior  to  the  statute  of  Anne,  there  able  paper  in  Connecticut  and  Pennsyl- 

had  been  much  doubt  as  to  the  nego-  vania,  see  Bristol  v,  Warner,  19  Conn, 

tiability    of  promissory    notes.    Lord  7;    Sidle  v.  Anderson,  45   Penn.  St. 

Holt  being  especially  strenuous  in  op-  464.    And  negotiability  is  not   essen- 

position  to  allowing  such  instruments  tial  to  a  bill  of  exchange.    Arnold  v. 

to  stand  upon  the  footing  of  bills  of  Sprague,  supra;  Coursin  v,  Ledlie,  81 

exchange.     Clerke  v,  Martin,  2  Ld.  Penn.  St.  606;  Corbett  v.   Clark,  45 

Raym.  757 ;  s.  o.  1  Salk.  129,  in  the  Wis.  403 ;  Mehlberg  v.  Fisher,  24  WU. 

first  year  of  Anne.    The  act  referred  607. 

to  was  passed  to  set  the  matter  at  rest ;         To  make  a  bill,  note,  or  check  nego- 

and  its   terms  have    been    generally  tiable,  the  instrument  is  usually  made 
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payable  to  "order"  or  to  "bearer;"  have  actually  been  paid,  the  scrip  is 

but  no  formal  words  are   necessary,  as  much  a  symbol  of  money  due,  and 

It  is  enough  if  it  can  fairly  be  inferred  as  capable  of  passing  by  delivery,  as 

by  the  terms  of  the  contract  that  the  the  bond  itself  would  be.    lb.,  Lord 

intention  was  to  make  it  negotiable.  Selbome.    See  further  as  to  the  nego- 

The  intention  is  the  test.  tiability  of  scrip  certificates,  Rumball 

The  use  of  the  word  "bearer"  even  v.  Metropolitan  Bank,  Law  Rep.  2  Q. 

does  not  per  se  effect  negotiability.    It  B.  Diy.  194. 

is  held  that  the  words  "I  promise  to  Ifthe  instrument  be  payable  to  order, 

pay  to  the  bearer  A."  are  not  sufficient  indorsement  by  the  payee  is  necessary 

to  give  negotiability  to  the  promise,  to  make  its  negotiability  effective;  if 

Warren  v.  Scott,  82  Iowa,  22.  payable  to  bearer  generally,  the  title 

At  common  law,  to  attach  a  seal  to  a  will  pass  by  delivery, 

promissory  note  or  bill  of  exchange  §  2.    Money.  —  The    doctrine     of 

destroyed  it  as  such,  and  hence  pre-  Thompson  v,  Sloan,  that  it  is  neces- 

vented  its  passing  by  indorsement  or  sary  to  the  form  of  a  promissory  note 

delivery,  though  containing  apt  words  (and  the  same  is  true  of  bills  of  ex- 

of  negotiability.     But  municipal  and  change  and  checks)  that  the  promise 

corporate  bonds,  in  negotiable  form,  should  be  to  pay  money,  is  only  stat- 

possess  negotiability   notwithstanding  ing  the  very  terms  of  the  Statute  of 

the  stfaL    Goodwin  v.  Robarts,  Law  Anne.    But  upon  the  interpretation  of 

Bep.  1  App.  Cas.  476 ;  s.  c.  Law  Rep.  this  word  there  has  been,  as  appears  by 

10   Ex.  887 ;  Gelpcke  v.  Dubuque,  1  the  above-named  cases,  some  latitude 

Wall.  176;   Clark   v.  Iowa  City,  20  and  diversity. 

Wall.  688 ;  Haven  v.  Grand  Junction  It  has  generally  been  held,  however, 
R  Co.,  109  Mass.  88;  Vermilye  v.  that  instruments  payable  in  current 
Adams  Exp.  Co.,  21  Wall.  188.  The  bank-notes,  are  not  negotiable,  though 
same  is  true  of  interest  coupons  to  possessing  all  other  requisites  to  nego- 
railroad  bonds.  Evertson  v.  National  tiability.  Little  v.  Phoenix  Bank,  7 
Bank,  66  N.  T.  14;  Hotchkiss  v,  HUl,  869,  affirming  2  HUl,  425;  Simp- 
NationalJ  Banks,  21  Wall.  188.  And  son  v.  Moulden,  8  Cold.  429 ;  McDowell 
the  coupons  may  circulate  after  the  p.  Keller,  4  Cold.  268 ;  Gray  v.  Dona- 
bonds  have  been  paid.  National  Bank  hoe,  4  Watts,  400 ;  Hasbrook  v.  Palmer, 
V.  Hartford  B.  Co.,  »R.  I.  876.  2  McLean,  10 ;  Ogden  v.  Slade,  1  Texas, 

The  scrip  of  a  foreign  government,  13 ;  Irvine  v.  Lowry,  14  Peters,  298 ; 
iMued  by  it  on  negotiating  a  loan  Collins  v.  Lincoln,  11  Yt.  268;  Farwell 
(which  scrip  promises  to  give  to  the  v.  Eennett,  7  Mo.  696;  Graham  v. 
bearer,  after  aU  instalments  have  been  Adams,  6  Ark.  (Pike)  261.  In  the 
dnly  paid,  a  bond  for  the  amount,  with  last-named  case  it  was  held  that  a 
interest),  is  by  the  custom  of  the  stock  note  or  bond  payable  "  in  good  current 
markets  a  negotiable  instrument,  and  money  of  the  State  "  was  payable  in 
passes  by  mere  delivery  to  a  bonajide  gold  and  silver.  And  Cockerill  v.  Kirk- 
holder  for  value,  so  as  to  enable  such  patrick,  9  Mo.  688,  was  to  the  same 
person  to  obtain  a  title  to  it  indepen-  effect.  In  Hawkins  v.  Watkins,  6  Ark. 
dent  of  the  title  of  the  person  from  (Pike)  481,  it  was  held  that  a  draft 
whom  be  obtained  it.  Goodwin  v,  payable  "in  Arkansas  money  of  the 
BobarU,  Law  Rep.  1  App.  Cas.  476 ;  Fayetteville  Branch"  was  not  a  bill  of 
8.  0.  Law  Kep.  10  Ex.  887.  When  the  exchange, 
initalmenta   mentioned  in   the  scrip  So,  too,  it  is  held  that  instruments 


14                                   FOBM  AND  BBQUISITBS. 

payable  in  cuirency  are  not  payable  under  customs  prerailing  at  the  time 

in  money.    Huse  v.  Hamblin,  29  Iowa,  and  place  of  its  execution,  the  term 

601.     So  an  instrument  "  payable  in  used  to  describe  the  ftmds  in  which  it 

money,  or  in  the  bonds  oV*  a  corpora-  is  made  payable  was   understood  to 

tion,  cannot  be  a  bill  or  note.    Bur-  mean  money,  and  that  such  funds  cir- 

lington  V.  Cross,  15  Kans.  74.  culated  as  money.  American  Emigrant 

But   contrary  to   the  doctrine  of  Co.  v.  Clark,  47  Iowa,  671 ;  Haddock 

Thompson  v.   Sloan,  a  note  payable  v.  Wood,  46  Iowa,  488;  Bindskoff  v. 

"  in  Canada  currency  "  is  held  in  Mich-  Barrett,  11  Iowa,  172;  b.  c.  14  Iowa, 

igan  to  be  payable  in  money.    Black  101 ;  Pilmer  v.  Branch  Bank,  16  Iowa, 

r.  Ward,  27  Mich.  191.   See  also  Mitch-  321 ;  Huse  v.  Hamblin,  29  Iowa,  501. 

ell  V.  Hewitt,  5  Smedes  &  M.  861 ;  Drake  .       §  8.  Payment  out  of  particular  Fund. 

V,  Markle,  21  Ind.  433 ;   Wharton  v,  —  As  to  other  classes  of  cases  than  the 

Morris,  1  Dallas,  188;  Butler  v.  Paine,  foregoing,  it  is  well  settled,  in  accord- 

8  Minn.  824 ;  Cockrill  v.  Kirkpatrick,  ance  with  the  doctrine  of  the  principal 

9  Mo.  688.  But  these  and  similar  cases  case,  Worden  v.  Dodge,  that  if  the  in- 
are  cases  in  which  the  paper  was  pay-  strument  be  payable  out  of  a  partic- 
able  in  the  local  (not  in  a  foreign)  ular  fund,  the  paper  is  not  a  bill  of 
currency.  exchange  or  a  promissory  note.    Mor- 

A  different  doctrine  from  that  of  ton  v.  Naylor,  1  Hill,  583;  Gallery  v. 
Thompson  v.  Sloan  has  also  been  held  Prindle,  14  Barb.  186 ;  Kelley  v.  Brook- 
in  the  following  cases :  S wetland  v,  lyn,  4  Hill,  263 ;  Wadlington  v.  Covert, 
Creigh,  15  Ohio,  118,  in  which  a  note  54  Miss.  681 ;  Bayerque  v.  San  Fran- 
payable  *'  in  current  Ohio  bank-notes,"  Cisco,  1  McAU.  175 ;  Dawkes  v.  De 
was  held  negotiable.  Bead,  J.,  dissent-  Lorane,  3  Wils.  207 ;  Jenney  v.  Herle, 
ing.  The  same  judge  dissented  again  2  Ld.  Raym.  1361 ;  Josselyn  v.  Lacier, 
in  White  v.  Richmond,  16  Ohio,  5,  in  10  Mod.  294.  Such  an  instrument  is 
which  a  note  payable  "in  current  payable  upon  a  contingency ;  and  that 
funds  of  the  State  of  Ohio,"  was  held  is  fatal  to  it  as  a  bill  or  note, 
negotiable ;  Butler  v.  Paine,  8  Minn.  It  was  at  one  time  held  in  England 
824,  where  it  was  held  that  an  order  that  the  addition  to  an  order  to  pay 
payable  in  "  currency  "  was  payable  money,  of  words  such  as  "  on  account 
in  money.  So,  too,  in  Vermont,  a  con-  of  moneys  advanced  by  me  for  A.  B." 
tract  in  the  form  of  a  promissory  note,  made  the  instrunfent  payable  out  of  a 
payable  in  specific  articles,  is  treated  particular  fund.  Banbury  v,  Lisset,  2 
as  a  promissory  note  for  some  pur-  Strange,  1211.  But  that  doctrine  has 
poses.  Denison  v.  Tyson,  17  Vt.  549 ;  recently  been  oTerruled.  Griffin  v. 
Dewey  v.  Washburn,  12  Vt.  580 ;  Brooks  Weatherby,  Law  Rep.  3  Q.  B.  758. 
V.  Page,  1 D.  Chip.  840.  As  in  regard  to  The  fact  that  a  particular  fund  is 
pleading  and  importing  consideration,  designated  out  of  which  the  drawer  of 
but  not  as  to  negotiability ;  and  hence  A  bill  is  to  reimburse  himself  does  not 
a  note  payable  in  "  current  bills  "  is  make  the  bill  payable  out  of  a  partio- 
not  negotiable.  Collins  v.  Lincoln,  11  ular  fund  or  affect  it  as  a  bill.  Cor- 
Vt.  268.  bett  p.  Clark,  45  Wis.  403;  Counin  v. 

It  is  held  in  Iowa  that  an  instru-  Ledlie,  31  Penn.  St.  506;  Kelly  v.  New 

ment  in  the  form  of  negotiable  com-  York,  4  Hill,  268. 

mercial  paper,  except  that  it  is  payable  Where  the  words  in  the  body  of  the 

in  currency  or  current  funds,  may  be  instrument  are  obscure,  ambiguous,  or 

shown  to  be  negotiable  by  proof  that,  uncertam,  and   it   tnay    be  doubtful 
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whether  thej  should  be  constnied  to  given  ia  stated,  if  there  be  no  condition 
make  the  payment  conditional,  con-  in  the  consideration  which  will  aflect 
tingent.  or  limited  by  a  particular  fund,  the  note.  Upon  this  ground  it  has 
or  as  a  mere  direction  as  to  the  fond  been  decided  that  the  addition  of  the 
out  of  which  the  drawer  may  be  reim-  following  words  did  not  affect  the  note 
bursed,  it  is  considered  to  be  the  duty  after  the  promise  in  which  they  were 
of  the  drawer,  in  his  acceptance,  to  written :  "  said  promise  made  for  a 
clearly  express  such  condition  or  quali-  colt,  this  day  taken ;  said  colt  holden 
fication.  Corbett  v»  Clark,  46  Wis;  for  the  payment  of  the  amount." 
403,  407,  Orton,  J. ;  Sproat  v.  Mat-  CotUns  v.  Bradbury,  04  Maine,  87.  See 
thews,  1  T.  R.  182 ;  Story,  Bills,  §  240.  Beardslee  v.  Horton,  8  Mich.  660 ;  Ar- 
8ee  also  Redman  v.  Adams,  61  Maine,  nold  v.  Rock  River  R.  Co.,  6  Duer,  207. 
483;  Macleed  v.  Snee,  2  Strange,  762;  An  instrument  is  not  a  bill  of  ex- 
Haussoullier  v,  Hartsinck,  7  T.  R.  change,  however,  when  drawn  for  a 
738 ;  Kelley  t;.  Brooklyn,  4  Hill,  268 ;  certain  sum  of  money,  with  the  follow- 
Early  V.  McCart,  2  Dana,  414 ;  Spur-  ing  addition :  "Two  hnndred  dollars 
gm  V,  McPheeters,  42  Ind.  627 ;  Sylves-  out  of  the  first  estimate,  or  when  the 
ter  V.  Staples,  44  Maine,  496.  first  floor  joists  are  in,  two  hundred 

It  is  laid  down  that  an  order,  check,  dollars  when  the  building  is  ready  for 

or  draft  must  be  drawn  upon  a  partic-  the  roof,  and  two  hundred  dollars  when 

ular,  specified  fund,  in  order  to  operate  the  stoops  are  completed,  and  charge 

as  an  equitable  assignment  of  the  fund,  the  same  to  my  account."    It  is  paya- 

Attorney-General  v.  Continental  Life  ble  upon  a  contingency.    Miller  v.  Ez- 

Ins.  Co.,  71  N.  Y.  326 ;   Hosack  o.  oelsior  Stone  Co.,  1  Bradw.  (111.)  278. 

Rogers,  18  Wend.   319,   reversing  6  Nor  does  the  fiict  that  the  conditions 

Paige,  416 ;  Harris  v.  Clark,  8  Comst.  were  fulfilled  operate  to  make  the  in- 

119;  Bum  v.  Carvalho,  4  Mylne  &  C.  strument  a  bill.    lb.;  White  v.  Smith, 

690.  See  also  Blalcom  v,  Scott,  8  Hare,  77  111.  361 ;  Eelley  v,  Hemmingway, 

88 ;  Teates  v.  Graves,  1  Ves.  Jr.  280 ;  anto,  p.  10. 

Hall  V,  Buffalo,  1  Eeyes,  193 ;  Bradley  Nor  is  an  order  on  the  defendant,  re- 

V.  Root,  6   Paige,    641 ;    Murray   v.  questing  him  to  pay  a  sum  of  money, 

Judah,  6  Cowen,  484 ;  Lunt  v.  Bank  of  "  and  deduct  the  same  from  my  share 

North  America,  49  Barb.  221.     But  of  the  profits  of  the  partnership,"  to  be 

this  does  not  mean  that  a  check  may  treated  as  a  bill  of  exchange.    The  de- 

on  its  face  be  made  payable  out  of  a  fendant  may  show  an  absence  of  profits 

specified  Aind,  and  still  retain  the  fea-  in  defence  of  an  action  upon  his  ao- 

tuies  peculiar  to  biUs  and  notes ;  which  ceptance.    Munger  v.  Shannon,  61  N. 

features  a  check  possesses  when  ex-  T.  261. 

ecuted  according  to  the  rules  which  An  instrument  in  the  form  of  a  ne- 

pievail  as  to  bills  and  notes.  gotiable  note  is  not  affected  by  the  fact 

§  4.  Additional  Directions  or  Lcmguage,  that  it  states  that  additional  interest  is 

—  Cook  V,  Satterlee,  the  principal  case  to  be  paid  after  the  maturity  of  the  par 

on  this  point,  presentiB  another  phase  of  per ;  that  the  maker  has  deposited  col- 

the  rule  that  a  bill  or  note  must  be  laterals  (Wise  v,  Charlton,  4  Ad.  &  E. 

payable  without  contingency.    To  the  786 ;  Fancourt  v,  Thome,  9  Q.  B.  812) ; 

same  effect,  on  very  similar  &cts,  see  and  the  terms  on  which  they  have  been 

Austin  p.  Bums,  16  Barb.  648.  deposited  and  may  be  sold.    Towne  v. 

It  does  not  destroy  a  note  as  such  Rice,  1^  Mass.  67 ;  Arnold  v.  Rock 

that  the  consideration  for  which  it  is  River  R.  Co.,  6  Duer,  207. 
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If,  howeyer,  the  recitals  should  ren-  The  addition  of  the  words  **  waiving 

der  the  time  of  payment,  or  the  person  the  right  of  appeal,  and  of  all  ralua- 

to  whom  the  instrument  is  payable,  tion,  appraisement,  staj  and  exemp- 

unoertain,  the  contrary  would  be  true,  tion  laws,"  does  not  affect  the  instru- 

Towne  v.  Rice;  Stutts  v.  Silra,  110  ment.     Zimmerman  v.  Anderson,  67 

Mass.  187 ;  Bolton  v.  Dugdale,  4  Bam.  Fenn.  St.  421,  distinguishing  Orerton 

&  Ad.  619.  i;.  Tyler,  8  Barr,  846. 

Additional  words  promising  to  pay  An  instrument  in  the  usual  form  of 

attorney  fees  in  case  of  suit  do  not,  a  promissory  note,  to  which  is  added 

according  to  the  general  rule,  affect  the  an  authority  to  any  attorney  to  enter 

yaUdity  of  a  note  as  such.    Sperry  v.  judgment  in  fayor  of  the  holder  for  the 

Horr,  82  Iowa,  184;  Osbom  v.  Hawley,  amount  of  the  note  with  costs,  coupled 

19  Ohio,  180;   Seaton  v.  Scovill,  Id  with  a  release  of  errors  and  a  waiyer  of 

Kans.  488 ;  Gaar  v.  Louisyille  Banking  stay  of  execution  and  of  the  right  of  an 

Co.,  11  Bush,  180;  Ston^man  v.  Pyle,  inquisition  and  an  appraisement,  is  not 

85  Ind.  104 ;  Nickerson  o.  Sheldon,  88  a  promissory  note,  so  as  to  be  entitled 

III.  878;  Dietrich  v,  Baylie,  28  La.  An.  to  days  of  grace.    Oyerton  v.  Tyler,  8 

767.    Contra,  as  making  the  note  un-  Penn.  St.  846. 

certun,  Woods  v.  North,  84  Fenn.  St.  A  mere   memorandum  on  a   note 

407 ;  First  National  Bank  v.  Gay,  68  signed  by  a  principal  and  surety,  "  F. 

Mo.  88.  &  L.  Bonds  as  collateral,"  is  not  notice 

An  agreement  to  pay  attorney  fees  to  the  payee  of  any  agreement  be- 
in  addition  to  the  principal  sum  due  in  tween  the  principal  and  surety  that 
a  note  is  held  void  for  usury  by  some  the  former  would  pledge  the  bonds  re- 
of  the  courts.  Witherspoon  v.  Mussel-  ferred  to  ;  nor  does  it  amount  to  a  con- 
man,  14  Bush,  214 ;  Shelton  v.  Gill,  11  dition  precedent  to  the  liability  of  the 
Ohio,  417 ;  Myer  v.  Hart,  40  Mich.  617.  surety  that  the  payee  should  receiye 
The  note  itself,  between  the  parties  to  the  bonds  as  security.  Fitchburg  Say. 
the  usurious  undertaking,  is  declared  Bank  v.  Rice,  124  Mass.  72. 
inyalid  by  those  courts ;  but  if  it  were  But  if  an  instrument  state  that  it  is 
accompanied  by  a  bona  fidt  mortgage,  "  to  be  held  as  collateral  security  for 
given  as  a  security  for  a  loan  of  the  the  payment  of"  a  certain  debt^  it  can- 
amount  of  the  note,  it  would  be  good  not  be  negotiable,  nor  is  it  a  promis- 
as  to  the  principal  sum,  and  interest  if  sory  note.  Haskell  v,  Lambert,  16 
stipulated.  lb.  But  as  holding  the  Gray,  692.  See  Robins  v.  May,  11  Ad. 
agreement  good,  generally,  see  Stone-  &  £.  218. 

man  v.  Pyle,  85  Ind.  103 ;  First  Na-  An  insurance  note  does  not  become 

tional  Bank  v,  Canatsey,  84  Ind.  149.  uncertain  or  conditional  by  containing 

The  liability  for  such  fees  attaches  to  the  words  "  On  policy,  83,886,"  though 

all  parties  to  the  paper  in  those  States  the  policy  referred  to  provides  for  a 

in  which  the  stipulation  is  held  valid,  set-off  of  notes  due  the  company  in 

Smith  v.  Muncie  Bank,  29  Ind.  158 ;  case  of  loss.     Taylor  v.    Curry,    109 

Hubbard  r.  Harrison,  88  Ind.  823.  Mitos.  86.    See  Barker  v.  Valentine, 

The  note  appears  to  be  good  as  such,  10  Gray,  841 ;   Barker  v,  Parker,  lb. 

though  it  contains  an  agreement  to  ap-  889.    It  would  be  otherwise  if  the  note 

point  the  payee  or  holder  as  a  party  to  were  "  subject  to  the  policy."    Amer- 

confess  judgment  for  the  maker.    2  ican  Bank  v.  Bianchard,  7  Allen,  838. 

Parsons,  Notes  and  Bills,  147;  1  Daniel,  See  also  Hubbard  v.  Mosely,  11  Gray, 

Neg.  Instr.  §  61.  170. 
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A  contract  in  the  form  of  a  promit-  eeTond   times   in  the  Federal   oonrl 

■orj  note  for  the  hire  of  a  person  may  within  mjr  own  experience,  and  eyery 

be  declared  on  as  a  promissoiy  note,  case  I  have  known  has  held  them  not 

although,  besides  the  pronuse  to  pay  to  possesr  that  character."    The  cases 

a  snm  certain  in  money,  there  is  also  referred  to  by  Mr.  Justice  Campbell 

a  promise  in   the   same   instmment  do  not  seem  to  have  been  reported, 

to  furnish  the  person  with  certain  arti«  Grutacap  v,  WonUouise,  2  McLean, 

des  of  clothing,  pay  his  taxes,  and  re*  681,  the  only  Michigan  case  bearing  on 

torn  him  to  the  owner  at  a  stipulated  the  subject  in  the  Federal  court  was 

time.    Nor  is  it  necessary  that  any  no-  an  action  on  a  note  payable  with  ex- 

tice  be  taken  in  the  complaint  of  the  change.  But  the  question  was  not  raised 

latter  stipulations,  where  no  recovery  whether  this  vitiated  it  as  a  promissory 

is  sought  upon  them.    Gaines  o.  8hel-  note :  the  question  was  whether  ex* 

ton,  47  Ala.  418.  change  could  be  recovered,  and  it  was 

So  a  written  promise  to  pay  and  to  held  that  it  could  be.    See  also  Price  v. 

do  some  other  act  required  by  law,  as  Teal,  4  McLean,  201. 
a  promise  to  pay  the  hire  of  slaves        If  the  instrument  recite  that  the 

and  clothe  them,  is  held  a  negotiable  payee  is  to  receive  a  certain  sum  less 

instrument      Baxter    r.  Stewart^  4  than  the  prineipal  sum  named,  in  case 

Sneed,  218.  the  paper  is  paid  on  an  earlier  day 

An  instrumoit  which  is  In  the  form  than  that  jxtu^ed,  it  is  not  apronussory 

of  a  note,  but  which,  m  addition,  is  note.    Fralick  v,  Norton,  2  Mich.  180. 
addressed  to  a  third  person,  who  ao>        A  written  promise  to   pay  S.,  or 

cepts  it,  is  a  promissory  note,  and  may  order,  |1,000,  or,  upon  surrender  of 

be  so  declared  on.    Braaeiton  v.  Mc*  "this  note,"  to  issue  stock  for  the 

Murry,  44  Ala.  828 ;  Edis  v.  Bury,  6  same,   is   held    a    promissory   note. 

Bam.  &  G.  488 ;  poit,  p.  20.  Hodges  v.  Shuler,  24  Barb.  68.    It  was 

An  instrument  by  which  the  maker  held  in  this  case  that,  as  it  was  op- 
promises  to  pay  with  airrmt  exchange,  tional  with  the  holder  to  take  the  stock, 
has  been  held  a  promissory  note,  there  was  no  condition  and  no  uncer- 
Smith  9.  Kendall,  9  Mich.  241 ;  John-  tainty  in  the  promise  to  pay  money, 
son  o.  Frisbie,  16  Mich.  286 ;  Sperry  v.  Another  reason  is  stated,  that,  as  the 
Horr,  82  Iowa,  184 ;  Leggett  v,  Jones,  instrument  purported  on  its  face  to  be 
10  Wis.  84.  But  see  contra,  Lowe  p.  negotiable,  being  payable  "  to  order," 
Bliss,  24  111.  168 ;  1  Parsons,  Notes  and  and  using  the  expression  "  this  note," 
BiUs,  88.  In  the  first  case,  Campbell,  the  payee  and  indorser,  who  was  the 
J.,  dissenting,  said :  "  In  the  case  of  defendant,  was  estopped  to  deny  the 
Pollard  9.  Berries,  8  Bos.  &  Pui.  886,  negotiability  of  the  paper. 
the  action  being  between  the  immedi-  In  Leonard  v.  Mason,  1  Wend.  622, 
ate  parties  to  the  note,  no  question  the  plaintiff  held  a  promissory  note 
arose  concerning  its  negotiable  charac-  against  one  Leonard,  underneath  which 
ter ;  and  there  is  no  English  case  that  was  written  an  order  in  these  words : 
I  am  aware  of  which  has  given  any  "  Levi  Mason,  Esq.,  please  pay  the 
ooontenanoe  to  iimovation  on  this  sub-  above  note,  and  hold  it  against  me  in 
Jeet  So  far  as  any  practice  has  ex-  our  settlement  N.  Leonard."  A  parol 
isted  in  this  State,  in  relation  to  notes  acceptance  was  proved,  and  the  court 
payable  with  exchange,  I  believe  it  held  tlie  order  a  bill  of  exchange.  So 
has  not  been  in  favor  of  their  negotia-  an  order  drawn  underneath  an  ao> 
bittty.    The  question  has  been  raised  county  directing  the  drawee  to  pay  the 
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amount  of  the  tame,  U  a  bill  of  ex-  the  estate  of  Bf .  is  settled  up ; "  Kunes 

change.    Hojt  v.  Lynch,  2  Sandf .  828.  v.  Dantel,    19  WalL   69,    whwe   the 

But  an  instrument  by  which  a  party  promise  was  to  pay  *'  as  soon  as  the 

promises  to  pay  a  certain  sum  "  and  crop  can  be  sold,  or  the  money  raised 

also  all  other  sums  which  may  be  due,"  from  any  other  source ; "  Shelton  v. 

is  too  indefinite  to  constitute  a  promis-  Bruce,  9  Yerg.  24,  where  the  payment 

sory  note.    Smith   v.  Nightingale,  2  was  to  be  made  when  a  certun  suit 

Stark.  876;  by  Lord  EUenborough,  in  was  determined;  De  Forest  v.  Frary, 

1818.  9  Cowen,  161,  when  a  certain  sale  was 

So  an  instrument  promising  to  pay  made ;  Grant  v.  Wood,  12  Gray,  220, 

to   the   representatiTes   of  S.,   three  "  after  arrival  and  discharge  of  coal  by 

months  after  his  death,  "first  deduct-  brig  A.;"  Corbttt  v,  Georgia,  24  Ga. 

ing  thereout  any  interest  or  money  287,  when  a  certain  sum  was  collected, 

which  S.  might  owe  the  maker  on  any  In  all  of  these  cases  the  time  of  pay-, 

account,"   is  not  a  note  for  the  pay-  ment  was  held  uncertain.    See,  how- 

ment  of  a  certain  sum  at  all  erents.  ever,  Ubsdell  v.  Cunningham,  22  Mo. 

Barlow  v.  Broadhurst,  4  Moore,  471.  124,  where  it  was  held  that  a  promise 

It  will  thus  be  seen,  from  the  fore-  to  pay  **  as  soon  as  collected  from  my 

going  examples,  that  the  mere  presence  accounts  at  P."  was  to  be  construed  as  a 

of  language  foreign  and  additional  to  promise  to  pay  after  a  reasonable  time 

the  usual  form  of  a  bill  or  note  in  ihe  had  expired  for  collecting  the  accounts, 

instrument  will  not  defeat  it  as  com-  This,  howeyer,  seems  to  be  a  forced 

mercial    paper ;    the    criterion   being  and  doubtfU  construction  of  the  prom- 

whether  such  language  makes  the  pay-  ise.    The  principle  is  clearly  correct, 

ment  contingent.    If  it  does,  the  in-  that  if  the  money  be  payable  within  a 

strument  is  not  a  bill  of  exchange  or  reasonable  time,  if  that  time  be  not 

promissory  note ;  sectif,  if  it  does  not.  postponed  until  after  the  happening  of 

§6.  Time  of  Payment,  —  The  princi-  an  uncertain  eyent,  it  is  payable  cer- 
palcase,  Kelley  v.  Hemmingway,  shows  tainly,  so  as  to  make  the  instrument  a 
that  the  time  of  payment  of  commer-  good  bill,  note,  or  check,  if  otherwise 
cial  paper  must  not,  at  the  time  when  in  proper  form.  The  principle,  how- 
it  was  executed,  be  contingent;  and  eyer,  has  sometimes  been  carried  to 
that,  if  it  vxu  then  contingent,  it  mat-  doubtful  lengths,  as  in  the  aboye^iited 
ters  not  that  the  uncertain  eyent  has  case  of  Ubsdell  v,  Cunningham, 
actually  transpired  before  suit.  The  But  a  promise  to  pay  "  when  con- 
paper  must  be  a  proper  note,  bill,  or  yenient"  is  held  to  be  a  promise  to 
check  at  its  inception.  In  Horn  v.  pay  at  a  time  certain  to  transpire ;  to 
Fuller,  6  N.  H.  611,  an  instrument  wit,  withm  a  reasonable  time.  Works 
promising  to  pay  a  sum  of  money  to  v.  Hershey,  86  Iowa,  840.  See  also 
the  payee  at  his  minority  was  treated  Capron  v.  Capron,  44  Vt  410,  where 
by  the  court  as  a  promissory  note ;  a  promise  to  pay  a  sum  of  money  with- 
but  the  point  as  to  uncertainty  was  in  a  year,  "and  if  there  is  not  enough 
oyerlooked,  and  the  case  cannot  be  realized  by  good  management  in  one 
regarded  as  good  law.  In  further  year,  to  haye  more  time  to  pay,"  was 
support  of  the  general  proposition  that  construed  to  mean  that  the  maker  was 
the  time  of  payment  must  be  cer-  to  have  a  reasonable  time  to  pay  after 
tain,  —  that  is,  certain  to  transpire,  —  the  expiration  of  one  year,  if  enough 
see  Husband  v.  Epling,  81  HI.  172,  was  not  realized  withia that  time;  and 
where  the  promise  to  pay  was  "  when  the  instrument  was  held  a  good  note. 
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See,  howerer,  Ernsfc  v.  Stickman,  74  ciently  certain  that  the  paper  la  made 

Fton.  St  18 ;  tn/ra,  p.  20.  payable  on  the  payment  of  money  due 

We  add  sereral  other  examples  from  for  wagee  on  shipboard  from  the  gov- 

the  cases,  to  further  illnstrate  the  role  emment.     Andrews    v,   Pranklin,    1 

lequiriag  the  time  of  payment  to  be  Stra.  24 ;  Evans  v.  Underwood,  1  Wil. 

certam.    "Against  the  26th  of  Decem-  262.    The  ground  taken  seems  to  have 

ber,  1819,  or  when  the   house  John  been  that  the  government  was  certain 

Kaylield  has  undertaken  to  build  for  to  pay  at  some  time.                        * 

me  is  completed,  I  promise  to  pay,"  In  Ellis  v.  Mason,  7  Dowl.  P.    C. 

Ac    It  was  decided  that  by  the  first-  608,  the  following  was  held  a  promis- 

clause  the  parties  had  fixed  upon  a  cer-  sory  note :  "  John  Mason,  14th  Feb- 

tain  time  of  payment,  constituting  the  ruary,  18S6,  borrowed  of  Mary  Ann 

instrument  a  promissory  note.    Good-  Mason,  his  sister,  the  sum  of  XI 4,  in 

loe  V,  Taylor,  8  Hawks,  468.    See  also  cash,  as  per  loan,  in  promise  of  pay- 

Sterens  o.  Blunt,  7  Mass.  240.  ment,  of  which  I  am  truly  thankful 

"For  value  received  I  promise  to  for;  it  shall  never  be  forgotten  by 
pay  J.  P.,  or  bearer,  $670,  it  being  for  me,  John  Mason,  your  affectionate 
property  I  purchased  of  him  in  value  brother.  £14."  No  question  was 
at  this  date,  as  being  payable  as  soon  raised  in  this  case  as  to  the  time  of 
as  can  be  realized  of  the  above  amount  payment,  and  it  may  have  been  tacitly 
for  the  said  property  I  have  this  day  considered  a  promise  to  pay  on  de- 
purchased  of  said  P.,  which  is  to  be  mand.  It  would  be  difficult  to  sustain 
paid  in  the  course  of  the  season  now  the  case  on  any  other  hypothesis, 
coming."  The  money  was  deemed  So  a  writing  promising  to  pay  "  in 
payable  at  all  events,  and  within  a  cer-  such  manner  and  proportion,  and  at 
tain  time.  Cota  v.  Buck,  7  Met  688.  such  time  and  place,"  as  the  payee 
"We think  the  meaning  to  be  this:  shall  require,  is  a  promissory  note; 
that  the  signer,  for  value  received  in  the  being  payable  in  instalments,  in  efibct, 
purchase  of  property,  promised  to  pay  on  demand,  at  the  election  of  the  payee. 
P.,  or  bearer,  the  sum  named  as  soon  Goshen  &  M.  Turnpike  v,  Hurtin, 
as  the  termination  of  the  coming  sea-  9  Johns.  217 ;  Washington  Co.  Mut. 
son,  and  sooner,  if  the  amount  could  be  Ins.  Co.  v.  Miller,  20  Vt.  77 ;  White 
sooner  realiied  out  of  the  fund.  Such  v.  Smith,  77  HI.  861.  See  Dutchess 
reference  to  the  sale  of  the  proi»erty  Cotton  Co.  v.  Davis,  14  Johns.  288. 
was  not  to  fix  the  fund  from  which  it  But  if  the  writing  is  payable  "  by 
was  to  be  paid,  but  the  time  of  pay-  instalmenu  for  rent,"  without  further 
ment.  The  undertaking  was  absolute,  qualification,  it  has  been  held  not  to 
and  did  not  depend  on  the  ftmd."  possess  the  requisites  of  a  promissory 
lb.,  Shaw,  C.  J.  note,  in  not  specifying  a  certain  time 
A  note  payable  "twenty-four  after  of  payment  Moiftt  v.  Edwards,  Car. 
date "  was  held  in  Conner  v.  Routh,  &  M.  16. 

7  How.  (Miss.)  176,  not  void  for  uncer-  An  acknowledgment  of  receipt  of 

tainty,  nor  a  note  on  demand,  but  pay-  money  and  a  promise  to  pay  the  same  at 

aUe  at  some  time  after  date.     The  a  certain  time  "  on  return  of  this  re- 

note,  with  other  evidence,  was  held  oeipt,"  is  a  good  promissory  note.  The 

admissible  to  show  that  the  time  of  words  quoted  do  not  make  the  payment 

payment  was  intended  to  be  twenty-  conditional.    Frank  v.  Weasels,  64  N. 

four  mootha  from  date.  T.  166. 

It  is  held  in  England  that  it  is  suffi-  According  to  the  more  general  doc- 
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trine,  if  the  promise  to  pay  be  in  the  spire,  though  the  time  thereof  cftnnot 

altematiyey  at   the  election  in  either  be  ascertained  in  adranoe.    The  rule 

case  of  the  holder,  the  instrmnent  is  of  certainty,  as  laid  down  by  the  more 

a  good  note,  bill,  or  check,  if  one  of  nameroos  authorities,  as  may  be  seen 

the   altematiyes   makes   an  absolute  from  those  already   cited,   does   not 

promise   to    pay,   though    the    other  mean  deflniteness  of  time, 
makes  a  contingent  promise.    Hence         According,  however,  to  the  rule  of 

a  )>romise  to   pay  six  months  after  time  in  Massachusetts,  the  bill  or  note 

date  or  in  a  certain  erent  before  is  must  be  payable  at  a  dl^tite  time,  or  at 

held  to  be  a  promise  to  pay  at  a  time  a  time  which  may  be  made  definite  by 

certain.    Walker  v.  Woollen,  54  Ind.  the  election  of  the  holder.    Hence,  an 

164.    So,  an  instrument  promising  to  instrument   given    with   a  mortgage 

pay  money  on  a  day  named  "  or  be-  promising  to  pay  a  certain   sum   of 

fore,  if  made  out  of  the  sale "  of  a  money  in  a  year  and  a  half  from  its 

certain  machine,  is  a  good  promissory  date  "  or  sooner  at  the  option  of  the 

note,  as   being  certainly  payable  on  mortgagor,"  with  interest  at  a  certain 

the  day  named.    Cisne  v.  Chidester,  rate  during  the  term  of  the  mortgage, 

86  111.  623.    In  like  manner,  a  promise  is  not  a  promissory  note.     Stults  v. 

to  pay  in  six  months  "  or  as  soon  as  Silva,  119  Mass.  187 ;  Way  9.  Smith, 

I  can  make  the  money  out  of  said  111  Mass.  628;   Hubbard  v.  Mosely, 

patent-right,"  is  a  promise  to  pay  in  six  11  Gray,  170. 

months,  certainly.  Palmer  v.  Hummer,  If  the  instrument  be  payable  any 
10  Kans.  464.  So  of  an  instrument  time  before  maturity,  interest  to  be 
"  payable  in  nine  months  or  as  A.  deducted  accordingly,  it  is  fiital  in  Mas- 
earns  the  money;"  for  it  is  payable  sachusetts.  Way  v.  Smith,  111  Mass. 
certainly  in  nine  months.  Gardner  v,  628;  Hubbard  v.  Mosely,  11  Gray,  170. 
Barger,  4  Heisk.  068.  So  an  instru-  But  the  difficulty  in  these  cases  re- 
ment  payable  "twelve  months  after  lated  more  to  uncertainty  in  the 
date,  or  before  if  made  out  of  the  sale  amount  payable  under  such  circum- 
of "  a  machine,  is  a  good  note.  Ernst  stances  than  to  the  time  of  payment. 
V.  Stickroan,  74  Penn.  St  18.  But  it  It  is,  however,  held  by  other  courts 
was  said  that  the  contingenpy  must  that  an  instrument  promising  payment 
clearly  transpire  before  the  time  set  of  money  "  on  or  before  "  a  time  stated 
for  payment  lb.  See  Alexander  v.  is  payable  at  a  time  certain ;  to  wit^ 
Thomas,  16  Q.  B.  388.  But  see  contra,  at  the  end  of  the  time  stated.  Heimer 
Capron  v.  Capron,  44  Yt.  410,  ante,  p.  18,  v,  Erolich,  36  Mich.  371 ;  Mattison  v. 
holding  that  it  is  sufficient  if  the  sum  Marks,  81  Mich.  421.  And  yet  it  is 
be  payable  within  a  reasonable  time  clear  that  there  may  be  the  same  un- 
after  the  time  stated.  certainty  as  to  the  precise  amount  due 
It  should  follow  a  fortiori  that  if  upon  a  note  bearing  interest  in  such  a 
both  alternatives  present  a  time  cer-  case  as  where  an  express  provision 
tain,  though  not  definite,  the  instru-  concemmg  abating  the  interest  is  in- 
ment  is  payable  certainly ;  and  this  is  sorted  in  the  promise, 
probably  universally  true  where  the  It  does  not  make  a  note  payable 
election  in  either  event  is  with  the  upon  a  contingency  to  add  that»  if  de- 
holder.  In  principle  it  should  also  be  fault  be  made  in  payment  of  interest, 
so,  though  the  election  is  with  the  the  holder  may  declare  the  whole  sum 
maker  or  acceptor ;  since  even  then  due  at  his  election.  Sea  v.  Glover,  1 
the  time  of  payment  is  certain  to  tran-  Bradw.  (HI.)  886. 
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If  a  person  wish  to  make  an  accep-        Whether  it  is  consistent  with  the 

tance  conditional,  it  is  his  daty  to  ez-  legal  nature  of  a  bill,  note,  or  check 

press  dearlj  the  condition  to  be  relied  that  the  amount  of  interest  due  may 

upon.     Ooifman  v.  Campbell,  87  Dl.  be  subject  to  an  election  on  the  part  of 

98.     The  party  is  not  permitted  to  the  maker  or  acceptor  to  pay  "be- 

make  use  of  general  terms,  and  then  fore  "  (the  paper  being  payable  "  on  or 

exempt  himself  from  liability  by  rely-  before  "  a  certain  date)  a  stated  time, 

ing  upon  particular  facts  which  may  is,  as  we  hare  seen,  a  point  of  conflict 

hare  some  connection  with  the  condi-  In  Massachusetts  such  an  instrument 

tion  expressed,  for  the  reason  that  the  has  not  the  character  of  commercial 

particular  fact  is,  of  itself,  susceptible  paper.    Stulte  o.  Silva,  119  Mass.  137 ; 

of  being  made  a  distinct  condition.  Way  o.  Smith,  111  Mass.  628,  ante, 

lb. ;  United  States  v.  Bank  of  Metrop-  p.  20.    In  Michigan  an  opposite  rule 

oils,  15  Peters,  877.  prevails.    Helmer  v.  Erolick,  86  Mich. 

That  which  can  be  made  a  distinct  871 ;  BCattlson  v.  Marks,  81  Mich.  421, 

condition  must  be  so  made,  and  nothing  ante,  p.  20. 

out  of  the  condition  can  be  imported        The  word  "dollars"  may  be  sup- 

into  it  unless  it  be  in  a  case  where  the  plied  by  parol  if  it  be  clear  that  sudi 

words  are  so  ambiguous  as  to  make  it  was  the  word  intended,  and  that  it  was 

necessary  that  parol  evidence  should  omitted  by  mistake.    Beardsley  v.  Hill, 

be  resorted  to   in   order  to   explain  61  111.  854. 

them.    And  then  the  burden  of  proof        There  must  be  certainty  as  to  the 

would  be   upon    the    acceptor ;   nor  parties,  as  the  maker  of  a  note,  Ferris 

would  the  evidence  be  of  any  avail  if  v.  Bond,  4  Barn,  ft  Aid.  679 ;  Clason 

the  holder  or  any  person  under  whom  v.  bailey,  14  Johns.  484 ;    the  payee 

he  claims  took  the  bill  for  value,  with-  of  a  note  or  bill  when  not  payable  to 

out  notice  of  the  condition  set  up.    lb.  bearer,  Storm  v.  Sterling,  8  £1.  ft  B. 

A  promise  to  pay  A.  B.'s  "draft  of  882;  Adams  o.  King,  16  111.  169;  the 

twenty-three  hundred  dollars  ybrttodk"  drawer  and  drawee  of  a  bill,  Peto  v. 

does  not  import  any  condition.    The  Beynolds,  9  Exch.  410.     The  initials 

words  "  for  stock  "  at  most  are  but  an  of  the  defendant,  however,  are  suffl- 

indication  of  the  nature  of  the  con-  dent  to  bind  him.   Palmer  v.  Stephens, 

sideration  as  between  the  drawer  and  1    Denio,  471 ;    Merchants'  Bank  v. 

the  acceptor.    Cofbnan  v.  Campbell,  Spicer,  6  Wend.  448. 
SHpra.  An  instrument  reading ''on  demand 

1 6.  Other  Ae^vtntef.  —  The  amount  I  promise  to  pay  to  the  trustees  of  the 

payable  must,  generally  speaking,  be  W.  Chapel,  or  their  treasurer  for  the 

fixed  and  definite.     This  is  certainly  time  being,  £100,"  is  a  good  promissory 

true  of  the  prindpal  sum  in  the  case  of  note.    There  is  no  uncertainty  as  to 

paper   bearing    interest.     That  sum  the  payee,  for  the  trustees  alone  are 

must  not  be  made  contingent  either  in  to  be  taken  as  payees,  and  the  treas- 

whole  or  in  part.     See  Cushman  v.  urer  only  as  their  agent  to  receive  pay- 

Haynes,  20  Pick.   182;   Philadelphia  ment.     Holmes  v.  Jaques,  Law  Bep. 

Bank  o.  Kewkirk,  2  MUes,  442;  Legro  1  Q.  B.  876.    But  if,  in  such  a  case, 

9.  Staples,  10  Maine,  252 ;  Jones  v.  the  treasurer  was  so  named  as  payee 

Simpson,  2  Bam.  ft  C.  818 ;  Clark  v.  as  to  be  able  to  indorse  the  paper,  sup- 

Piercival,  8  Bam.  ft  Ad.  660;  Smith  posing  it  to  be  payable  to  order,  or  to 

V.  Nightingale,  2  Stark.  876 ;  Ayiey  v.  sue  upon  it,  there  would  be  such  an 

Feamaides,  4  Mees.  ft  W.  168.  uncertainty  in  the  payee  as  to  vitiate 
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the  instrument  bm  a  promitaory  note,  edgment  of  debt  in  the  fonn  "  I  O  U  " 

lb.,  Blackburn,  J.  a  certain  eum  of  money,  it  not  a  good 

Parol  evidence  is  admiseible  to  ex-  note.     Fisher  v,  Leslie,  1  £sp.  425 ; 

plain  iHrho  is  meant  by  the  word  "  you  "  Israel  v.  Leslie,  1  Campb.  499 ;  Fesen- 

as  payee  in  a  note  or  bill ;  as  in  the  meyer  v.  Adcock,  16  Mees.  ft  W.  449 ; 

following:  "10  U  the  sum  of  |160,  Currier  v.  Lockwood,  40  Conn.  849. 

which  I  shall  pay  on  demand,  to  yon."  In  the  last-named  case  an  instrument 

Kinney  v.  Flynn,  2  R.  I.  819.     See  in  the  form,  "Due  C.  9100,  ralue  re- 

Shackelford  v.  Hooker,  64  Miss.  716.  ceived,"  was  held  not  a  promissory 

If  the  instrument  in  question  be  made  note ;  two  J  udges  dissenting, 
in  terms  so  ambiguous  as  to  make  it  But  the  American  cases  are  not  in 
doubtful  whether  it  be  a  promissory  harmony  upon  this  point ;  most  of  them 
note  or  a  bill  of  exchange,  the  holder  rejecting  the  English  rule.  Cnmmings 
may,  as  against  the  person  who  ex-  v.  Freeman,  2  Humph.  145,  oreiTuling 
ecuted  the  same,  treat  it  as  either,  at  Bead  v.  Wheeler,  2  Terg.  50 ;  Marrigan 
his  election.  Edis  v.  Bury,  6  Bam.  ft  v.  Page,  4  Humph.  247 ;  Fleming  v. 
C.  488.  See  Braaelton  v.  McMurray,  Burge,  6  Ala.  878 ;  Brewer  v.  Brewer, 
44  Ala.  828.  So,  too,  if  a  bill  of  ex-  6  Ga.  688.  Where  the  instrument  con- 
change  or  a  check  be  drawn  and  ao-  tains  the  words  "or  bearer,"  or  "or 
cepted  by  the  same  party,  it  may  be  order,"  as  "  Due  A.  or  bearer  $200,  for 
declared  upon  as  a  promissory  note,  value  received"  (Russell  v.  Whipple, 
Willans  v.  Ayers,  Law  Rep.  8  App.  6  Cowen,  586),  or  "  Due  J.  or  order" 
Cas.  188 ;  Goodwin  v.  Robarta,  Law  ao  much  (Marrigan  v.  Page,  4  Humph. 
Rep.  ;i  App.  Cas.  476,  490.  247),  it  is  generally  held  a  promissory 

But  it  is  not  necessary,  it  seemSi^  to  note.  Hussey  v.  Winslow,  59  Maine, 
treat  as  notes  such  instruments  as  those  170 ;  Carver  v.  Hayes,  47  Maine,  257 ; 
last  mentioned.  Where  the  intention  Sackett  v,  Spencer,  29  Barb.  180 ; 
to  give  and  leceive  such  instruments  Franklin  v.  March,  6  N.  H.  864 ;  Huyck 
as  bills  of  exchange  is  clear,  both  the  v,  Meador,  24  Ark.  195.  The  same 
holders  and  the  defendants  may  treat  has  been  considered  true  of  the  use  of 
them  accordingly.  Willans  v.  Ayers,  the  words  "on  demand."  Smith  p. 
supra.  This  point  becomes  of  special  Allen,  2  Day,  887;  Kimball  v.  Hunt- 
importance  upon  a  question  of  allow-  ington,  10  Wend.  675;  Mitchell  v.  Rome 
ing  re-exchange  upon  instruments  al-  R.  Co.,  17  Ga.  574.  See  Daniel,  Neg. 
leged  to  be  foreign  bills,  as  in  the  Instr.  §§  86-40. 
case  cited.  Nor  does  it  appear  to  be  A  date  is  uimecessary  to  a  bill,  note, 
essential  that  the  holder  should  be  a  or  check ;  the  instrument  taking  eflTect 
subsequent  indorsee  for  value.  The  from  delivery.  Michigan  Ins.  Co.  v. 
same  rule  applies  to  the  original  par-  Leavenworth,  80  Yt.  11.  And  a  false 
ties,  if  it  be  clear  that  it  was  the  date,  as  a  date  earlier  than  the  deliv- 
intention  of  the  one  to  give  and  of  ery,  does  not  invalidate  the  paper  in  any 
the  other  to  receive  an  instrument  manner.  Gray  v.  Wood,  2  Har.  ft  J.  828; 
capable  of  being  negotiated  as  a  bill.  Richter  v.  Selin,  8  Serg.  ft  R.  425. 
Willans  v.  Ayers,  supra.  Nor  is  it  necessary  that  the  instm- 

Aooording  to  the  English,  and  to  ment,  whether  negotiable  or  not,  should 

some    of  the  American,   authorities,  contain  the  words  "value  received," 

there  should  further  be   an   express  or  any  other  acknowledgment  of  oon- 

promiae  to  pay  on  the  ikce  of  a  prom-  aideration  to  give  it  the  peculiar  char- 

issory  note.    Henoe  a  mere  acknowl-  acter   of  a   bill,   note,  or  check;   a 
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eondderatioii  being  pretumed.     Ben-  a  written  promise  to  pay  to  a  certain 

jamtn  v.  Tillman^  2  McLean,  218 ;  linei  person  named,  or  to  his  order,  or  to 

V.  8mith,4  Fla.47;  Hubble  v.  Fogartie,  bearer,  a  certain  sum  of  money  abso- 

8  Rich.  (S.  C.)  418 ;  Arnold  v.  Spragae,  lute^  and  at  all  eyents. 

84  Vt  402;  Hanley  v.  Long,  5  Port.  Bills  of  eiyshange  are  foreign  or  in- 

(Ala.)  164;  Thompson  v.  Armstrong,  land,  according  as  the  drawee  has  his 

C  Ala.  888 ;  Cook  v.  Gray,  Hempst.  84 ;  residence  in  a  different  State  or  conn- 

Ware  v.  Kelly,  22  Ark.  441 ;  Townsend  try  from  that  of  the  drawer,  or  in  the 

V.  Derby,  8  Met  868 ;  Lobadie  v.  Cha-  same  State  or  country.    In  either  case 

tean,  87  Mo.  413 ;  Kinsman  v.  Birdsall,  the  instrument  is  defined  to  be  an  or^ 

2  £•  D.  Smith,  896 ;  McArthur  v.  Mo-  der  or  request  by  one  person  upon 

Leod,  6  Jones,  476.     But  a  contrary  another,  or  upon  himself,  the  drawer, 

role  prerails  in  Connecticut  and  Penn-  to  pay  to  a  person  named,  or  to  his  or- 

sylTania,  if  the  paper  is  not  in  terms  der,  or  to  bearer,  a  certain   sum  of 

negotiable.  Bristol o. Warner,  19 Conn,  money  absolutely  and  at  all  events; 

7;  Edgerton  v,  Edgerton,  8  Conn.  6;  and  this  latter  definition  will  answer 

Sidle  V.  Anderson,  46  Penn.  St.  464.  also  for  a  check,  with  the  substitution 

I  7.  Definitions.  —  In  conclusion,  a  of  "  a  bank  or  banker  "  in  place  of  the 

promissory  note  may  be  defined  to  be  drawee  there  named. 
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Pbbsidknt,  Dibeotobb,  &g.  of  the  Union  Bank  of  Wey- 
mouth AND  BbAINTBEE  V.  TiLLEY  WlUJS. 

(8  Metcalf ,  504.    Sapreme  Court  of  Masaachaaettg,  October,  1844.) 

Indonement  hy  one  not  a  party,  —  If  a  person  not  a  party  to  a  note  place  his  name 
upon  the  back  of  it  at  the  time  it  was  made,  he  is  liable  as  maker ;  and,  when 
the  note  is  in  the  hands  of  a  bona  fide  holder,  the  presumption  in  the  absence 
of  proof  is  that  the  name  was  placed  upon  it  at  the  time  it  was  executed. 

Assumpsit  by  the  indorsees  against  the  indorser  of  a  prom- 
issory note  of  the  following  tenor :  ^^  August  Sth,  1843.  For 
value  received,  I  promise  Tilley  Willis,  to  pay  him,  or  order, 
(860,  in  four  months  from  date.  T.  D.  Thompson."  On  the 
back  was  the  name  of  B.  L.  Mirick  &  Co.,  and  under  that 
name  was  the  name  of  the  defendant,  both  indorsements  being 
in  blank. 

At  the  trial  before  the  Chief  Justice,  the  plaintifGs'  cashier 
testified  that  they  discounted  the  note  for  Thompson,  and 
that,  when  it  was  discounted,  the  names  stood  on  the  note  as 
they  now  do.  There  was  no  evidence  that  the  note  was  pre- 
sented to  Mirick  &  Co.  for  payment ;  but  there  was  evidence 
tending  to  show  that  notice  of  dishonor  was  given  to  them, 
as  indorsers,  as  well  as  to  the  defendant. 

The  defendant  contended  that  Mirick  &  Co.  were  to  be 
considered  as  joint,  or  joint  and  several,  promisors,  and  that 
the  defendant  was  not  responsible  as  indorser,  without  proof 
of  presentment  to  them  for  payment.  But  it  was  ruled  that 
they  were  not  to  be  so  considered  as  promisors,  as  that  pre- 
sentment of  the  note  to  them,  and  demand  of  payment  of 
them,  were  necessary  to  charge  the  defendant.  A  verdict 
was  returned  for  the  plaintiffs,  which  is  to  be  set  aside,  and  a 
new  trial  granted,  if  the  ruling  was  incorrect. 

HuBBABD,  J.  It  is  admitted  that  the  note  was  not  pre- 
sented for  payment  to  Mirick  &  Co. ;  and  the  question  is, 
whether  the  omission  to  do  it  dischaiges  the  indorser. 
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If  the  subject  now  brought  before  us  were  a  new  one,  we 
should  hesitate  in  giving  countenance  to  such  an  irregularity, 
as  to  hold  that  any  person  whose  name  is  written  on  the  back 
of  a  note  should  be  chargeable  as  a  promisor.  We  should 
say  that  a  name  written  on  the  paper,  which  name  was  not 
that  of  the  payee,  nor  following  his  name  on  his  having 
indorsed  it,  was  either  of  no  validity  to  bind  such  individual, 
because  the  contract  intended  to  be  entered  into,  if  any,  was 
incomplete  or  within  the  Statute  of  Frauds ;  or  (hat  he  should 
be  treated,  by  third  parties,  simply  as  a  second  indorser; 
leaving  the  payee  and  himself  to  settle  their  respective  lia- 
bilities,  according  to  their  own  agreement. 

But  the  validity  of  such  contracts  has  been  so  long  estab- 
lished, and  the  course  of  decisions,  on  the  whole,  so  uniform, 
that  we  have  now  only  to  apply  the  law,  as  it  has  been  pre- 
viously settled,  in  order  to  decide  the  present  suit. 

The  first  case  of  this  description,  of  which  any  mention  is 
made  in  the  reports,  is  that  of  Sumner  v.  Parsons,  tried  before 
this  court  in  Lincoln  County,  July  Term,  1801.  The  facts 
were  these :  ^'  Parsons  wrote  his  name  on  a  paper  and  gave  it 
to  John  Brown,  but  there  was  no  evidence  of  the  intent,  or 
of  any  connection  in  business  between  them.  Brown  made 
a  note  on  the  other  side,  payable  to  Jesse  Sumner  or  order, 
on  demand,  with  interest,  and  signed  it,  and  thirty  days  after 
made  a  partial  payment  on  it.  Sumner  then  got  a  writing  in 
these  words  over  the  name  of  Parsons :  ^  In  consideration  of 
the  subsisting  connection  between  me  and  my  son-in-law, 
John  Brown,  I  promise  and  engage  to  guarantee  the  payment 
of  the  contents  of  the  within  note,  on  demand.'  And  he  sued 
Parsons,  declaring  on  the  promise,  specially  stating  it,  and  the 
note,  but  did  not  aver  any  demand  on  John  Brown,  or  notice 
to  Parsons.  In  two  trials  in  the  Supreme  Judicial  Court,  it 
was  held  Uiat  Parsons  was  liable,  and  that  Sumner  had  a 
right  to  fill  the  indorsement  so  as  to  make  Parsons  a  common 
indorser  of  the  note,  with  the  rights  and  obligations  of  such. 
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or  a  guarantor,  warrantor,  or  surety,  liable  in  the  first  instance, 
and,  in  all  events,  as  a  joint  and  several  promisor  would  be/' 
Am.  Prec.  Declarations,  118.  Mr.  Dane,  who  cites  it  in  his 
Abridgment,  Vol.  L  416,  417,  remarks  that  ^^  this  case  was 
carried  as  far  as  any  case  had  gone,  and  on  the  review  the 
court  was  not  unanimous ;  and  it  has  since  been  questioned ; " 
and  we  have  no  doubt  with  good  reason ;  for  the  holder  of 
the  paper,  having  himself  set  out  the  contract  by  the  words 
written  over  |he  name  of  the  defendant,  should  have  been 
held  by  its  terms,  and  the  legal  effect  should  have  been  given 
to  the  material  word  ^^  guaranty.''  And,  in  that  view  of  the 
contract,  the  promise  of  Parsons  was  only  to  pay  after  a 
demand  upon  Brown  for  payment,  and  a  refusal  by  him,  and 
of  which  Parsons  should  have  had  notice.  But  the  court 
must  have  construed  the  writing  as  constituting  him  an 
original  promisor,  and  so  bound,  absolutely,  without  notice. 
And,  in  our  apprehension,  the  writing  of  the  guaranty  over 
the  name  of  Parsons  ought  not  to  have  been  held  as  an 
act  obligatory  on  him ;  but  he  should  have  been  treated, 
if  held  at  all,  as  an  indorser  of  the  note,  and,  as  such,  sub- 
ject to  the  liabilities,  and  entitled  to  the  notice  of  an  in- 
dorser. See  Beckwith  v.  Angell,  6  Conn.  825,  opinion  of 
Hosmer,  C.  J. 

The  next  case  which  came  before  the  court  was  that  of 
Josselyn  t;.  Ames,  8  Mass.  274.  By  the  report,  it  appears  that 
John  Ames  was  indebted  on  note  to  the  plaintiff,  who  de- 
manded security,  and  John  offered  his  brother  Oliver  as 
surety,  who  was  accepted.  John  then  made  a  note  to  Oliver, 
not  negotiable,  and  Oliver  put  his  name  on  the  back  in  blank. 
The  plaintiff  received  it  and  gave  up  his  former  note,  and 
afterwards  wrote  over  the  defendant's  name  the  same  words 
as  in  Sumner  v.  Parsons,  with  this  additional  clause :  ^^  and 
in  consideration  of  receiving  from  Elisha  Josselyn  a  note  of' 
the  said  John  of  the  same  amount."  The  court  held  that  the 
plaintiff  could  not  recover  in  that  action,  but  might  cancel 


UNION  BANK  OF  "WBYMOUTH,  BXa  V.  WILLIS.  27 

the  words  written,  and  substitute,  ^^  for  value  received,  I 
undertake  to  pay  the  money  within  mentioned  to  Elisha  Jos- 
selyn,"  and,  upon  such  an  indorsement,  might  maintain  an 
action  upon  the  facts  reported. 

In  what  light  the  court  held  the  defendant  does  not  dis- 
tinctly appear ;  but  we  presume  as  an  original  promisor, 
from  the. manner  in  which  the  case  of  Sumner  v.  Parsons  is 
spoken  of.  **  The  guarantor  in  that  case,"  they  say,  *^  was 
not  the  promisee,  but  a  stranger,  who  warranted  the  pay* 
ment  to  him.  He  cannot  himself  warrant  to  a  third  person 
payment  of  a  note  made  payable  to  himself  and  not  ^ego- 
tiable." 

The  next  reported  case  is  that  of  Hunt  v.  Adams,  6  Mass. 
858,  which  was  assumpsit  on  a  note  given  by  Chaplin  to  Ben- 
net,  under  which  the  defendant  wrote,  '^  I  acknowledge  my- 
self holden  as  surety  for  the  payment  of  the  demand  of  the 
above  note.  Witness  my  hand.  Barnabas  Adams."  This 
cause  was  much  considered,  and  the  court  ruled  that  the 
defendant,  Adams,  was  to  be  charged  as  a  promisor,  and  that 
his  holding  himself  as  surety  did  not  abridge  or  affect  the 
plaintiff's  rights,  but  only  was  evidence,  as 'between  the 
promisor  and  himself,  that  he  had  signed  for  his  accommoda- 
tion. Other  cases  between  the  same  parties,  on  similar  notes, 
afterwards  arose,  and  were  decided  in  the  same  manner. 
6  Mass.  519. 

Immediately  after,  occurred  the  case  of  Carver  v.  Warren, 
5  Mass.  545.  That  was  on  a  note  made  by  one  Cobb  to  the 
plaintiff,  and  on  the  back  of  which  'the  defendant  wrote  his 
name ;  and  the  plaintiff  filled  the  indorsement,  and  declared 
upon  it  as  his  promise.  The  defendant  demurred  to  the 
declaration,  on  the  ground  that  this  was  but  a  piromise  to  pay 
the  debt  of  another,  and  was  void  for  want  of  consideration. 
But  the  court  held  that,  by  the  pleadings,  each  promised  to 
pay  the  same  sum,  and  that  the  defendant's  promise  did  not 
import  any  guaranty  or  collateral  stipulation  ;  and  that  if  the 
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defendant  had  indorsed  as  guarantor,  and  the  present  indorse- 
ment was  filled  up  without  his  consent,  or  any  authority  from 
him,  he  should  have  pleaded  the  general  issue,  and  on  the 
trial  he  might  have  availed  himself  of  this  defence.  And  so 
the  plaintiff  had  judgment  on  the  demurrer. 

The  case  of  Hemmenway  v.  Stone,  7  Mass.  58,  followed. 
There  the  note  ran,  *^  I  promise  to  pay  F.  M.  Stone  or  order," 
and  was  signed  B.  Chadwick ;  and  below  was  signed  by  the 
defendant.  The  court  held  that  it  was  a  joint  and  several 
note,  like  the  case  of  March  v.  Ward,  Peake's  Cas.  130.  See 
also  fiayley.  Bills,  2d  Am.  ed.,  44. 

The  next  case  was  White  v.  Howland,  9  Mass.  814,  which 
was  on  a  note  payable  by  one  Taber  to  the  plaintiff,  and  on 
the  back  of  it  was  written,  ^^  for  value  received,  we  jointly 
and  severally  undertake  to  pay  the  money,  within  mentioned, 
to  the  said  William  White.  I.  Coggeshall,  Jr.  Jno.  H.  How- 
land."  The  court  held  that  this  undertaking  was  within  the 
principle  settled  in  Hunt  v.  Adams,  and  was  the  same  as  if 
the  party  had  signed  his  name  on  the  face  of  it ;  and  that  he 
was  well  charged  as  a  several  original  promisor. 

The  case  ot  Moies  v.  Bird,  11  Mass.  486,  which  succeeded, 
is  substantially  like  the  present.  A  note  was  made  to  the 
plaintiff,  and  signed  by  Benjamin  Bird,  and  the  defendant 
s^ed  his  name  in  blank  on  the  back  of  the  note.  The  court 
say,  the  defendant  ^  leaves  it  to  the  holdev  of  the  note  to 
write  any  thing  over  his  name  which  might  be  considered  not 
to  be  inconsistent  with  the  nature  of  the  transaction.  The 
holder  chooses  to  consider  him  as  a  surety,  binding  himself 
originally  with  the  principal ;  and  we  think  he  has  a  right  so 
to  do.  If  he  was  a  surety,  then  he  may  be  sued  as  an  origi- 
nal promisor." 

In  the  case  of  Baker  t;.  Briggs,  8  Pick.  180,  which  was  an 
action  to  recover  the  amount  of  a  promissory  note  made  by  one 
Ryan  to  the  plaintiff,  the  name  of  the  defendant,  Briggs,  was 
written  on  the  back  of  it,  and  the  court  say  that,  according 
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to  several  decisions,  it  was  right  to  declare  against  him  as 
promisor,  though  he  stood  in  the  relation  of  surety  to  Ryan, 
who  signed  the  note  on  the  face  of  it. 

The  case  of  ChafiPee  v.  Jones,  19  t^ick.  260,  was  assumpsit 
on  a  note  signed  by  Israel  A.  Jones,  as  principal,  and  Eber 
Jones  and  E.  Owen  and  Sons,  as  sureties,  by  which  they 
jointly  and  severally  promised  to  pay  the  president,  &c.,  of  the 
Housatonic  Bank,  or  their  order;  and  the  plaintifip  put  his 
name  on  the  back  of  the  note,  in  blank.  The  plaintiff  was 
called  upon,  after  the  neglect  of  the  makers,  and  he  paid  it  to 
the  bank.  The  court  held  that  where  one,  not  a  promisor, 
nor  indorser,  puts  his  name  on  a  note,  meaning  to  make  him- 
self liable  with  the  promisor,  he  is  to  be  regarded  as  a  joint 
promisor  and  surety.  He  is  not  liable  as  indorser,.  for  the 
note  is  not  negotiated,  nor  a  title  made  to  it,  through  his 
indorsement ;  nor  as  guarantor,  there  being  no  distinct  con* 
sideration;  but  he  means  to  give  security  and  validity  to 
the  note  by  his  credit  and  promise,  and  it  is  immaterial,  for 
this  purpose,  on  what  part  of  the  note  he  places  his  name. 
So  in  Austin  i;.  Boyd,  24  Pick.  64,  where  the  defendant's 
name  was,  in  like  manner,  on  the  note,  it  was  held  that  the 
party,  by  thus  putting  his  name  on  the  back,  makes  himself 
an  ordinal  promisor.  He  intends  by  it  to  give  credit  to  the 
note. 

The  case  of  Samson  v.  Thornton,  3  Met.  276,  was  assumpsit 
on  a  note  made  by  Benjamin  Russell  to  the  plaintiff,  and  was 
indorsed  by  the  defendant  Thornton;  and  the  declaration 
charged  him  as  an  original  promisor.  The  court  there  ruled 
that  the  defendant,  not  being  the  payee  of  the  note,  must  be 
held  to  stand  in  the  character  of  an  original  joint  promisor 
and  surety. 

The  case  of  Richardson  v.  Lincoln,  5  Met.  201,  is  of  the 
same  type.  There  the  court  held  that  the  defendant,  not 
being  payee,  but  having  put  his  name,  in  blank,  on  the  note, 
must  be  considered  as  an  original  promisor  and  surety,  if  he 
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put  it  on  simultaneously  with  the  promisor,  as  an  original 
contractor.    See  also  Sumner  v.  Gay,  4  Pick.  311. 

The  same  questions  have  arisen  in  New  York,  in  various 
oases,  and  have  been  decided  in  a  similar  manner.  They  will 
be  found  cited  in  Story  on  Notes,  §§  59,  472-480,  where  the 
subject  is  fully  discussed,  and  the  authorities  examined. 

To  hold  the  party,  however,  as  promisor,  where  the  name 
alone  is  written,  it  must  appear  that  he  made  the  promise  at 
the  time  when  the  note  itself  was  made ;  otherwise,  he  may 
either  not  be  chargeable  at  all,  or  be  chargeable  as  surety  or 
guarantor,  according  to  the  facts  proved.  Carver  v,  Warren, 
6  Mass.  545 ;  Tenney  v.  Prince,  4  Pick.  385 ;  Baker  v.  Briggs, 
8  Pick.  122, 130 ;  Oxford  Bank  v.  Haynes,  8  Pick.  423 ;  Story 
on  Notes,  §§  473,  474;  Beckwith  v.  Angell,  6  Conn.  315. 
But  that  the  promise  was  made  at  the  same  time  with  the 
note  is  a  fact  which  is  to  be  presumed  when  the  note  is  in 
the  hands  of  a  bona  fide  holder,  and  nothing  is  shown  to  the 
contrary.  And,  in  the  present  case,  the  note  was  offered  to 
the  plaintifiis  for  discount,  by  the  maker  himself,  with  the 
names  of  Mirick  &  Co.  and  Willis  on  the  back  of  it ;  showing 
it,  therefore,  to  have  been  an  original  undertaking  on  their 
part. 

It  was  contended,  in  the  argument,  that  Mirick  &  Co.  were 
merely  sureties,  and  that  the  plaintiff  had  a  right  to  treat 
them  as  such,  and  therefore  were  not  bound  to  demand  pay- 
ment  of  them  as  makers,  as  a  necessary  step  to  enable  them 
to  charge  the  indorser ;  the  relation  of  promisor,  surety,  and 
guarantor  being  distinct.  There  is,  unquestionably,  a  distinc- 
tion between  these  several  undertakings;  and  always  so  in 
regard  to  a  mere  guarantor.  But  as  to  the  subsisting  rela- 
tions between  a  principal  and  surety,  they  rarely  affect  the 
contract  between  the  creditor  and  surety.  A  man  may  be 
equally  a  surety  and  an  original  promisor;  as  where  the 
promise  is,  I,  A.  B.,  as  principal,  and  I,  C.  D.,  as  surety,  promise 
to  pay ;  or  where  the  party  signs,  and  adds  to  his  name  the 


UKION  BANK  OF  WEYMOUTH,  ETC.  V.  WILLIS,  81 

word  ^^  surety."  This  does  not  make  him  less  a  promisor.  It 
only  defines  the  relation  betweeQ  him  and  his  co-promisor; 
and,  as  promisor,  the  necessity  of  a  presentment  to  him  is  not 
dispensed  with,  if  the  intention  of  the  holder  of  the  note  is  to 
charge  the  indorser.  It  is  not  for  the  holder  to  choose  in 
what  character  he  will  consider  the  party  who  has  put  his 
name  on  the  note ;  but  he  must  treat  him  as  sustaining  that 
legal  relation  which  the  facts  establish.  If  he  put  his  name 
on  the  note  at  the  time  it  was  made,  like  the  case  at  bar,  he 
is  a  promisor ;  if,  after  the  making  of  the  paper,  he  is  a  surety 
or  a  guarantor,  according  to  the  agreement  upon  which  he 
gives  his  signature.  The  fixing  of  the  relation  of  the  party, 
when  he  enters  into  the  contract,  is  necessary  for  the  protec- 
tion of  holders,  and  for  guarding  the  rights  of  indorsers,  whose 
liability  is  conditional.  If  it  were  held  otherwise,  I  do  not 
well  see  how  such  contracts  could  be  supported  against  the 
objection  of  being  void  as  within  the  Statute  of  Frauds. 
And,  as  it  is,  I  consider  these  engagements  rather  as  ex- 
ceptions to  the  statute,  than  in  any  other  light,  and  as 
growing  out  of,  or  rather  ingrafted  upon,  the  law  merchant 
applicable  to  regularly  drawn  bills  of  exchange  and  promis- 
sory notes. 

Upon  this  view  of  the  law,  as  drawn  from  the  various  cases, 
we  consider  Mirick  &  Co.  to  have  been  joint  and  several 
promisors  with  Thompson,  and  liable  in  like  manner  with 
him. 
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Spbab  and  .Pattbn  V.  Pbatt. 

(2  Hill,  582.    Supreme  Court  of  New  York,  May,  1842.) 

Wkat  ootiMtitutet  acceptance.  —  If  the  drawee  of  ft  bill  of  exchange  write  his  name 
across  the  fkoe  of  the  bill,  this  binds  him  as  an  acceptor ;  and  this  too, 
though  the  statute  requires  acceptance  to  be  in  writing,  and  signed  by  the 
acceptor  or  his  agent 

Thb  defendant,  drawee  of  a  bill  of  exchange,  wrote  his 
name  across  the  face  of  the  bilL  He  was  a  resident  of  New 
York.  The  question  was  whether  he  was  bound  as  an  ao« 
ceptor. 

CowBN,  J.  Any  words  written  by  the  drawee  on  a  bill, 
not  putting  a  direct  negative  upon  its  request,  as  "  accepted," 
*«  presented,"  ^^  seen,"  the  day  of  the  months  or  a  direction  to 
a  third  person  to  pay  it,  \a  prima  facie  a  complete  acceptance, 
by  the  law  merchant.  Bayley  on  Bills,  163,  Am.  ed.  of  1886, 
and  the  cases  there  cited.  Writing  his  name  across  the  bill, 
as  in  this  case,  is  a  still  clearer  indication  of  intent,  and  a 
yery  common  mode  of  acceptance.  This  is  treated  by  the 
law  merchant  as  a  written  acceptance,  —  a  signing  by  the 
drawee.  "  It  may  be,"  says  Chitty,  "  merely  by  writing  his 
name  at  the  bottom  or  across  the  bill ; "  and  he  mentions  this 
as  among  the  more  usual  modes  of  acceptance.  Chitty  on 
Bills,  820,  Am.  ed.  of  1889. 

It  is  supposed  that  the  rule  has  been  altered  by  1  Rev.  St. 
757,  2d  ed.  §  6.  This  requires  the  acceptance  to  be  in  writr 
ing^  and  signed  by  the  acceptor  or  his  agent.  The  acceptance 
in  question  was,  as  we  have  seen,  declared  by  the  law  mer- 
chant to  be  both  a  writing  and  signing.  The  statute  contains 
no  declaration  that  it  should  be  considered  less.  An  indorse- 
ment must  be  in  writing  and  signed ;  yet  the  name  alone  is 
constantly  holden  to  satisfy  the  requisition.  No  particular 
form  of  expression  is  necessary  in  any  contract.    The  custom- 
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aiy  import  of  a  word,  by  reason  of  its  appearing  in  a  particu- 
lar place,  and  standing  in  a  certain  relation,  is  considered  a 
written  expression  of  intent  quite  as  full  and  effectual  as  if 
pains  had  been  taken  to  throw  it  into  the  most  labored  peri- 
phrase.  It  is  said  the  revisers,  in  their  note,  refer  to  the 
French  law  as  the  basis  of  the  legislation  which  they  recom- 
mended; and  that  the  French  law  requires  more  than  the 
drawee's  name,  —  the  word  accepted^  at  least.  That  may  be 
so ;  but  it  is  enough  for  us  to  see  that  both  the  terms  and  the 
spirit  of  the  act  tnay  be  satisfied  short  of  that  word,  and 
more  in  accordance  with  the  settled  forms  of  commercial  in- 
struments in  analogous  cases.  The  whole  purpose  was  prob- 
ably to  obviate  the  inconveniences  of  the  old  law,  which  gave 
effect  to  a  parol  acceptance.  New  trial  denied. 
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(2  Wbeaton,  66.    Supreme  Court  of  the  United  States,  February,  1817.) 

Prtnnite  to  accept,  —  A  letter  written  within  a  reasonable  time,  before  or  after 
the  date  of  a  bill  of  exchange,  describing  it  in  terms  not  to  be  mistaken,  and 
promising  to  accept  it,  is,  if  shown  to  the  person  who  afterwards  takes  the 
bill  on  the  credit  of  the  letter,  a  rirtnal  acceptance,  binding  the  person  who 
makes  the  promise ;  and  this  too  though  it  was  drawn  in  &yor  of  a  person 
who  took  it  for  a  pre-existing  debt. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Mabshall,  C.  J.  This  suit  was  instituted  by  Payson  & 
Co.,  as  indorsers  of  a  bill  of  exchange,  drawn  by  Comthwaite 
and  Gary,  payable  to  the  order  of  John  Randall,  against  Cool- 
idge  &  Co.,  as  the  acceptors. 

At  the  trial  the  holders  of  the  bill  on  which  the  name  of 
John  Randall  was  indorsed,  offered,  for  the  purpose  of  prov- 
ing the  indorsement,  an  affidavit  made  by  one  of  the  defend- 
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ants  in  the  cause,  in  order  to  obtain  a  continuance,  in  which 
he  referred  to  the  bill  in  terms  which,  they  supposed,  implied 
a  knowledge  on  his  part  that  the  plaintiffs  were  the  rightful 
owners.  The  defendants  objected  to  the  bill's  going  to  the 
jury  without  further  proof  of  the  indorsement ;  but  the  court 
determined  that  it  should  go  with  the  a£5dayit  to  the  jury, 
who  might  be  at  liberty  to  infer  from  thence  that  the  indorse- 
ment was  made  by  Kandall.  To  this  opinion  the  counsel  for 
the  defendants  in  the  Circuit  Court  excepted,  and  this  court 
is  divided  on  the  question  whether  the  exception  ought  to  be 
sustained. 

On  the  trial,  it  appeared  that  Coolic^e  &  Co.  held  the  pro- 
ceeds of  part  of  the  cargo  of  the  '^  Hiram,"  claimed  by  Com- 
thwaite  and  Cary,  which  had  been  captured  and  held  as  law- 
ful prize.  The  cargo  had  been  acquitted  in  the  District 
and  Circuit  Courts,  but,  from  the  sentence  of  acquittal,  the 
captors  had  appealed  to  this  court.  Pending  the  appeal, 
Cornthwaite  &  Co.  transmitted  to  Coolidge  &  Co.  a  bond  of 
indemnity,  executed  at  Baltimore  with  scrolls  in  the  place  of 
seals,  and  drew  on  them  for  $2,700.  This  bill  was  also  pay- 
able to  the  order  of  Randall,  and  indorsed  by  him  to  Payson 
&  Co.  It  was  presented  to  Coolidge  &  Co.  and  protested  for 
non-acceptance.  After  its  protest,  Coolidge  &  Co.  wrote  to 
Cornthwaite  and  Cary  a  letter,  in  which,  after  acknowledging 
the  receipt  of  a  letter  from  them,  with  the  bond  of  indemnity, 
they  say  :  ^^  This  bond,  conformably  to  our  laws,  is  not  exe- 
cuted as  it  ought  to  be ;  but  it  may  be  otherwise  in  your 
State.  It  will  therefore  be  necessary  to  satisfy  us  that  the 
scroll  is  usual  and  legal  with  you  instead  of  a  seal.  We 
notice  no  seal  to  any  of  the  signatures."  *^  We  shall  write  our 
friend  Williams  by  this  mail,  and  will  state  to  him  our  ideas 
respecting  the  bond,  which  he  will  probably  determine.  If 
Mr.  W.  feels  satisfied  on  this  point,  he  will  inform  you,  and 
in  that  case  your  draft  for  $2,000  wiU  be  honored." 

On  the  same  day,  Coolidge  &  Co.  addressed  a  letter  to  Mr. 
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Williams,  in  wbioh,  after  referring  to  him  the  question  re- 
specting the  legal  obligation  of  the  scroll,  they  say :  ^*  Ton 
know  the  object  of  the  bond,  and,  of  course,  see  the  propriety 
of  our  having  one,  not  only  legal,  but  signed  by  sureties  of 
unquestionable  responsibility,  respecting  which  we  shaU 
wholly  rely  on  your  judgment.  You  mention  the  last  surety 
as  being  responsible ;  what  think  you  of  the  others?  " 

In  his  answer  to  this  letter,  Williams  says  :  ^'  I  am  assured 
that  the  bond  transmitted  in  my  last  is  sufficient  for  the  pur- 
pose for  which  it  was  given,  provided  the  parties  possess  the 
means ;  and,  of  the  last  signer,  I  have  no  hesitation  in  ex- 
pressing my  firm  belief  of  his  being  able  to  meet  the  whole 
amount  himself.  Of  the  principals,  I  cannot  speak  with  so 
much  confidence,  not  being  well  acquainted  with  their  re- 
sources. Under  all  circumstances,  I  should  not  feel  inclined 
to  withhold  from  them  any  portion  of  the  funds  for  which  the 
bond  was  given." 

On  the  day  on  which  this  letter  was  written,  Comthwaite 
and  Gary  called  on  Williams,  to  inquire  whether  he  had  satis- 
fied Coolidge  &  Co.  respecting  the  bond.  Williams  stated 
the  substance  of  the  letter  he  had  written,  and  read  to  him  a 
part  of  it.  One  of  the  firm  of  Payson  &;  Co.  also  called  on 
him  to  make  the  same  inquiry,  to  whom  he  gave  the  same  in- 
formation, and  also  read  from  his  letter-book  the  letter  he 
had  written. 

Two  dajrs  after  this,  the  biU  in  the  declaration  mentioned, 
was  drawn  by  Comthwaite  and  Cary,  and  paid  to  Pajrson  & 
Co.  in  part  of  the  protested  bill  of  $2,700,  by  whom  it 
was  presented  to  Coolidge  &  Co.,  who  refused  to  accept^  it, 
on  which  it  was  protested,  and  this  action  brought  by  the 
holders. 

On  this  testimony,  the  counsel  for  the  defendants  insisted 
that  the  plaintiffs  were  not  entitled  to  a  verdict ;  but  the 
court  instructed  the  jury  that  if  they  were  satisfied  that 
Williams,  on  the  application  of  the  plaintiffs,  made  after  see- 
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ing  the  letter  from  Coolidge  &  Co.  to  Comthwaite  and  Gary, 
did  declare  that  he  was  satisfied  with  the  bond  referred  to  in 
that  letter,  as  well  with  respect  to  its  execution,  as  to  the 
sufficiency  of  the  obligors  to  pay  the  same;  and  that  the 
plaintiffs,  upon  the  faith  and  credit  of  the  said  declaration, 
and  also  of  the  letter  to  Cornthwaite  and  Cary,  and  without 
having  seen  or  known  the  contents  of  the  letter  from  Cool- 
idge &  Go.  to  Williams,  did  receive  and  take  the  bill  in  the 
declaration  mentioned,  they  were  entitled  to  recover  in  the 
present  action  ;  and  that  it  was  no  legal  objection  to  such  re- 
covery that  the  promise  to  accept  the  present  bill  was  made 
to  the  drawers  thereof,  previous  to  the  existence  of  such  bill, 
or  that  the  bill  had  been  taken  in  part-payment  of  a  pre- 
existing debt,  or  that  the  said  Williams,  in  making  the  dec^ 
larations  aforesaid,  did  exceed  the  private  instructions  given 
to  him  by  Coolidge  &  Co.  in  their  letter  to  him. 

To  this  chaise  the  defendants  excepted;  a  verdict  was 
given  for  the  plaintifEs,  and  judgment  rendered  thereon,  which 
judgment  is  now  before  this  court  on  a  writ  of  error. 

The  letter  from  Coolidge  &  Co.  to  Cornthwaite  and  Cary 
contains  no  reference  to  their  letter  to  Williams  which  might 
suggest  the  necessity  of  seeing  that  letter,  or  of  obtaining  in- 
formation respecting  its  contents.  They  refer  Cornthwaite 
and  Cary  to  Williams,  nat  for  the  instructions  they  had  given 
him,  but  for  his  judgment  and  decision  on  the  bond  of  indem- 
nity. Under  such  circumstances,  neither  the  drawers  nor 
the  holders  of  the  bill  could  be  required  to  know,  or  could  be 
affected  by,  the  private  instructions  given  to  Williams.  It 
was  enough  for  them,  after  seeing  the  letter  from  Coolidge  & 
Co.  to  Cornthwaite  and  Cary,  to  know  that  Williams  was 
satisfied  with  the  execution  of  the  bond  and  the  sufficiency  of 
the  obUgors,  and  had  informed  Coolidge  &  Co.  that  he  was  so 
satisfied. 

This  difficulty  being  removed,  the  question  of  law  which 
arises  from  the  charge  given  by  the  court  to  the  jury  is  this : 
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Does  a  promise  to  accept  a  bill  amount  to  an  acceptance  to 
a  person  who  has  taken  it  on  the  credit  of  that  promise, 
although  the  promise  was  made  before  the  existence  of  the 
bill,  and  although  it  is  drawn  in  favor  of  a  person  who  takes 
it  for  a  pre-existing  debt? 

In  the  case  of  Pillans  and  Rose  v.  Van  Mierop  and  Hop- 
kins, 8  Burr.  1668,  the  credit  on  which  the  bill  was  drawn 
was  given  before  the  promise  to  accept  was  made,  and  the 
promise  was  made  previous  to  the  existence  of  the  bill.  Yet 
in  that  case,  after  two  arguments  and  much  consideration,  the 
Court  of  King's  Bench  (all  the  judges  being  present  and  con- 
curring in  .opinion)  considered  the  promise  to  accept  as  an 
acceptance. 

Between  this  case  and  that  under  consideration  of  th6 
court,  no  essential  distinction  is  perceived.  But  it  is  con- 
tended that  the  authority  of  the  case  of  Pillans  and  Rose  v. 
Van  Mierop  and  Hopkins  is  impaired  by  subsequent  decisions. 

In  the  case  of  Pierson  v.  Dunlop  et  (il,^  [2]  Cowp.  571,  the 
bill  was  drawn  and  presented  before  the  conditional  promise 
was  made  on  which  the  suit  was  instituted.  Although,  in 
that  case,  the  holder  of  the  bill  recovered  as  on  an  acceptance, 
it  is  supposed  that  the  principles  laid  down  by  Lord  Mansfield, 
in  delivering  his  opinion,  contradict  those  laid  down  in  Pillans 
and  Rose  v.  Van  Mierop  and  Hopkins.  His  lordship  ob- 
serves: **It  has  been  truly  said,  as  a  general  rule,  that  the 
mere  answer  of  a  merchant  to  the  drawer  of  a  bill,  saying  ^  he 
will  duly  honor  it,'  is  no  acceptance,  unless  accompanied 
with  circumstances  which  may  induce  a  third  person  to  take 
the  bill  by  indorsement ;  but,  if  there  are  any  such  circum- 
stances, it  may  amount  to  an  acceptance,  though  the  answer 
be  contained  in  a  letter  to  the  drawer." 

If  the  case  of  Pillans  and  Rose  v.  Van  Mierop  and  Hop- 
kins had  been  understood  to  lay  down  the  broad  principle 
that  a  naked  promise  to  accept  amounts  to  an  acceptance, 
the  case  of  Pierson  v.  Dunlop  certainly  narrows  that  prin- 
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oiple  80  far  as  to  require  additional  circumstances  proving 
that  the  person  on  whom  the  bill  was  drawn  was  bound  by 
his  promise,  either  because  he  had  funds  of  the  drawer  in  his 
hands,  or  because  his  letter  had  given  credit  to  the  bill  and 
induced  a  third  person  to  take  it. 

It  has  been  argued  that  those  circumstances  to  which 
Lord  Mansfield  alludes  must  be  apparent  on  the  face  of  the 
letter.  But  the  court  can  perceive  no  reason  for  this  opinion. 
It  is  neither  warranted  by  the  words  of  Lord  Mansfield,  nor 
by  the  circumstances  of  the  case  in  which  he  used  them. 
^^  The  mere  answer  of  a  merchant  to  the  drawer  of  a  bill,  say- 
ing he  will  du]y  honor  it,  is  no  acceptance  unless  accom- 
panied with  circumstances,"  &c.  The  answer  must  be 
*'  dceompanied  with  circumstances ; "  but  it  is  not  said  that 
the  answer  must  eontain  those  circumstances.  In  the  case  of 
Pierson  v.  Dunlop,  the  answer  did  not  contain  those  circum- 
stances. They  were  not  found  in  the  letter,  but  were  en- 
tirely extrinsic.  Nor  can  the  court  perceive  any  reason  for 
distingidshing  between  circumstances  which  appear  in  the 
letter  containing  the  promise,  and  those  which  are  derived 
from  other  sources.  The  great  motive  for  construing  a 
promise  to  accept  as  an  acceptance  is  that  it  gives  credit  to 
the  bill,  and  may  induce  a  third  person  to  take  it.  If  the 
letter  be  not  shown,  its  contents,  whatever  they  may  be,  can 
give  no  credit  to  the  bill ;  and,  if  it  be  shown,  an  absolute 
promise  to  accept  will  give  all  the  credit  to  the  bill  which  a 
full  confidence  that  it  will  be  accepted  can  give  it.  A  con- 
ditional promise  becomes  absolute  when  the  condition  is 
performed. 

In  the  case  of  Mason  v.  Hunt,  Doug.  296,  Lord  Mansfield 
said :  ^^  There  is  no  doubt  but  an  agreement  to  accept  may 
amount  to  an  acceptance ;  and  it  may  be  couched  in  such  words 
as  to  put  a  third  person  in  a  better  condition  than  the  drawee. 
If  one  man,  to  give  credit  to  another,  makes  an  absolute  prom- 
ise to  accept  his  bill,  the  drawee,  or  any  other  person,  may 
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show  such  promise  upon  the  exchange  to  get  .credit ;  and  a 
third  person,  who  should  advance  his  money  upon  it,  would 
have  nothing  to  do  with  the  equitable  circumstances  which 
might  subsist  between  the  drawer  and  acceptor." 

What  is  it  that  ^*  the  drawer,  or  any  other  person,  may 
show  upon  the  exchange?"  It  is  the  promise  to  accept, 
the  naked  promise.  The  motive  of  this  promise  need  not 
and  cannot  be  examined.  The  promise  itself,  when  shown, 
gives  the  credit ;  and  the  merchant  who  makes  it  is  bound 
by  it. 

The  cases  cited  from  Cowper  and  Douglas  are,  it  is  ad- 
mitted, cases  in  which  the  bill  is  not  taken  for  a  pre-existing 
debt,  but  is  purchased  on  the  credit  of  the  promise  to  accept. 
But  in  the  case  of  Pillans  v.  Van  Mierop,  the  credit  was 
given  before  the  promise  was  received  or  the  bill  drawn ;  and 
in  all  cases  the  person  who  receives  such  a  bill  in  payment  of 
a  debt  will  be  prevented  thereby  from  taking  other  means  to 
obtain  the  money  due  to  him.  Any  ingredient  of  fraud 
would,  unquestionably,  affect  the  whole  transaction ;  but  the 
mere  circumstance  that  the  bill  was  taken  for  a  pre-existing 
debt  has  not  been  thought  sufficient  to  do  away  the  effect  of 
a  promise  to  accept. 

In  the  case  of  Johnson  and  another  v.  Collins,  1  East,  98, 
Lord  Kenyon  shows  much  dissatisfaction  with  the  previous 
decisions  on  this  subject;  but  it  is  not  believed  that  the  judg- 
ment given  in  that  case  would,  even  in  England,  change  the 
law  previously  established.  In  the  case  of  Johnson  v.  Col- 
Uns,  the  promise  to  accept  was  in  a  letter  to  the  drawer,  and 
is  not  stated  to  have  been  shown  to  the  indorser.  Conse- 
quently, the  bill  does  not  appear  to  have  been  taken  on  the 
credit  of  that  promise.  It  was  a  mere  naked  promise,  unac- 
companied with  circumstances  which  might  give  credit  to 
the  bill.  The  counsel  contended  that  this  naked  promise 
amounted  to  an  acceptance  ;  but  the  court  determined  other- 
wise.   In  giving  his  opinion,  Le  Blanc,  J.,  lays  down  the 
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rule  in  the  wgrds  used  by  Lord  Mansfield  in  the  case  of  Pier- 
son  t^.  Dunlop ;  and  Lord  Kenyon  said  that  ^'  this  was  carry- 
ing the  doctrine  of  implied  acceptances  to  the  utmost  verge 
of  the  law;  and  he  doubted  whether  it  did  not  even  go 
beyond  it."  In  Clarke  and  others  v.  Cock,  4  East,  57,  the 
judges  again  express  their  dissatisfaction  with  the  law  as  es- 
tablished,  and  their  regret  that  any  other  act  than  a  written 
acceptance  on  the  bill  had  ever  been  deemed  an  acceptance. 
Tet  they  do  not  undertake  to  overrule  the  decisions  which 
they  disapprove.  On  the  contrary,  in  that  case  they  unani- 
mously declared  a  letter  to  the  drawer  promising  to  accept  a 
bill,  which  was  shown  to  the  person  who  held  it  and  took  it 
on  the  credit  of  that  letter,  to  be  a  virtual  acceptance.  It  is 
true,  in  the  case  of  Clark  v.  Cock,  the  bill  was  made  before 
the  promise  was  given,  and  the  judges,  in  their  opinions,  use 
some  expressions  which  indicate  a  distinction  between  bills 
drawn  before  and  after  the  date  of  the  promise ;  but  no  case 
has  been  decided  on  this  distinction ;  and,  in  Pillans  and 
Rose  V.  Van  Mierop  and  Hopkins,  the  letter  was  written  be- 
fore the  bill  was  drawn. 

The  court  can  perceive  no  substantial  reason  for  this  dis* 
tinction.  The  prevailing  inducement  for  considering  a  prom- 
ise to  accept  as  an  acceptance  is  that  credit  is  thereby  given 
to  the  bill.  Now,  this  credit  is  given  as  entirely  by  a  letter 
written  before  the  date  of  the  bill  as  by  one  written  afterwards. 

It  is  of  much  importance  to  merchants  that  this  question 
should  be  at  rest.  Upon  a  review  of  the  cases  which  are  re- 
ported this  court  is  of  opinion,  that  a  letter  written  within  a 
reasonable  time  before  or  after  the  date  of  a  bill  of  exchange, 
describing  it  in  terms  not  to  be  mistaken,  and  promising  to 
accept  it,  is,  if  shown  to  the  person  who  afterwards  takes  the 
bill  on  the  credit  of  the  letter,  a  virtual  acceptance  binding 
the  person  who  makes  the  promise.  This  is  such  a  case. 
There  is,  therefore,  no  error  in  the  judgment  of  the  Circuit 

Court,  and  it  is  afGlrmed  with  costs. 

Judgment  affirmed. 
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William  Konig,  an  Alien,  PlaintifiF  below,  v.  William 
Batabd,  William  Bayard,  Jr.,  Robert  Bayard,  and 
Jacob  Lb  Roy. 

(1  Peters,  250.    Supreme  Court  of  the  United  States,  January,  1828.) 

AceepUmee  supra  protest  6y  stranger.  —  It  is  no  objection  that  a  stranger  has 
interrened  as  acceptor  for  the  honor  of  an  indorser,  or  that  his  acceptance 
has  been  made  at  the  request  and  under  the  gu^^ranty  of  the  drawee.  But  in 
such  case  the  indorser  may  avail  himself  of  all  defences  which  he  could  have 
made  had  the  drawee  accepted  for  his  honor  and  then  sued  upon  such 
acceptance. 

Thb  case  is  stated  in  the  opinion  of  the  court. 

Marshall,  C.  J.  This  suit  was  brought  in  the  Court  of 
the  United  States  for  the  Second  Circuit  and  District  of  New 
York,  on  a  bill  of  exchange,  drawn  by  John  C.  Delprat,  of 
Baltimore,  on  Messrs.  N.  and  J.  and  R.  Van  Staphorst,  of 
Amsterdam,  in  favor  of  Le  Roy,  Bayard,  &  Co.,  of  l^ew  York, 
and  indorsed  by  them.  The  bill  was  regularly  presented, 
and  protested,  after  which  it  was  accepted  and  paid  by  the 
plaintiff  for  the  honor  of  the  defendants.  The  juiy  found  a 
yerdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court, 
on  a  case  stated  by  the  parties.  The  judges  of  the  Circuit 
Court  were  divided  in  opinion  on  the  following  points :  — 

1.  Whether  the  letters  offered  in  evidence  by  the  defend- 
ants, and  objected  to,  ought  to  have  been  admitted. 

2.  Whether  the  plaintiff  had  a  right,  under  the  circum- 
stances, to  accept  and  pay  the  bill  in  question,  under  protest, 
for  the  honor  of  the  defendants,  and  is  entitled  to  recover  the 
amount  with  charges  and  interest. 

The  first  question  is  understood  to  be  waived.  It  is  a 
question  which  was  decided  by  the  court  at  the  trial,  and 
could  not  arise  after  verdict,  unless  a  motion  had  been  made 
for  a  new  trial. 
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The  second  requires  an  examination  of  the  case  stated  by 
counsel.  The  bill  was  transmitted  by  Le  Roy,  Bayard,  & 
Co.  to  Messrs.  Bougemont  and  Behrends,  of  London,  to  have 
it  presented  for  acceptance,  who  enclosed  it  to  the  plaintiff 
in  a  letter,  from  which  the  following  is  an  extract :  ^^  We  beg 
you  to  have  the  enclosed  accepted :  1st  of  fl.  21,500,  60  dajrs, 
on  N.  and  J.  and  R.  Van  Staphorst,  and  hold  the  same  to  the 
disposal  of  2d,  8d,  and  4th.  You  will  oblige  me  by  mention- 
ing the  day  of  acceptance,  and,  in  case  of  refusal,  you  will 
have  the  bill  protested." 

The  plaintiff  gave  immediate  notice  of  the  dishonor  of 
the  bill,  and  of  their  intervention  for  the  honor  of  the 
defendants.. 

Messrs.  N.  and  J.  and  R.  Van  Staphorst  addressed  a  letter 
to  the  defendants,  dated  the  26th  November,  1822,  giving 
notice  that  the  bill  was  dishonored,  the  drawer  having  no 
right  to  draw,  and  that  they  were  advised  by  counsel  not  to 
interpose  in  their  own  names  for  the  honor  of  the  defendants. 
The  letter  adds :  ^^  In  this  predicament,  we  applied  to  our 
friends,  William  Konig  &  Co.,  who  had  the  said  bill  in  hand, 
informed  them  of  the  whole  case,  and  requested  these  gentle- 
men, under  our  guarantee,  to  intervene  on  behalf  of  your 
signature,  with  acceptance  and  payment  of  the  above  bill ; 
which  favor  these  gentlemen  have  not  refused  to  us  ;  so  that^ 
without  our  prejudice,  and  completely  without  yours,  we 
have  duly  protected  your  interest." 

The  defendants  also  gave  in  evidence  a  letter  from  the 
plaintiff,  stating  that  he  had  intervened,  at  the  request  of  N. 
and  J.  and  R.  Van  Staphorst,  and  under  their  guarantee ; 
but  that  they  required  him  to  proceed  against  the  defendants, 
as  preliminary  to  the  performance  of  that  guarantee. 

It  was  admitted  that  the  bill  was  drawn  by  J.  0.  Delprat, 
on  his  own  account,  and  not  on  any  shipment  for  a  debt  due 
from  him  to  the  defendants  for  advances  previously  made  to 
him ;  and  that  he  had  given  to  the  defendants  an  order  on 
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N.  and  J.  and  B.  Van  Staphorst  for  all  balances  due  from 
them  to  him. 

It  is  not  alleged  that  the  drawees  had  any  funds  of  the 
drawer  in  their  hands. 

The  plaintiff  in  this  case  must  be  considered  as  the  agent 
of  N.  and  J.  and  R.  Van  Staphorst,  and  as  having  paid  the 
bill  at  their  instance.  All  parties  concur  in  stating  this  fact. 
The  Van  Staphorsts  adopted  this  circuitous  course,  instead 
of  interposing  directly  in  their  own  names,  under  the  advice 
of  counsel.  They,  however,  immediately  stated  the  transac- 
tion in  its  genuine  colors  to  the  defendants.  It  is  impossible 
to  doubt  that  a  person  may  thus  intervene,  through  an  agent, 
if  it  be  his  will  to  do  so.  The  suspicion  which  might  be  ex- 
cited by  proceeding,  unnecessarily,  in  this  circuitous  manner, 
cannot  affect  a  transaction  which  was  immediately  communi- 
cated)  with  all  its  circumstances,  to  the  persons  in  whose  be- 
half the  intervention  had  been  made ;  unless  those  persons 
were  exposed  to  some  inconvenience  to  which  they  would 
not  have  been  exposed  had  the  interposition  been  direct. 
This  is  not  the  case  in  the  present  instance,  since  it  cannot 
be  doubted  that  the  defendants  might  have  availed  them- 
selves of  eveiy  defence  in  this  'action  of  which  they  could 
have  availed  themselves  had  N.  and  J.  and  R.  Van  Staphorst 
been  plaintifib.  The  case  shows  plainly  that  the  bill  was  not 
drawn  on  funds,  and  that  the  drawees  were  not  bound  to 
accept  or  pay  it.  No  reason,  therefore,  can  be  assigned  why 
the  person  who  has  made  himself  the  holder  of  the  bill,  by 
accepting  and  paying  it  under  protest,  should  not  recover  its 
amount  from  the  drawer  and  indorsers. 

This  cause  came  on  to  be  heard,  on  a  certificate  of  division 
of  opinion  of  the  judges  of  the  Circuit  Court  of  the  United 
States,  for  the  Southern  District  of  New  York,  and  on  the 
points  on  which  the  said  judges  were  divided  in  opinion,  and 
was  aigued  by  counsel,  on  consideration  whereof,  this  court 
is  of  opinion  that  the  plaintiff  had  a  right,  under  the  circum- 
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stances,  to  accept  and  pay  the  bill  in  question,  under  protest, 
for  the  honor  of  the  defen^lants,  and  is  entitled  to  recover  the 
amount,  with  charges  and  interest ;  which  is  ordered  to  be 
certified  to  the  said  Circuit  Court. 

S 1.  Promiu  as  Maker,  —  It  is  fmma-  title  Indoraement,  the  second  note,  §  3, 

terial  upon  what  part  of  the  paper  a  on  Parol  Evidence, 

party  places  his  name,  if  his  purpose  But,  while  this  is  true,  eyidenoe  is 

in  placing  it  upon  the  paper  is  the  ex-  admissihle  to  show  the  time  when  the 

ecution  of  the  contract.    Bodocanachi  indorsement  was  executed ;  and  if  it  he 

V.  Buttrick,  125  BCass.  184 ;  National  shown  that  this  wai  prior  to  the  nego- 

Bank  v.  Lougee,  108  Mass.  371 ;  Essex  tiation  of  the  instrument  hy  the  payee, 

Co.  V.  Edmands,  12  Gray,  273 ;  Wright  and  was  a  binding  contract  with  the 

V.  Morse,  9  Gray,    887 ;   Lincoln  9.  payee,  and  not  merely  for  his  accom- 

Hincey,  61  Ul.  436 ;  Quin  v.  Sterne,  26  modation,  the  party  so  signing  is  not, 

Ga.  228 ;  and  cases  cited  infira.  in  the  absence  of  statute,  to  be  treated 

Hence  a  person  may  be  a  joint  as  an  indorser,  entitled  to  require  de- 
maker  of  a  note  with  another,  though  mand  of  payment  of  the  maker  and 
his  signature  be  placed  upon  the  back  notice  of  dishonor.  See  the  cases  above 
of  the  instrument.  See,  for  example,  dted ;  also  Greenough  v.  Smead,  3 
among  the  many  cases  to  this  efEect,  Ohio  St.  416 ;  Sejrmour  v.  Mickey,  16 
Union  Bank  17.  Willis,  ante,  p.  24;  Way  Ohio  St.  516;  Bey  v.  Simpson,  22 
V.  Butterworth,  106  Mass.  609;  Allen  o.  jlow.  841;  Sylvester  v.  Downer,  20 
Brown,  124  Mass.  77 ;  Phillips  v.  Cox,  Vt.  856.  Contra,  Hall  v.  Newcomb, 
61  Ind.  846 ;  Herbage  v.  McEntee,  40  7  Hill,  416 ;  and  cases  cited  infra.  If 
Mich.  887 ;  Wetherwax  v.  Paine,  2  the  signature,  being  thus  substantially 
Mich.  566 ;  Semple  p.  Turner,  65  Mo.  prior  to  the  payee's  indorsement  or 
696 ;  Childs  v.  Wyman,  44  Maine,  negotiation  of  the  note,  was  made  at 
488 ;  Martin  v.  Boyd,  11  N.  H.  886 ;  the  same  time  with  the  execution  of 
Carpenter  v.  Oaks,  10  Rich.  Law,  17 ;  the  note,  the  party,  according  to  the 
Gilpm  V,  Marley,  4  ^oust.  284;  Baker  more  general  rule,  becomes  a  surety 
V.  Robinson,  68  N.  C.  191 ;  Ives  v.  for,  and  hence  jointly  liable  with,  the 
Bosley,  86  Md.  262 ;  Houghton  v.  Ely,  maker.  In  other  words,  he  is  a  maker 
26  Wis.  181 ;  Perkins  v.  Barstow,  6  of  the  note.  If  he  signed  subsequently 
B.  I.  506.  But  to  hold  one  as  maker  to  the  execution  of  the  note,  and  still 
when  his  signature  is  out  of  the  usual  before  negotiation  by  the  payee,  he 
place,  the  fact  being  unexplained  by  becomes  a  guarantor  if  liable  at  all. 
the  paper  itself,  there  must  be  evidence  Ives  o.  McHard,  2  Bradw.  (111.)  176; 
sufficient  to  show  the  intention  as  mat-  Benthall  v,  Judkins,  18  Met.  265 ;  Irish 
ter  of  fiEU!t,  or  sufficient  to  fix  the  inten-  v.  Cutter,  81  Maine,  686.  He  will  not  be 
tion  as  matter  of  law.  Evidence  would  liable  at  all  |in  such  a  case,  except  to 
not  indeed  be  admissible  to  show  in  an  indorsee  for  value  without  notice,  if 
terms  that  one  who  appears  to  be  an  there  was  no  new  consideration  for  his 
indorser  intended  to  bind  himself  as  promise.  Ives  v.  McHard,  $upra ;  and 
maker.  The  contract  of  an  indorser  is  many  other  cases, 
in  legal  intendment  a  written  contract,  This  is  the  more  widely  prevailing 
and  its  terms  cannot,  generally  speak-  rule.  But  there  is  no  little  want  of 
ing,  be  affected  by  parol  evidence.   See  harmony  among  the  authorities  upon 
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this  point    In  New  York,  it  Ib  held  pejee ;  if  not,  the  par^  is  treated  as 

that  one  who  writes  his  name  npon  the  an  indorser.    Greenongh  v.  Smead,  8 

back  of  commercial  paper,  though  at  Ohio  St.  416 ;  Sejmonr  v,  Leyman,  10 

the  time  of  the  ezecation  of  the  same,  Ohio  St.  288.    And  this  appears  dow 

and  for  the  ftirther  security  of   the  to  be  the  rule  in  Massachusetts,  apart 

payee,  is  to  be  treated  as  an  indorser  from  statute.    Thus,  where  one  or  more 

(as  to  the  matter  of  notice  of  dishonor),  indorse  at  the  same  time  substantially 

and  cannot  be  sued  as  a  maker.  Coulter  with  the  execution  of  the  paper,  merely 

V.  Richmond,  69  N.  Y,  479;  Hall  v.  for  the  accommodation  of  the  payee,  to 

Newoomb,  7  Hill,  416 ;   Spies  v.  Gil-  enable  him  to  discount  the  same,  and 

more,  1  Comst.  821 ;  Ellis  v.  Brown,  6  not  to  contract  with  him  for  ralue,  the 

Barb.  282 ;  Waterbuiy  v.  Sinclair,  26  parties  so  signing  are  indorsers  in  the 

Barb.  466 ;  Phelps  v.  Vischer,  60  N.  Y.  proper  sense,  and  not  otherwise  liable. 

69.    So  in  Tennessee,  Clouston  v.  Bar-  See  the  leading  case  of  Bigelow  v. 

Mere,  4  Sneed,  886.     In  Iowa  also,  Colton,  pott,  and  the  note  thereto,  §  8, 

Fear  9.  Dunlap,  1  Greene,  881.    And  on  Parol  ETidence,  title  Indorsement ; 

in  Pennsylrania,  Mississippi,  and  In-  Clapp  v.  Rice,  18  Gray,  408. 

diana,  in  the  absence  of  CTidence  of  By  some  courts  the  party  thus  giying 

intention,   Eilbert   v.   Finkbeiner,  68  liis  name  to  the  note  is  held  a  guaran- 

Penn.  St.  243 ;  Jennings  v.  Thomas,  tor.    Camden  v,  McKoy,  8  Scam.  487 ; 

18  Smedes  &  M.  617 ;  Wells  v.  Jack-  Boynton  v.  Pierce,  79  IlL  146;  StoweU 

son,  6  Black!  40  ;Nurre  p.  Chittenden,  v.  Raymond,    88  111.  120;   Fuller  v. 

66  Ind.  462.    By  statute  in  Massachu-  Scott,  8  Kans.  26 ;  Ford  v.  Henderson, 

setts,  such  a  party  is  now  entitled  to  84  Cal.  678 ;  Holbrook   v.  Camp,  88 

notice  of  dishonw.    St.  1874,  c.  404.  Conn.  28.    But  as  a  guarantor  stands 

By  other  courts,  the  rule  of  the  prin-  much  in  the  situation  of  a  surety,  being 

dpal  case  is  iq»plied  with  the  qualifl-  at  most  entitled  to  dishonor  only  when 

cation  that  CTidenceof  the  facts  and  the  failure  to  give  it  would  prejudice 

circumstances  at  the  time  of  the  trans-  him,  this  class  of  cases  will  not  be 

action  may  be  produced  to  show  the  found  to  differ  rery  greatly  from  that 

real  intention  of  the  parties ;  the  rule  represented  by  the  principal  case.   See, 

of  liability  as  maker  governing  in  the  however,  Hoibrook   p.  Camp,  supra ; 

absence  of  such  evidence.    Sylvester  Crooks  v.  Tully,  60  Cal.  264. 

V.  Downer,  20  Vt.  866 ;  Rey  v.  Simp-  It  w^ll  thus  be  seen  that  the  rule  in 

son,  22  ilow.  841 ;  Good  v.  Martin,  96  the  principal  case,  holding  the  party 

U.  S.  90;  Cook  v.  Southwick,  9  Texas,  liable  as  joint  maker  when  signing  at 

616;  Carr  v.  Rowland,  14  Texas,  276.  substantially  the  same  time  with  the 

See  also  Watson  v.  Hurt,  6  Gratt  683 ;  maker,  is  the  more  widely  prevailing 

Clark   V.   Merriam,    26   Conn.   676 ;  rule,  either  as  fixing  an  absolute  or  a 

Schollenberger  o.  Neh^  28  Penn.  St.  prima  fade  liability ;  and  that  the  rule 

189;  Schneider  v.  Schiffman,  20  Mo.  entitling  the  party  to  the  righU  of  an 

671.  indorser  has  not  found  general  favor. 

In  Ohio,  Union  Bank  v.  Willis  has  By  the  weight  of  authority,  the  party 

been  criticised,  and  the  rule  of  liability  promises,  prima  facie,  as  maker  or  as 

as  maker  where  the  signature  in  ques-  guarantor. 

tion  was  written   contemporaneously  When  a  promissory  note  begins  "  I 

with  the  execution  of  the  paper,  is  ap-  promise  to  pay,"  and  is  then  signed  by 

plied,  provided  the  signature  was  writ-  more  than  one  person,  it  is  the  joint 

ten  for  the    f^irther  security   of  the  and  several  note  of  the  parties,  in  the 
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absence  of  ukj  thiaf  indicating  the  con*  Briggi,  79  Hi.  498.    Hence,  afirtieri,  a 

trarj  in  the  body  (tf  the  note  or  in  con>  note  executed  by  indiTidualB  detcrib- 

nection  with  the  tignataret.    Monton  iog  theBiflelv«e  as  trostees  of  a  society, 

V.  Drakeley,  40  Conn.'  662 ;  Wallace  v.  which  shows  a  personal  undertaking, 

Jewell,  21  Ohio  St.  168.    It  is  laid  down  and  in  which  there  is  no  attempt  by 

in  the  first  of  these  cases  that  a  party  apt  words  to  bind  the  society,  is  the 

cannot,  after  the  execution  and  delir-  personal  note  of  the  signers.     Bur- 

ery  of  a  note,  except  in  pursuance  of  linganieo.  Brewster,  79111.  615.    And 

an  arrangement  made  before  such  acts,  the  same  is  true,  though  to  the  signa- 

beoome  a  joint  promisor  and  maker,  tures  the  words  be  added,  **  trustees  of 

See  Ires  v.  McHacd,  2  Bradw.  (Bl.)  176.  the  "  particular  organization.    Hayes 

Unless  the  signer  of  a  promissory  v.  Katthews,  68  Ind.  412 ;    Hays  v. 

note  or  of  a  bill  of  exchange,  or  an  in-  Crutcher,  64  Ind.  260.    Nor  will  the 

dorser  of  either,    use   words  which,  subsequent    erasure   of   such    words, 

fiurly  interpreted,    indicate  that  the  without  consent  of  the  signers,  alter  the 

promise  is  not  his  promise,  but  the  case,  unless  it  was  done  fraudulently, 

promise  of  another,  be  will  be  person-  Hayes  v.  Matthews,  $upra. 
ally  bound;  and  adding  to  his  name         The  question,   indeed,    whether  a 

words  which  describe  him  as  the  treas-  party  to  a  bill  or  note  has  executed 

urer  or  other  officer  of  a  company,  the  same  in  his  indiTidual  or  in  an  offi- 

corporation,  or  association,  is  not  suffi-  cial  capacity  must  be  determined  by  the 

dent  to  relieve  him  from  such  respon-  intent  as  gathered  from  the  whole  in- 

sibility.    Mellen  v.  Moore,  68  Maine,  strument,  howerer  inartificially  drawn, 

890 ;   Sturdivant  v.  Hull,    69   Maine,  or  howerer  informally  the  intent  may 

172.    And  parol  eridence  is  not  ad-  be  expressed.    Klostennan  v.  Loos,  68 

missible  to  change  the  party's  liability.  Mo.  290. 

lb. ;   Bartlett  v,  Hawley,  120    Mass.         If  a  person  describe  himself  in  the 

92 ;  Tucker  Manuf  Co.  v.  Fairbanks,  body  of  a  liote  or  bill  as  trustee,  and 

98  Mass.  101.    Hence  an  indorsement  then  -sign  his  name,  adding  the  word 

in  the  form  **  A  B.,  Treasurer,"  binds  "  trustee,"  he  is  not  personally  liable 

A.  B.  personally.    Towne  v.  Rice,  122  thereon.    Blanchard  v,  KauU,  44  Cal. 

Mass.  67  ;  Bartlett  v.  Hawley,  mtpra.  440 ;    Jones   r.  Clark,  42    Cal.  180. 

The  fact  that  a  note  begins  **  we  And  this  has  been  said  to  be  equally 

promise  to  pay/'  and  is  signe4  by  A.  true  where  parties  thus  describe  and 

B.,  treasurer  of  a  corporation  named,  sign  themselves  as  trustees  of  a  cor- 

does  not  make  the  note  other  than  the'  poration  which  does  not  exist.    Blan- 

note  of  A.  B.     Mellen  v.  Moore,  68  chard  v.  Kaull,  supra. 
Maine,  890.  Where  the  name  of  a  principal  is 

The  words  **  we  promise  "  are  per-  given  as  the  heading  to  a  bill  of  ex- 
fectly  consistent  with  the  signature  of  change,  and  the  signer  is  described  as 
a  single  person.  Whitmore  v.  Nicker-  an  agent  in  the  margin,  the  bill  being 
son,  126  Mass.  496 ;  Rice  v.  Gove,  22  drawn  upon  the  principal  for  the  pay- 
Pick.  168 ;  Holmes  v.  Sinclair,  19  IlL  71.  ment  of  an  obligation  made  by  the  prin- 

When  the  names  of  both  principal  cipal,  the  draft  will  be  regarded  as  the 

and  agent  appear  in  the  body  of  a  draft  of  the  principal,  though  signed  by 

note,  it  will  be  the  contract  of  him  who  the  agent  simply  with  his  own  name, 

signs  tlie  paper,  unless  (if  it- be  signed  Chipman  v.  Foster,  119  Mass.  189.  See 

by  the  agent)  there  be  apt  words  to  Carpenter  v.  Famsworth,  106  A(ass. 

show  another  intention.     Powers  o.  601.    And  if  the  name  of  the  principal 
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is  giTen  In  the  body  of  the  note  as  the  poration  is  added  to  the  personal  sig* 

promisor,  the  fact  that  it  is  signed  "  A.  natures  of  Uie  directors  of  the  oom- 

B.,  agent»"  does  not  make  it  the  per-  pany  to  a  promissory  note,  does  not 

sonal  note  of  A.  B.    Whitney  v.  Stow,  make  the  note  the  contract  of  the  oor- 

111  Mass.  868.    As  to  an  indorsement  poration,  or  exempt  the  directors  from 

of  this  kmd,  see  Honghton  v.  Vint  Na-  personal  liability.    Dutton  v.  Marsh, 

tional  Bank,  26  Wis.  668.  Law  Rep.  6  Q.  B.  861. 

A  note  signed  "  A.  B.,  Treas.  for  St.  The  effect  of  the  English  authorities 

Paul's  Parish,"  is  the  note  of  the  par-  is  this,  that  where  parties  in  making  a 

ish.    Sheridan  v.  Carpenter.  61  Maine,  promissory  note  or   accepting  a  bill 

88;  Morell  v.  Codding,  4  Allen,  408.  describe  themselves  as  directoss,  trusr 

But  if  such  words  occur  only  in  the  tees,  or  agents,  but  do  not  state  on  the 

body  of  the  note,  the  signer  is  person-  ftoe  of  the  instrument  that  it  is  on 

aUy  liable.    lb.  account  or  on  behalf  of  those  whom 

It  is  said  that  no  case  can  be  found  they  might  otherwise  be  considered  as 

in  which  a  promise  "  as  agent "  or  *'  as  representing,  —  if  they  merely  describe 

trustee,"  accompanied  with  an  express  themselves  as  directors  or  the  like,  but 

disclaimer  of  personal  liability  in  the  do  not  state  that  they  are  acting  on 

histrament,  would  fail  to  exempt  the  behalf  of  another, — they  are  individ- 

signer.  Shoe  &  Leather  Bank  v.  Dlx,  ually  liable.    But,  on  the  other  hand, 

128  Mass.  148 ;  except  perhaps  where  if  they  state  that  they  are  signing  the 

the  agent  is  acting  for  an  undisclosed  note  or  the  acceptance  on  account  or 

principal    lb. ;   Winsor  v.  Griggs,  6  on  behalf  of  some  company  or  per- 

Cusb.  210,  Wilde,  J.,  quoting  Story,  son  whom  they  represent,  then  they 

Agency,  {§  266, 267.    In  explanation  of  are  not  personally  bound.    Dutton  v. 

this  exception,  it  is  said  by  the  author  Marsh,  Law  Rep.  6  Q.  B.  861,  Cock* 

just  cited  that,  until  the  disclosure  of  bum,  C.  J. ;  Lindus  v.  Melrose,  8  Hurl, 

the  principal,  it  is  impossible  to  sup-  &  N.  177. 

pose  that  the  other  contracting  party  If  a  party  signs  the  name  of  anotiier 

is  willing  to  enter  into  a  contract  ex-  as  maker  of  a  promissory  note,  who 

onerating  the  agent,  and  trusting  to  an  has  not  authorized  him  to  do  so,  and 

unknown  principal  who  may  be  in  sol-  who  therefore  is  not  bound  by  the 

Tent  or  incapable  of  binding  himself.  signature,  the  signer  is  not  liable  upon 

The  court  of  Maryland  hold  that,  the  note  (since  that  is  not  in  terms  his 
where  by  the  terms  of  a  note  it  is  not  contract),  even  if  he  signs  his  own 
dear  whether  persons  executing  the  name  also,  as  that  of  the  agent  affix- 
same  did  so  as  agents  or  indiyidnally,  hig  the  other  signature,  and  the  party 
evidence  of  the  intention  may  be  given,  whose  name  he  assumes  to  sign  to  the 
Haile  v.  Peirce,  82  Md.  827.  note  is  incapable  of  making  such  a 

It  is  also  laid  down  in  the  same  case,  contract    His  only  liability  is  in  an 

in  general  terms,  that  parol  evidence  action  for  &lsely  representing  himself 

of  intention  is  admissible  if  it  can  be  to  be  authorixed  to  sign  the  name  of 

shown  that  the  payee  knew  that  the  the  othe^  person.    Bartlett  v.  Tucker, 

defendants  signed  in  the  capacity  of  104  Mass.  886,  Gray,  J. ;  Jefts  o.  York, 

agents.     But  this  may  be   doubted.  4Cu8h.  871;Lottgi;.  Colbnm,  11  Mass. 

The  evidence  would  of  course  be  ad-  97.     The   action  may,  according  to 

oussible  if  the  payee  was  the  principal,  good  authority   (notwithstanding  the 

but  hardly  where  he  is  not  statement  of  the  learned  Judge  in  Bar^ 

The  mere  fiict  that  the  seal  of  a  cor*  lett  o.  Tucker  that  it  must  be  in  tort) 
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be  in  contract  for  breach  of  an  im-  this  subject  is  presented  at  length  in 
plied  warranty  of  authority.  Collin  §  1.  If  the  bill  be  accepted  for  Talue 
V.  Wright,  7  El.  ft  B.  801 ;  Simons  v.  •  as  between  the  drawer  and  the  drawee, 
Patchett,  ib.  568 ;  Dickson  v.  Renter's  the  latter  (now  become  acceptor)  is 
Tel.  Co.,  Law  Bep.  8  C.  P.  1,  affirming  the  party  ultimately  bound ;  and  pay- 
Law  Rep.  2  C.  P.  Div.  62.  ment  by  him,  like  payment  by  the 

So  far  as  an  action  upon  the  note  is  maker  of  a  note  executed  for  value, 

concerned,  however,  it  is  well  settled  extinguishes  the  paper  for  all  purposes 

that  the  person  who  takes  a  negotiable  of  suit.    The  liability  of  the  acceptor, 

promissory  note  contracts   only  with  however,  like  that  of  the  maker  of  a 

those  whose  names  appear  upon  the  note,  does  not  depend  upon  the  ques- 

paper  as  parties.    Bartlett  v.  Tucker,  tion  whether  his  promise  is  made  for 

Mupra;  Bank  of  British  North  Am.  v.  value  (that  is,  upon  a  consideration). 

Hooper,  6  Gray,  667 ;  Tucker  Manuf.  except  when  the  paper  is  in  the  hands 

Co.  v.  Fairbanks,  98  Mass.  101,  104 ;  of  the  drawer,  or  of  one  for  whose 
Brown  v.  Parker,  7  Allen,  887;  Wil-*  accommodation  he  has  accepted.    Such 

liams  v.  Bobbins,  16  Gray,  77.  a  person  could  not  compel  him  to  pay, 

This  rule  of  course  does  not  prevent  by  reason  of  the  want  of   considera- 

an  action  upon  the  note  against  one  tion;  but  he  would  be  liable  to  all 

who  signs  his  iifitials  only,  or  signs  in  others  who  had  taken  the  paper  for 

cipher,  if  he  intended  thereby  to  bind  value  in  the  due  course  of  trade, 

himself.     Bartlett  v.  Tucker,   supra;  Acceptance  may  be  effected  in  a 

Merchants'  Bank  v.  Spicer,  6  Wend,  variety  of  ways.    (Considering  first  the 

448;  Fuller  v.  Hooper,  3  Gray,  884;  manner  of  effecting  acceptance  by  a 

Williamson  v.  Johnson,  2  Dowl.  &  B.  writing  upon  the   bill,  acceptance  is 

281 ;  B.  c.  1  Barn.  &  C.  146.  commonly  made  by  the  drawee  writing 

A  promissory  note,  given  by  an  ez-  his  signature  across  the  face  of  the 
ecutor,  is  his  personal  contract,  and  bill.  This,  as  was  decided  in  the  prin- 
will  not  support  an  action  against  him  cipal  case.  Spear  v.  Pratt,  is  a  binding 
in  his  official  capacity,  although  words  acceptance  even  under  a  statute  re- 
descriptive  of  his  representative  char-  quiring  acceptance  to  be  made  in  writ- 
acter  are  added  to  his  signature,  ing,  signed  by  the  party  to  be  charged. 
Christian  v.  Morris,  60  Ala.  585.  See  Byles,  Bills,  192,  198,  18th  Eng. 

§  2.    Promise   as   Acceptor,  —  The  ed.    It  will   be  seen  that  the  law  in 

drawee  of  a  bill  by  the  act  of  accept-  England  is  now  the  same  as  that  de- 

ance  binds  himself  to  pay  it  much  as  dared  in  the  principal  case ;  the  case 

the  maker  of  a  note  is  bound  by  his  of  Hindhaugh  v.  BUkey,  Law  Bep.  8 

signature.    Supposing  the  acceptance  C.  P.  Div.  186,  to  the  contrary  having 

to  have  been  made  without  condition,  given  rise  to  the  statute  of  41  Vict  c. 

the  contract  of  the  acceptor  is  abso-  18,  declaring  a  mere  signature  by  the 

lute,  like  that  of  the  maker  of  a  note,  drawee  sufficient.    Such   a  signature. 

The  acceptor  of  a  bill  and  the  maker  indeed,  is  deemed  by  some  of  our  courts 

of  a  note  are  corresponding  parties,  a  good  acceptance,  though  it  be  ac- 

The  holder  can  bring  suit  against  the  companied  with  a  statement  of  money 

acceptor  any  time  after  maturity  of  paid  upon  the  bill.    Thus,  the  signa- 

the  bill  wi^out  a  previous  demand ;  ture  of  the  drawee  of  a  bill  under  the 

and  this  too  though  the  bill  be  made  words,  "  Paid  on  this  order  forty  dol- 

payable  on  its  face  at  a  particular  place.  lars,"has  been  held  an  acceptance  as 

Wallace  v.  M'Connell,  post,  p.  65,  where  to  the  whole  amount  of  the  bill ;  the 
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words  quoted  indicating  the  party's  against  a  subsequent  party  who  had 
acknowledgment  of  a  promise  to  pay  no  notice  of  the  facts  wlien  he  took  the 
the   bill.     Peterson   v.  Hubbard,  28  bill :  such  a  case  would  hare  to  stand 
Mich.  197.    See,   howerer,  Bassett  v.  upon  the  writing,  unless  indeed  such 
Haines,  9  Cal.  261 ;  Cook  v.  Baldwin,  holder  could  produce  evidence  tending 
120  Mass.  817.  to  show  that  the  drawee  had  in  fact 
In  the  absence   of  statutory  pro-  intended  an  acceptance.    In  the  ab- 
Tision    to    the   contrary,   any   words  sence  of  such  evidence,  it  would  seem 
written  upon  the  bill  from  which  an  improper   to    construe   doubtM   Ian- 
intention  to  accept  may  reasonably  be  guage  into  an  acceptance,  when  the 
inferred  wiU  amount  to  an  acceptance,  very  fact  of  its  uncertainty  of  import 
Such  b  held  true  of  such  words  as  must  have  prevented  the  holder,  as  a 
"accepted,"  "  presented,"  "  seen,"  the  man  of  common  prudence,  from  acting 
day  of  the  month,  or  a  direction  to  a  upon  it  when  he  took  the  bill.    He 
third  person  to  pay  the  amount.  Byles,  must  have  taken  tlie  paper  upon  the 
Bills,  193,  18th  £ng.    ed..    See  Har-  credit  of  the  other  parties.    See  upon 
per  V.  West,  1  Cranch,  C.  C.  192;  this  subject  Cook  v.  Baldwin,  120  Mass. 
Brannin  v.  Henderson,  12  B.  Mon.  61 ;  687,  in  which  part  payment  was  held 
Peterson  v.  Hubbard,  28  Mich.  197.  insufficient  to  bind  the  drawer  as  ac- 
The  same  is  true  of  the  words  "  hon-  ceptor  in  respect  of  the  balance.    Bas- 
ored/'    Anonymous,   Comb.   401,   "I  sett  v.  Haines,  9  Cal.  261. 
will  pay  the  bill,"  Ward  v,  Allen,  2  The  position  of  the  signature  of  the 
Met.  68.  drawee  appears  to  be  wholly  imma- 
It  is  worthy  of  reflection,  however,  terial.    Thus,  it  is  held  that  when  a 
if  some  of  the  decisions  have  not  gone  bill  of  exchange  exhibits  the  signature 
to  the  verge  of  the  law  upon  this  mat-  of  one   to  whom  it  is  not   directed 
ter  of  the  interpretation  of  words  writ-  across  its  face,  and  another  name  in 
ten  OD  the  bill  by  the  drawee ;  as  in  the  lower  left-hand  comer  where  that 
the  case  of  Peterson  v,  Hubbard,  su-  of  the  drawee  is  usually  placed,  the 
pra.    Evidence  could  doubtless  be  in-  latter  will  be  deemed  the  drawee,  and 
troduced  against  the  drawee  to  show  the  former  will  be  considered  the  in- 
ihat  he  understood  and  meant  his  act  dorser,  guarantor,  or  acceptor,  supra 
to  ligniiy  an  acceptance ;  and  as  be-  protest,    according  to    the  evidence. 
tween   him  and  the  payee  it  would  Walton  v,  Williams,  44  Ala.  347. 
seem  thsit,  if  the  words  did  not  clearly  The  drawee's  signature,  as  acceptor 
import  am  acceptance,  evidence  drawn  may  also  be  written  above  or  below 
from  the  ret  getta  at  the  time  of  the  that  of  the  drawer.    Thomson,  Bills, 
writing  would  be  equally  admissible  iu  220,  referring  to  an  unreported  case 
&vor  of  the  drawee,  to  show  that  an  ( Dairy mple  v,  Bryson,  1810)  as  to  asig- 
acceptance  was  not  intended,  or  that  a  nature   written   above    that    of   the 
limited  acceptance  only  was  intended,  drawer,  and  to  Chitty,  Bills,  199,  and 
A  secret  nnderstanding  of  the  drawee  Gray  v,  Blilner,  8  Moore,  90,  as  to  a 
himself  could  not  be  shown  in  his  fa-  signature  below.    The  same  writer,  in 
Tor;  but  a  oomnion  understanding  of  the  same  connection,  says  that  accept- 
tbe  parties  (the    writing    not   being  ance  may  be  indorsed. . 
dear),  whether  evidenced  by  express  This  latter  statement  leads  to  the 
words,  or  by  acts,  would  always  be  suggestion  that  just  as  a  person  who 
provable.     Sach   evidence,  however,  has  not  been  a  party  to  a  note  may, 
could  not  be  introduced  by  the  drawee  by  signing  his  name  upon  the  back  of 
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the  instrnment  at  the  time  of  its  eze-  4  Peters,  111 ;  Adams  v.  Jones,  12 
oution,  bind  liimself  as  a  joint  maker  Peters,  207 ;  McEvers  v.  Mason,  10 
(anie  p.  44),  so  one  who  should  simi-  Johns.  207 ;  Exchange  Bank  v.  Rice, 
larly  write  his  name  upon  the  back  of  98  Mass.  288 ;  Central  Bank  o.  Rich- 
a  bill  at  tlie  time  of  acceptance  by  the  ards,  109  Mass.  418.  It  matters  not 
drawee,  and  for  the  further  security  of  that  the  consideration  for  the  promise 
the  holder,  might  doubtless  be  treated  has  subsequently  failed.  Central  Bank 
as  a  surety  to  the  acceptor,  and  hence  v,  Richards,  supra, 
liable  with  him  as  an  absolute  promisor  In  Townsley  o.  Sumrall,  ra/yra,  the 
to  pay.  It  may  reasonably  be  pre-  court  held  that  if  the  drawee  has  no 
sumed  that  this  was  the  case  referred  ftmds  in  his  hands,  and  the  fact  is 
to  by  Mr.  Thomson.  However,  it  known  to  the  party  taking  the  bill,  and 
has  been  held  that  there  cannot  be  yet  the  inducement  to  take  the  bill  is 
several  acceptances  of  a  bill  drawn  the  promise  of  the  drawee  to  accept  it, 
upon  one  person,  and  that  the  signa-  it  constitutes  a  valid  contract  between 
ture  of  one  not  a  drawee  or  otherwise  a  the  parties,  if  there  is  a  purchase  of 
party  to  the  bill,  but  who  has  signed  the  bill  on  the  credit  of  such  promise, 
with  the  drawee,  should  be  declared  In  McEvers  v.  Mason,  10  Johns.  207, 
upon  as  a  collateral  undertaking,  decided  in  1818,  three  years  prior  to 
Jackson  v.  Hudson,  2  Campb.  447.  the  decision  in  Coolidge  o.  Payson,  the 
That  is,  the  party  is  a  guarantor.  But,  court  drew  the  same  distinction  be- 
upon  the  analogy  of  the  similar  act  in  tween  the  rights  of  one  who  has  taken 
the  case  of  a  promissoiy  note,  it  may  a  bill  on  the  faith  of  a  promise  to  ac- 
he doubted  if  that  rule  would  be  cept,  and  one  who  has  not  so  taken  it ; 
accepted  in  this  country,  except  by  and  it  was  held  that,  as  the  indorsee 
those  courts  which  deny  the  rule  of  had  taken  the  bill  in  entire  ignorance 
joint  makers.    Ani€,  p.  44.  of  any  such  promise,  he  could  not  re- 

An  acceptance  may  be  given  after  cover  from  the  defendants  as  implied 
the  maturity  of  the  bill,  and  then  in  the  acceptors.  To  the  same  effect,  Ex- 
absence  of  written  stipulation  the  bill  change  Bank  v.  Rice,  98  Mass.  288  ; 
becomes  payable  on  demand.  Byles,  a.  o.  107  Mass.  87. 
Bills,  192,  18th  Eng.  ed.  It  may  And  a  promise  to  accept  made  to  a 
also  be  accepted  after  a  previous  re-  partiadar  person  is  held  to  be  a  mere 
f usal  to  accept.  lb. ;  Wynne  v,  Raikes,  chose  in  action,  and  is  not  negotiable. 
6  East,  614.  No  one  but  him  to  whom  it  was  made 

Acceptance  by  a  partner,  in  his  own  can  sue  upon  it.     Exchange  v.  Rice, 

name,  of  a  bill  properly  drawn   upon  107  Mass.  87,  supra.    See  also  Worces- 

the  firm  binds  the  firm.    Tolman  v.  ter  Bank  t^.  Wells,  8  Met.  107 ;  Luff  v. 

Hanrahan,  44  Wis.  188.  Pope,  5  Hill,  418 ;  s.  o.  7  Hill,  677. 

The  doctrine  of  the  principal  case.  But  if  the  person  to  whom  the  promise 

Coolidge    V,  Payson,  that   a  written  is  made  is  the  agent  of  the  plaintiff*,  or 

promise    to    accept    an    existing    or  perhaps  if  the  plaintiff,  being  drawer  of 

a  non-existing  bill,  described  in  terms  the  bill,  has  drawn  it  upon  the  account 

not  to  be  mistaken,  is   a   good   ac-  and  by  the  direction  of  him  to  whom 

oeptance  in   favor   of  any    one  who  the  promise  to  accept  was  made,  the 

has    duly   acquired    the  bill    in    re-  plaintiff  can  avail  himself  of  the  prom- 

liance  upon  the  promise  to  accept,  is  ise  and  recover  against  the  promisor 

well  settled.  Schimmelpennich  v.  Bay-  as  acceptor.    Grant  v.  Hunt,  1  C.  B. 

ard,  1  Peters,  264 ;  Boyce  v.  Edwards,  44;  8.  c.  14  Law  J.  C.  P.  106. 
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It  is  clear  that,  if  the  drawee  make  a  ite  was  also  made  to  a  consignor,  B., 
promise  to  accept  solely  to  the  drawer,  of  the  drawee,  —  the  consignor  not  be- 
and  not  to  the  drawer  as  agent  to  carry  ing  the  drawer,  —  but  with  the  erident 
the  same  to  the  holder  and  plaintiff,  understanding  that  the  agreement  to 
the  drawee  is  not  liable  to  the  latter  accept  was  in  the  interest  of  the  plain- 
as  acceptor ;  and  this  is  true,  though,  tiff,  who  was  the  drawer  of  the  bill  and 
as  to  the  drawer,  the  drawee  was  bound  creditor  of  the  party  who  had  obtained 
at  all  events  to  accept  In  this  latter  the  promise.  This  promise,  indeed, 
case,  the  promise  has  added  nothing  to  was  made  after  the  bill  had  been 
the  duty  of  the  drawee,  as  he  was  drawn ;  but,  as  the  negotiation  concern- 
already  bound.  If  a  promise  to  accept,  ing  it  had  begun  before  the  drawing, 
giren  to  the  drawer,  could  inure  to  the  promise  was  probably  deemed  to 
the  benefit  of  another  party,  it  would  relate  to  the  time  of  drawing,  at  which 
follow  that  the  holder  could  always  sue  time  the  plaintiff  himself  directly  com- 
the  drawee  as  acceptor,  without  a  municated  with  the  defendant  as  to 
promise,  when  the  drawee  was  bound  the  drawing  of  the  bill  as  previously 
towards  the  drawer  to  honor  the  paper,  authoristed  by  B. 
because  there  always  is  a  promise  in  The  distinction  between  these  two 
law  in  such  a  case.  cases  is  narrow ;  but  it  appears  to  lie  in 

But  if  a  promise  was  made  to  the  the  fact  that  in  Exchange  Bank  v.  Biee 
drawer  to  be  communicated  to  the  the  promise  in  legal  intendment  was 
plaintiff,  who  thereupon  takes  the  bill,  made  to  the  drawer,  and  not  to  the  plain- 
not  the  strictest  adherence  to  the  tech-  tiff ;  while  in  Grant  u.  Hunt  it  was  made 
nical  rules  of  privity  could  exempt  the  to  the  plaintiff;  perhaps  to  B.  also, 
drawee  from  liability  to  the  plaintiff  as  If  the  promise  to  accept  be  general, 
acceptor.  In  Exchange  Bank  v.  Rice,  addressed  to  all  persons  who  may 
tupra,  as  the  facts  in  the  second  stage  choose  to  act  thereon,  there  is  of  course 
of  the  case  fully  show  (107  Mass.  37),  no  question  of  the  liability  of  the  party 
the  drawee  against  a  consignment  hav-  as  promisor  to  any  one  thus  acting, 
ing  at  first  refused  to  accept  the  bill.  See  Carr  v.  National  Security  Bank, 
because  the  biU  of  lading  did  not  ao-  107  Mass.  45,  48. 
company  it,  promised  the  drawer  to  Although  doubts  were  expressed  in 
accept  it  when  the  bill  of  lading  should  McEvers  v.  Mason,  supra,  whether  an 
arrive.  The  plaintiff  had  already  dis-  agreement  to  accept  a  bill  thereafter 
counted  the  bill  before  this  promise  to  be  drawn  would  amount  to  an  ao- 
was  made,  and  had  presented  it  for  ac-  ceptance,  or  could  be  enforced  by  the 
ceptance,  and  now  sought  to  avail  it-  indorsee,  the  law  is  now  considered 
self  of  the  promise  mentioned,  after  well  settled  in  America  that  an  agree- 
tfae  arrival  of  the  bill  of  lading,  but  ment  to  accept  is  binding  if  the  bill  is 
without  success.  The  plaintiff  had  drawn  within  a  reasonable  time,  and 
presented  the  bill,  and  hence  the  de-  such  agreement  was  made  known  to  the 
fendant  knew  when  he  made  the  prom-  indorsee,  and  the  bill  was  indorsed  or 
ise  that  the  plaintiff  was  interested  in  negotiated  on  the  credit  of  the  acceptor. 
it;  but  the  promise  was  made  sub-  Per  Beardsley,  Senator,  in  Greele  v. 
itantively  to  the  drawer,  and  not,  as  it  Parker,  6  Wend.  414,  citing  Goodrich 
teems,  to  him  as  a  mere  medium  for  v.  De  Forest,  15  Johns.  6.  In  Greele  v. 
communication  to  the  plaintiff.  107  Parker,  decided  in  1880,  Walworth, 
Mass.  42.  Chancellor,  says :  "  It  is  a  well  settled 

In  Grant  v.  Hunt,  tupra,  the  prom-  rule  of  the  commercial  law  of  this 
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conntiy,  and  of  most  of  the  nations  of  promise  to  take  the  bill,"  citing  Chitty, 

Europe,  except  England,  where  it  has  177.    But  the  text  does  not  support 

recently  been   abolished   by  statute,  this  position ;  and  this  is  certainly  not 

that  an  unconditional  promise  in  writ-  the  law  respecting  non^existing  bills. 

ing  to  accept  a  bill  of  exchange,  if  In  this  case,  the  letter  promising  to 

made  within  a  reasonable  time  Ufore  accept  was  written  after  the  bill  had 

or  after  the  date  of  the  bill,  and  de-  been  drawn. 

scribing  the  same  in  terms  not  to  be  Frequent  expressions  of  regret  occur 
mistaken,  is  a  rirtual  acceptance  there-  that  tlie  doctrine  of  rirtual  acceptance 
of,  in  faror  of  any  person  to  whom  of  non-existing  bills  was  e^er  ad- 
such  promise  has  been  shown,  and  who  yanced ;  and  in  Wildes  v.  Savage,  2 
has  received  the  bill  for  a  valuable  con-  Story,  22,  by  Story,  J.,  it  is  held  that 
sideration,  on  the  faith  of  such  prom-  the  doctrine  must  be  strictly  confined  to 
ise."  That  a  promise  to  accept  a  the  case  of  bills  to  be  drawn  payable 
non-existing  bill  constitutes  ai}  accept-  on  demand  or  alter  date,  aod  never  ex- 
ance,  see  Steman  r.  Harrison,  42  Penn.  tended  to  those  payable  at  or  after  sight. 
St.  40 ;  Bums  v.  Rowland,  40  Barb.  It  is  a  little  remarkable  that  he  should 
9S8;  Crowell  v.  Van  Bibber,  18  La.  say  (p.  20)  that  he  has  been  unable  to 
An.  687 ;  Bayard  v.  Lathy,  2  McLean,  find  a  single  case  of  that  kind,  when  he 
462;  Wilson  v.  Clements,  8  Mass.  1;  himself  delivered  the  opinion  in  Pay  son 
Storer  i;.  Logan,  9  Msss.  56 ;  Carnegie  v.  Coolldge,  2  Gall.  288,  the  principal 
V.  Morrison,  2  Met.  881;  Murdock  v.  case  in  the  court  below;  from  the  report 
Mills,  11  Met.  5 ;  Russell  v,  Wiggin,  2  of  which,  as  given  in  2  Gallison,  it  ap- 
Story,  218 ;  Plummer  v,  Lyman,  49  pears  that  the  bill  in  suit,  and  of  which 
Maine,  229,  and  other  authorities  dted  the  defendants  were  there  held  as  ac- 
passim  in  this  note.  But  it  must  be  ob-  ceptors,  was  payable  at  sight.  No 
served  that  in  such  a  case  the  promise  notice  of  the  distinction  drawn  in 
must  have  been  commimicated  to  the  in-  Wildes  r.  Savage  was  taken  either  in 
dorsee,  and  that  he  took  the  bill  on  the  the  court  below  or  on  the  appeal 
credit  thereof.  Chitty,  Bills,  285.  It  A  promise  to  accept  sent  by  tele- 
has  sometimes  been  held  that  a  promise  graph  is  binding  in  favor  of  one  who 
to  accept  an  existing  bill  may  be  sued  took  the  bill  in  reliance  thereon, 
upon  as  an  acceptance,  whether  the  though  the  consideration  of  the  prom- 
holder  took  it  on  the  credit  of  the  ise  fail.  Central  Sav.  Bank  v.  Rich- 
promise  or  not.  Jones  t;.  Bank  of  ards,  109  Mass.  418. 
Iowa,  84  m.  818 ;  Read  v.  Marsh,  5  B.  Further,  an  existing  bill  of  exchange 
Mon.  8.  But  this  is  not  the  gener-  may  be  accepted  at  common  Uw  by 
ally  accepted  rule.  Exchange  Bank  an  oral  promise  to  pay  it  as  well  as  by 
V.  Rice,  98  Mass.  288,  is  a  well-con-  a  written  one,  and  also  by  such  lan- 
sidered  case  to  the  contrary,  and  con-  guage  and  conduct  on  the  part  of  the 
tains  a  review  of  the  authorities.  See  drawee,  when  it  is  presented  to  htm,  as 
s.  o.  107  Mass.  87.  justifies  the  holder  in  believing  that  he 
In  Read  v.  Marsh,  the  court  say  consents  to  pay  it  Cook  v.  Baldwin, 
that  "it  seems  to  be  now  well  settled  120  Mass.  817;  Dunavan  r.  Flynn,  118 
that  a  letter  promising  to  accept  or  Mass.  587;  Fierce  v.  Kittredge,  115 
protect  a  bill,  whether  written  heftxre  Mass.  874 ;  Exchange  Bank  v.  Rice,  98 
or  after  it  is  drawn,  may  operate  as  an  Mass.  288 ;  Wells  v.  Brigham,  6  Cush. 
acceptance,  .  .  .  although  the  holder  6 ;  Ward  v.  Allen,  2  Met  58 ;  Grant  v. 
has  not  been  induced  by  such  letter  or  Shaw,  16  Mass.  841 ;  3  Kent,  Com.  88- 
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88,  12th  ed.     Thufl,  if  the  drawee  of  ton,  12    Wend.  593.     The   coDverse 
a  bill  drawn  and  indorsed  for  his  ac-  would  seem  to  follow  from  this,  that,  if 
xsommodation,  procure  the  same  to  be  the  holder  did  so  take  the  bill,  the 
discounted  and  promise  to  pay  the  bill  parol  promise  would  be  binding.    To 
at  maturity,  this  constitutes  him  an  ac-  this  effect  are  Crowell  v.  Van  Bibber, 
ceptor.    Bank  of  Butland  &.  Woodruff,  18  La.  An.  687 ;  Williams  v.  Wlnans, 
84  Yt.  89.  2  Green  (N.  J.),  889.    Contra,  Kennedy 
The  question  whether  a /Hiro/ prom-  v,  Geddes,  8  Port.  (Ala.j  268;  Plum- 
ise  to  accept  a  non-eicisting  bill  is  valid  mer  v,  Lyman,  49  Maine,  282.     But 
in  favor  of  an  indorsee  for  value  who  the   promise  in  the  last   case  came 
took  the  bill  on   the  faith  of   such  within  the  Statute  of  Frauds.    In  Mis- 
promise  has  several  times  come  before  souri,  a  verbal  promise  to  accept  a  non- 
the  courts  of  England  and  of  this  coun-  existing  bill  is  invalid.    Flato  v.  Mul- 
tiy.     In  Mihi  v.  Prest,  1  Holt,   181  hall,  4  Mo.  App.  476.    See  Scudder  v. 
(1816),  it  is  held  that  a  parol  promise  Union  Bank,  91  U.  S.  406. 
in  such  a  case  is  as  valid  as  if  it  were  The  doctrine  being  settled  in  this 
in  writing ;  but  the  contrary  doctrine  country,  differently  perhaps  from  that 
is  held  in  Bank  of  Ireland  v.  Archer,  11  of  the  courts  of  England,  that  a  writ- 
Mee8.&Wels.  888  (1843).    And  Parke,  ten  promise  to  accept  a  non-existing 
B.,  in  this  case,  says  that  the  report  of  bill  under  the  restrictions  above  men- 
Mlln  V.  Prest,  in  Holt,  is  inaccurate,  tioned  may  be  sued  upon  as  an  ac- 
and  refers  to  4  Camp.  898,  for  a  cor-  ceptance,  there  seems  to  be  no  solid 
rect  version  of  it.    The  language  of  ground  for  the  distinction  between  a 
Parke,  B.,  seems  to  cover  the  case  of  a  written  and  a  parol  promise  not  within 
written  as  well  as  of  a  parol  promise  to  the  Statute  of  Frauds,  except  where 
accept   a   non-existing   bill.    This  is  the  statute  requires  acceptance  to  be 
sustained  by  the  opinion  of  eminent  in   writing,  as  in  England  and  New 
English  counsel  in  Bussell  v,  Wiggin,  York.     The  credit  given   to    the   in- 
2  Story,  213 ;  and  see  Chitty,  Bills,  dorsee  is  that  which  gives  the  prom- 
284-286.    Mr.  Chitty  here  reviews  the  ise  its  binding  force;  and  the  induce- 
English  cases,  and  considers  it  "  at  ment  to  take  the  bill  may  be  as  strong 
least  questionable  whether  a  third  per-  when  the  promise  is  in  parol  as  when 
son,  who  has  taken  a  bill  on  the  faith  it  is  written.    That  the  ordinary  prom- 
of  such  [written]  promise,  can  treat  the  ise  to  accept  is  not  within  the  Statute 
promise  as  equivalent  to  an  accept-  of  Frauds  is  well  settled.    See  Towns- 
anoe."    But  see  In  re  Agra,  &c.  Bank,  ley  v.  Sumrall,  2  Peters,  170,  and  other 
Law  Bep.  2  Ch.  Ap.  891  (1867),  in  cases,  supra.    There  were  special  cir- 
which  it  is  held  that  such  third  person  cumstances   in   Plummer   v.  Lyman, 
may  in   equity  compel  the  party  to  supra,   which    brought   the    promise 
accept  who  had  promised  to  do  so.  within  the  statute. 

In  Bank  of  Michigan  v.  Ely,   17  The  difficulty  in  the  way  of  allowing 

Wend.  608,  the  court  say  that,  pre-  validity  to  an  oral  promise  to  accept  a 

Tiously  to  the  statute  requiring  accept-  bill  not  yet  drawn,  arises  from   the 

ances  to  be  in  writing,  it  was  settled  in  danger  of  the  evidence  necessary  to 

that  State    that  a  parol  promise  to  support  such  a  case.    It  is  clear  that 

accept  a  future  bill  was  not  binding,  evidence  for  such  a  purpose  should  not 

unless  the  bill  was  taken  by  the  holder  be  permitted  to  avail  unless  the  prom- 

iipon  the  &ith  and  credit  of  such  prom-  ise  were  clearly  proved,  the   bill  dis- 

ise;  citing  Ontario  Bank  v.  Worthing-  tinctly    described,    and   the   plaintiff 
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shown  to  be  within  the  terms  of  tJie  drawn  that  the  check  is  good  is  equir- 

promise.     It  is  clear,  however,  that  alent  to  acceptance  In  the  case  of  a 

proof  that  an  alleged  acceptor  prom-  bill.    Merchants'  Bank  v.  State  Bank, 

ised  to  accept  the  bill  before  it  was  sujtra ;  Marine  Bank  v.  National  Bank, 

drawn,  and  after  it  was  drawn  verbally  59  N.  Y.  67  ;  Securitj  Bank  v.  National 

promised  to  pay  it,  will  support  an  Bank,  67  N.  Y.  468.    Bat  the  certifi- 

allegation  of  acceptance.     Sturges  i^.  cation  or  acceptance  of  a  check  would 

Fourth  National  Bank,  76  111.  696.  not  add  grace  to  it.    First  National 

Acceptance  of  a  bill  may  be  im-  Bank  v.  Leach,  62  N.  Y.  860. 
plied  from  acts,  such  as  detention  for  The  certification,  as  was  said  by  Mr. 
a  long  time,  contrary  to  the  usage  of  Justice  Swayne  in  Merchants'  Bank  o. 
the  parties  and  under  such  circum-  State  Bank,  supra,  **  implies  that  the 
stances  as  to  give  credit  to  the  bill,  check  is  drawn  upon  sufficient  funds 
Dunavan  v.  Flynn,  118  Mass.  687 ;  in  the  hands  of  the  drawee,  that  they 
Pierce  v.  Kittredge,  116  Mass.  874;  have  been  set  apart  for  its  satisfaction, 
Hough  V,  Loring,  24  Pick.  264,267;  and  that  they  shall  be  so  applied  when- 
Storer  v.  Logan,  9  Mass.  66, 60.  ever  the  check  is  presented  for  pay- 
But  where  the  detention  of  the  bill  ment.  It  is  an  undertaking  that  the 
has  not  been  contrary  to  the  usual  check  is  good  then,  and  shall  continue 
course  of  dealing  between  the  parties  good  [Cooke  v.  State  Bank,  62  N.  Y. 
(as  where  it  does  not  appear  that  they  96] ;  and  this  agreement  is  as  binding  on 
have  had  any  other  dealings),  or  that  the  bank  as  its  notes  of  circulation,  a 
the  drawee  was  under  any  obligation  certificate  ofdeposit  payable  to  the  order 
to  return  the  bill  to  the  holder,  or  of  the  depositor,  or  any  other  obliga- 
detained  it  for  any  other  reason  than  tion  it  can  assume.  The  object  of  cer- 
that  the  holder  did  not  call  for  it,  there  tifying  a  check,  as  regards  both  parties, 
is  no  acceptance.  And  this  is  true  is  to  enable  the  holder  to  use  it  as 
even  though  the  drawee,  in  addition  to  money.  The  transferee  takes  it  with 
such  a  detention,  may  have  written  an  the  same  readiness  and  sense  of  secu- 
acceptance  upon  the  bill,  if  he  did  rity  that  he  would  take  the  notes  of  the 
not  communicate  the  acceptance  to  the  bank.  It  is  available  also  to  him  for 
drawer  or  holder.  Dunavan  v.  Flynn,  all  the  purposes  of  money.  Thus  it 
supra;  Overman  v.  Hoboken  City  continues  to  perform  its  important 
Bank,  1  Vroom,  61 ;  s.  c.  2  Vroom,  functions  until,  in  the  course  of  busi- 
663;  Cox  v.  Troy,  6  Bam.  &  Aid.  ness,  it  goes  back  to  the  bank  for  re- 
474 ;  Jeune  v.  Ward,  1  Bam.  &  Aid.  demption,  and  is  extinguished  by  pay- 
663.  ment." 

All  the  authorities,  both   English  But  in  some  States  it  is  held  that 

and  American,  hold  that  a  check  may  the  teller  of  a  bank  has  no  authority 

be  accepted,  though  acceptance  is  not  as  such  to  certify  checks  to  be  good, 

usual.   Merchants' Bank  17.  State  Bank,  so  as  to  bind  the    bank   to  pay  the 

10  Wall.  604,  Swayne,  J. ;  Robson  v.  amount  thereof  to  any  person  who  may 

Bennet,    2    Taunt.  888,   896 ;    Grant,  afterwards  present  it,  and  that  a  usage 

Banking,  89 ;   Chitty,  Bills,  10th  ed.,  for  him  so  to  do,  to  enable  the  holder 

261;  Boyd  v.  Emmerson,  2  Adol.   &  to  use  the  check  at  his  pleasure,  is 

Ellis,  184 ;  Kilsby  v.  Williams,  6  Bam.  bad.    Mussey  v.  Eagle  Bank,  9  Met. 

k  Aid.  816 ;  Story,  Promissory  Notes,  806.    On  the  other  hand,  it  is  held  in 

§§  489,  490.      And  the  certificate  of  New  York  that  a  bona  fide  holder  for 

the  bank  upon    which     a   check  is  value  of  a  negotiable  check,  certified 
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to  be  good  by  the  paying  teller  of  the  But  see  contra,  Bickford  v.  First  Ka- 

bank   on   which  it  is  drawn,  whose  tional  Bank,  42  IlL  288. 
aathority  to  certify  is  limited  to  cases         On  the  other  hand,  the  act  amounts 

where   the    bank   has    funds   of  the  to  an  affirmation  of  the  genuineness  of 

drawer  to  meet  the  check,  can  recover  the  signature  of  the  drawer.    Cook  v. 

of  the  bank  the  amount  of  the  check,  State  Bank,  62  N.  Y.  96.    But  it  does 

though  the  drawer  had  no  funds  in  the  not  warrant  the  genuineness  of  the 

bank,  and  though  the  certification  by  body  of  the  check.    Marine  Bank  o. 

the  teller  was  in  violation  of  his  duty.  National  Bank,  69  N.  Y.  67 ;  Security 

and  for  the  drawer's  accommodation.  Bank  v.  National  Bank,  67  N.  Y.  468. 
Farmers'  &  M.  Bank  v.  Butchers'  &         Little  need  be  said  upon  the  subject 

D.  Bank,  16  N.  Y.  126.  of  conditional   and   qualified   accept- 

Notice  by  a  bank  of  refusal  to  adopt  ances.  It  should  be  observed  that 
the  general  custom  of  banks  to  certify  such  acceptances  do  not  affect  the 
checks  does  not  exempt  the  bank  from  bill  as  a  bill ;  the  condition  being  ex- 
liability  upon  a  check  certified  by  its  temal  to  thei  body  of  the  instrument, 
casliier  in  fiivor  of  a  holder  for  value,  But  in  any  action  upon  the  bill,  whether 
without  knowledge  of  such  refusal,  against  the  acceptor,  drawer,  or  in- 
Cooke  V,  State  Bank,  62  N.  Y.  96.  dorsers,  it  devolves  upon  the  plaintiff 

The  certification  of  a  check  by  a  to  allege  and  prove  the  performance  of 
person  as  "  assistant  cashier "  is  suffi-  the  condition ;  and  even  then,  if  the 
dent  to  put  the  holder  upon  inquiry  as  condition  was  received  without  the 
to  the  authority  of  the  party  to  certi-  consent  of  any  of  tlie  parties  whose 
fy,  where  the  general  custom  is  for  names  were  then  upon  the  paper,  the 
the  cashier  to  make  the  certification,  plaintiff  will  not  be  entitled  to  re- 
Pope  V.  Bank  of  Albion,  67  N.  Y.  126.  cover  against  such  parties.  Chitty, 
The  authority  of  a  subordinate  officer  Bills,  800,  9th  £ng.  ed. ;  Byles,  Bills, 
or  clerk  to  do  any  act  out  of  the  ordi-  796,  4th  £ng.  ed.  The  holder  should 
nary  routine  of  business  must  be  shown  have  insisted  upon  an  absolute  accept- 
to  bind  the  bank.  lb. ;  Potter  v.  Mer-  ance,  failing  of  which  he  should  have 
chants'  Bank,  28  N.  Y.  641.  given  notice  of  dishonor  to  all  parties 

,  But  where  a  subordinate  officer  or  (standing  upon  their  rights)  whom  he 

derk  has  been  permitted  to  pursue  a  wished   to   hold.     Parties    indorsing 

particular  practice  in  certifying  checks,  subsequently,  however,  indorse  with 

for  customers    or    others,    his    acts,  reference  to  the  condition  attached  to 

though  wrongful,  will  bind  the  bank  the  acceptance. 

in  favor  of  a  person  who  fulfils  the         After  receiving   a   conditional  ac- 

conditions  of  a  holder  in  good  faith,  ceptance,  the  holder  should  not  give 

Pope    V.    Bank     of    Albion,    tupra ;  notice  of  dishonor,  for  this  would  be  to 

Fanners'  &  M.  Bank  v.  Butchers'  &  D.  preclude  himself  from  suing  the  accept- 

Bank,  16  N.  Y.  126.  or.    Sproat  v.  Matthews,  1  T.  U.  182; 

According  to  the  New  York  author-  Bentinck  v.  Dorrien,  6  East,  200 ; 
ities,  the  certification  of  a  check  as  good  Byles,  tie  Mupra.  It  seems  tlmt  an  ofier 
differs  in  effect  in  one  important  partic-  of  an  absolute  acceptance  as  to  pcui  of 
ular  from  the  acceptance  of  a  bill.  It  the  sum  named  in  the  bill  may  be  re- 
Is  held  to  amount  to  a  discharge  of  the  ceived  without  the  consent  of  the  other 
drawer,  and  payment  by  him  of  that  parties ;  though  notice  of  the  partial 
for  which  the  check  was  drawn.  First  acceptance  should  be  given  them. 
National  Bank  v.  Leach,  62  N.  Y.  860.  Chitty,  BUls,  300,  9th  Eng.  ed. 
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Further  than  this,  the  ralea  touching  Andrews  o.  Baggi,  Minor,  178.    See 
conditional  acceptances  relate  to  the  Owen  v,  LaTine,  14  Ark.  889. 
constraction  of  the  language  used  in  If  the  funds  are  not  reoelTed  in  the 
the  acceptance.    A  few  examples  may  lifetime  of  the  acceptor,  but  are  col- 
be  giyen.  lected  hy  his  administrator,  the  latter 

In  Wintermute  v.  Post,  4  Zabr.  420,  is  liable  in  his  representatiye  character 
the  force  of  an  acceptance  "  when  in  upon  the  acceptance  of  the  deceased, 
funds,"  came  under  consideration.  Swansej  v.  Breck,  10  Ala.  683. 
**  The  term  '  when  in  ftinds '  literally  In  Perry  v.  Harrington,  2  Met  868, 
means  when  the  acceptor  is  in  the  pos-  it  was  held  that  an  acceptance  to  pay  a 
Session  of  cash  which  the  drawer  has  a  certain  sum  out  of  the  first  money  re- 
present right  to  demand  and  receive  or  ceiyed  by  the  drawee,  bound  the  ao- 
to  appropriate  by  his  bill,  whether  oeptor  to  pay,  fh>m  time  to  time,  on 
such  funds  be  the  product  of  labor  or  of  reasonable  request,  such  ftinds  as  he 
commodities  Aimished,  of  goods  sold  or  receiyed  of  the  drawer ;  and  that  a 
money  deposited  or  collected,  or  any  judgment  for  a  sum  which  he  had  re- 
other  source.  And  such,  in  my  judg-  fused  to  pay  was  no  bar  to  an  action 
ment,  is  its  fair  commercial  and  judi-  for  a  further  sum  receiyed  since  the 
dai  construction."   Per  Haines,  J.    In  first  action. 

this  case  S.,  a  day  laborer,  drew  on  bis  The  following  are  ftirtber  examples 

employer,  P.    (to   whom   S.  was  ia-  of  conditional  or  qualified  acceptances: 

debted),  in  fayor  of  the  plaintiff.     P.  An  acceptance  to   pay  "  as  remitted 

wrote  upon  the  bill  "  accepted  when  in  for ; "  Banbury  v.  Lissett,  2  Strange, 

fiinds."  S.  continued  to  draw  his  wages  1212;   or   "on  account  of  the   ship 

as  he  earned  them  ;  and  the  court  held  Thetis,  when  in  cash,  for  tlie  said  yes- 

that  it  was  not  to  be  supposed  that  the  sel's  cargo ; "  Julian  v.  Shobrooke,  2 

parties   meant   that   the   pittance  of  Wiis.  9;  or  a  promise  to  accept  a 

each  day's  work  should  be  withheld  returned  bill   "  when    it   shall   come 

from  the  necessities  of  the  laborer's  back ; "  Cox  v.  Ck)l'eman,  cited  in  Lum- 

fkmily  till  they  could  accumulate  the  ley  v.  Palmer,  Hardw.  74  ;  or  to  accept, 

amount  of  the  bill.    But  if  after  such  "  as  soon  as  he  should  sell  such  goods ; " 

appropriation  for  the  necessaries  of  life  Smith  v.  Abbott,  2  Strange,  1152;  or 

a  balance  should  be  left  in  the  hands  an  answer  that  '*  the  bill  would  not  be 

of  the  acceptor,  then  his  acceptance  accepted  until  a  navy  bill  was  paid ; " 

would  become  absolute,  and  he  would  Pierson  v.  Dunlop,  2  Cowp.  671 ;  or 

be  bound  to  pay,  and  not  tiU  then.    lb.  '*  until  the  ship  with  the   wheat  ar-' 

424.  rived; "  Mihie  v.  Prest,  4  Camp.  893; 

See  Campbell  v.  Pettengill,  7  Greenl.  or  that  '*  he  would  have  accepted  th3 

126,  where  it  was  determined,  in  con-  bills  if  he  had  had  funds  (meaning  the 

struing  the  same  expression,  that  avail-  fund  on  which  the  bills  were  drawn), 

able  securities  were  not  funds  until  that  he  had  not  been  able  to  obtain 

actually  converted  into  money.     See  those  funds '  from  France,    but   that 

also  Hunter  v.  Ingraham,  1  Strob.  271 ;  when  he  did  obtain  them  he  would  pay 

Gallery  v.  Prindle,  14 Barb.  186 ;  Owen  the  bills ; "  Mendizabel  v.  Machado,  8 

V.  Iglanor,  4  Cold.  16.  Moore  &  S.  811 ;  or  **  that  the  drawer 

And  the  burden  of  proof  in  such  had  consigned  a  ship  and  cargo  to  him 

case  is  of  course  on  the  plaintifi*,  in  an  (the   drawee)  and  another  person  at 

action  against  the  drawer,   to   show  Bristol,  but  that  as  he  could  not  then 

funds  in  the  hands  of  the  acceptor,  tell  whether  the  ship  would  arrive  at 
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London  or  at  Bristol  he  could  not  ac-  A  conditional  acceptor  is  not  liable, 
cept  at  that  time ; "  Sproat  v.  Mat-  though  compliance  is  preyented  by  the 
thews,  1  T.  B.  182 ;  or,  to  pay  ''  if  a  operation  of  hivr.  Browne  v.  Coit,  1 
certain  house  should  be  given  up  to  the  McCord,  408.  In  this  case,  the  de- 
drawee  before  a  named  day."  Swan  v,  fendant  accepted  a  bill  upon  condition 
Cox,  1  Marsh.  177 ;  Chitty,  Bills,  802.  that  he  should  sell  certain  goods  of  the 

If  a  person  intend  to  make  a  con-  drawer  in  his  hands,  which  goods  were 

ditional    acceptance,   and    accept  in  attached  before  the  maturity  of  the 

writing,  he  should  be  careful  to  ex-  bill,  and  before  they  had  been  sold. 

press  the  condition ;  for  if  the  accept-  The  court  held  that  the  defendant  was 

aooe  be  in  writing,  but  the  condition  not  liable. 

not,  he  clearly  cannot  prove  the  exist-  Acceptance  supra  protest,  called  also 
eoce  of  it  against  any  subsequent  acceptance  for  honor,  is  not  common 
party,  if  such  par^  or  any  inter-  in  this  country,  but  the  subject  cannot 
mediate  one  between  him  and  the  person  be  omitted.  Such  an  acceptance  may 
to  whom  the  acceptance  was  given  be  given  not  only  upon  a  refusal  by 
took  the  bill  without  notice  of  the  con-  the  drawee  to  accept,  as  in  the  princi- 
dition  and  gave  a  valuable  considera-  pal  case,  Konig  v.  Bayard ;  but  an  ac- 
tion for  it.    Chitty,  Bills,  802.  cepud  bill  which  has  been  dishonored 

And  the  burden  will  be  upon  the  may  be  accepted  again  for  honor  upon 

acceptor  to  prove  the  condition  and  the  insolvency  of  the    drawee.    See 

notice  thereof,  or  that  the  plaintiff  is  Ex  parte  Wackerbath,    6  Ves.    574 ; 

not  a  holder  for  value.   lb.  Ex  parte  Lambert,  18  Ves.  179. 

And,  if  the  undertaking  of  the  al-  The  acceptor  supra  protest  is  con- 
leged  conditional  acceptor  be  in  writ-  sidered  in  the  light  of  anindorser;  and 
ing,  it  is  difficult  to  understand  how  therefore  at  maturity  the  bill  must  be 
evidence  of  the  existence  of  a  condi-  again  presented  to  the  drawee,  and  if 
tion  not  expressed  could  be  received  still  dishonored  by  him  it  should  be 
even  in  an  action  by  the  party  to  protested,  and  notice  given  to  the  ac- 
whooa  the  acceptance  was  given.  The  ceptor  for  honor,  or  he  will  be  dis- 
engagement of  the  acceptor,  though  charged.  Hoare  v.  Cazenove,  16  East, 
expressed  merely  by  the  name  of  the  891 ;  Williams  v.  Germaine,  7  B.  &  C. 
drawer  is  a  written  contract,  as  was  468;  Schofleld  v.  Bayard,  8  Wend, 
held  in  the  principal  case.  Spear  v,  488 ;  Lenox  t;.  Leverett,  10  Mass.  1. 
Pratt ;  and  this  being  the  case,  parol  The  mode  of  accepting  supra  protest 
evidence  would  not  be  admissible  to  is  said  to  be  as  foUows :  The  acceptor 
vary  its  terms.  Uoare  v.  Graham,  8  supra  protest  must  penonally  appear 
Camp.  67 ;  Adams  v.  Wordley,  1  Mees.  before  a  notary-public,  with  witnesses, 
&  W.  874 ;  Besant  v.  Cross,  10  C.  B.  and  declare  that  he  accepts  such  pro- 
895.  And  even  a  written  condition,  tested  bill  in  honor  of  the  drawer  or  in- 
if  on  a  separate  paper,  would  not  be  dorser,  or  of  all  the  parties,  as  the  case 
admissible  against  one  claiming  subse-  may  be,  and  that  he  will  satisfy  the 
quently  as  a  bona  fide  holder  for  value,  same  at  the  appointed  time ;  and  then 
Bowerbank  v.  Monteiro,  4  Taunt.  844.  he  must  subscribe  tlie  bill  with  his 
The  case  is  analogous  to  that  of  parol  own  hand,-  thus  —  "  Accepted  supra 
evidence  to  vary  the  legal  effect  of  an  protest,  in  honor  of  A.  B.,"  or  as  is 
indorsement  in  blank,  as  to  which  see  more  usual,  "  Accepts  S.  P."  (supra 
the  second  note  under  title  Indorse-  protest).  Byles,  Bills,  267,  18th  Eng. 
nsnt,  I  8.  ed. 


58  FORM  AND  BEQXnSITES. 

A  general  acceptance,  tupra  protest^  test ;  and  the  drawee  himself,  though 
not  specifying  for  whose  honor  it  is  be  may  refuse  to  accept  the  hill  gen- 
made,  is  not  prima  facie  an  acceptance  erally,  may  yet,  as  we  have  just  said, 
for  all  parties,  but  for  the  drawer,  accept  it  supra  protest  for  the  honor 
Chitty,  Bills,  844,  9th  Eng.  ed. ;  Byles,  of  the  drawer  or  of  an  indorser,  pro- 
ut  supra.  But  the  drawee  of  a  bill  or  vided  the  situation  be  not  such  that 
check  which  he  Is  not  bound  to  honor  he  was  bound  to  accept  in  the  usual 
may  refuse  to  honor  it  when  presented  manner.  Schimmelpennich  v.  Bayard, 
to  him  for  payment,  and  purchase  it  1  Peters,  264.  If  the  drawee  of  a  bill, 
supra  protest,  acquiring  a  right  of  ao-  refusing  to  honor  it,  were  bound  to  ac- 
tion thereby  against  all  the  parties  to  cept  it,  he  would  not  be  permitted  to 
whom  notice  of  the  dishonor  has  been  change  the  relation  in  which  he  stood 
duly  giren.  Swope  v.  Ross,  40  Penn.  to  the  parties  on  the  bill  by  a  wrongftil 
St.  186.  Indeed,  after  a  protest,  any  act.  The  drawee  in  such  a  case  can 
other  party,  or  a  stranger,  may,  by  the  acquire  no  rights  as  holder  of  the  bill, 
English  law,  pay  the  same  for  the  paid  supra  protest,  if  he  were  bound  to 
honor  of  any  party  to  the  bill,  and  honor  it  in  his  character  of  drawee, 
thereby  acquire  the  rights  of  an  in-  lb.  As  one  bound  to  accept,  he  could  of 
dorser  against  the  party  for  whose  course  have  no  right  of  action  against 
honor  he  has  paid,  and  against  all  par-  any  of  the  parties  to  the  bill.  lb. 
ties  liable  to  that  party.  This  course  And  of  course  if  a  drawee  accept,  he 
of  payment  supra  protest  should  be  cannot  dishonor  the  bill  when  pre* 
preceded  by  a  declaration,  in  the  pres-  sented  to  him  for  payment,  and  then 
ence  of  a  notary,  made  by  the  payer,  accept  supra  protest 
stating  for  whose  honor  the  bill  is  paid ;  As  to  when  a  drawee  is  bound  to  ac- 
and  the  declaration  should  be  recorded  cept,  it  is  laid  down  in  the  case  just 
by  the  notary  either  in  the  protest  or  cited,  that  a  drawee  who  has  been  in 
in  a  separate  instrument.  Notice  to  the  habit  of  receiving  consignments 
the  party  to  be  protected  should  also  from  the  drawer,  with  whom  he  has 
be  given.  Gazzam  v.  Armstrong,  8  an  open  account  therefor,  is  not  boimd 
Dana,  654  ;  Wood  v.  Pugh,  7  Ohio,  to  accept  bills  drawn  upon  him  against 
166,  Curwen's  ed.  601.  See  Geralo-  a  particular  shipment,  which  bills  the 
pulo  V.  Wieler,  10  C.  B.  690,  709;  drawer  m  his  letter  of  advice  says  may 
Phoenix  Bank  v,  Hussey,  12  Pick.  483.  be  charged  in  account,  if  the  account 
Failure  to  give  such  notice  within  a  actually  show  that  the  drawer  had  no 
reasonable  time  will  be  fatal  to  the  funds  in  the  hands  of  the  drawee, 
party  paying.    Wood  v.  Pugh,  supra.  If,  however,  a  bill  be  drawn  in  strict 

Such  payment,  however,  is  ex-  pursuance  of  an  authority  granted  by 
tremely  rare,  and  can  hardly  be  made  the  drawee,  the  latter  is  bound  to  ao- 
except  when  the  holder  of  a  bill  re-  cept,  so  far  as  any  question  of  a  right 
quiring  indorsement  refuses  to  indorse  of  action  by  him  as  acceptor  supra  pro- 
even  sans  recoars,  for  even  tliat  in-  test  against  any  of  the  indorsers  is  con- 
dorsement  would  warrant  the  genuine-  cerned.  lb.  And  this  probably  is 
ness  of  the  whole  bill.  See  upon  this  the  general  test;  the  question  being 
subject  Byles,  Bills,  272,  18th  Eng.  whether  the  drawee  has  expressly  or 
ed.  This,  it  may  be  added,  is  not  ao-  by  clear  implication  agreed  to  accept 
ceptance  supra  protest,  but  payment  the  particular  bill. 
supra  protest.  But  though  the  acceptor  supra  pro- 

Any  one  may  accept  a  bill  supra  pro-  test  may  have  been  bound  to  accept  in 
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the  ordinary  way,  kis  liability,  notwith-  6th  Am.  ed. ;  bat  it  has  recently 
standing  a  wrongful  act,  cannot  be  been  decided  in  England  that  the  ao- 
enlarged  into  that  of  an  ordinary  ao-  ceptor  supra  protest  can  recorer  of  the 
ceptor.  acceptor  whether  the  latter's  accept- 
As  an  acceptor  supra  protest,  he  is  ance  were  giren  for  honor  or  not 
entitled,  it  is  conceived,  to  be  notified,  Ex  parte  Swan,  Law  Rep.  6  Eq.  844 ; 
upon  his  dishonor  of  the  bill,  whether  Byles,  Bills,  271, 18th  Eng.  ed. 
the  holder  looks  to  him  for  payment.  Acceptance  supra  protest,  it  may  be 
as  is  an  ordinary  indorser.  Juniata  obserred,  is  in  ordinary  cases  a  con- 
Bank  t^.-Hale,  16  Serg.  &  R.  167,  lead-  elusive  admission  of  the  genuineness 
ingcase,p<»sf,Magruderv.  Union  Bank,  of  the  drawer's  signature,  Phillips  v, 
8  Peters,  87;  a.  c  7  Peters,  287,  and  Thum,  Law  Rep.  1  C.  P.  468,  but  of 
other  cases  show  that  an  indorser  is  nothing  else. 

entitled  to  notice  of  dishonor  in  that  Sometimes  in  England  and  on  the 

way,  though  he  was  himself  adminis-  continent  there  is  a  direction  that  the 

trator  of  the  maker  or  acceptor  at  ma-  bill  be  presented  "  in  case  of  need  "  to 

turity,  and  hence  must  have  been  the  some  person  named.    Acceptance  by 

very  person  who  dishonored  the  paper,  such  person  may,  it  seems,  be  made 

Even  if  it  be  true  that  after  one  ac-  without  a  previous  protest.     Chitty, 

ceptance  in  the  usual  way  has  been  Bills,  166,  286.    But  it  seems  unneces- 

givea  there  cannot  be  another  accept-  sary  to  present  an  inland  bill  to  such 

ance,   Jackson   v,  Hudson,  2   Camp.  i>erson.    Leonard  v.  Wilson,  2  Cromp. 

447;  Byles,  Bills,  268,  13th  Eng.  ed.;  &  M.  680.     Qucere,  as  to  foreign  bills? 

ante,  p.  60,  still  when  a  bill  has  been  See  Byles,  Bills,  262,  note, 

accepted  supra  protest  for  the  honor  of  It  has  been  decided  that  one  who 

one  party,  it  may,  by  another  individu-  takes  up  a  bill  supra  protest,  for  the 

al,  be  accepted  supra  protest  for  the  honor  of  a  particular  party  to  it^  suo- 

honor  of   another   party.     Byles,  ui  ceeds  to  the  title  of  the  person  from 

supra.    And  if,  upon  the  insolvency  or  whom,  not  for  wliom,  he  receives  it, 

public  impeachment  of  the  credit  of  one  and  has  all  the  title  of  such  person  to 

who  has  regularly  accepted  a  bill  as  sue  upon  it,  except  that  he  discbarges 

drawee,  a  protest  for  better  security  all  the  parties  to  the  bill  subsequent  to 

should  be  made  (which  is  a  proper  the  one  for  whose  honor  he  takes  it  up, 

course,  at  least  in  England),  there  may  and  that  he  cannot  himself  indorse  it 

then  be  an  acceptance  for  honor  in  ad-  over.    Ex  parte  Swan,  Law  Rep.  6  Eq. 

dition  to  the  regular  acceptance.    Ex  344.     Hence,  though  'the   person   for 

parte  Wackerbatli,  5  Ves.  674 ;  Byles,  whose  honor  the   plaintiff  has   thus 

Bills,  268, 18th  Eng.  ed.  taken  up  the  bill  might  not  be  able  to 

By  acceptance  supra  protest,  the  par-  recover  upon  it  against  the  acceptor, 

ty  for  whose  honor  it  was  made,  and  the  plaintiff  will  be  entitled  to  recover  if 

all  parties  antecedent  to  him,  become  the  last  or  any  previous  holder  could, 

liable  to  the  acceptor  supra  protest  for  lb.,  overruling  Ex  parte  Lambert,  18 

all  damages  which  he  may  incur  by  Ves.  179. 

reason  of  his  acceptance.    Byles,  271.  Until  there  has  been  an  acceptance 

It  has  been  a  question  whether  a  party  in  one  of  these  several  possible  modes, 

who  has  paid  a  bill  for  the  honor  of  the  the  drawee  of  the  bill  or  check  is  under 
drawer  could  recover  against  an  ac-  -  no  liability  thereon,  or  in  any  way  in 

ceptor  who  had  accepted  for  the  draw-  an  action  of  contract  (if  in  any  action) 

er^s  accommodation,  Bjrles,  Bills,  406,  except  to  the  drawer  when  the  drawee 
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has,  in  violation  of  his  duty  to  that  to  a  particular  person,  or  to  order,  or 
party,    refused  to  honor   his   drafts,  to  bearer.     Until  presented  and  ao- 
And  this  is  true  not  only  when  the  cepted,  it  is  inchoate ;  it  Tests  no  title 
draft  is  a  bill  of  exchange,  but  also  or  interest,  legal  or  equitable,  to  the 
when  it  is  a  check.    Carr  v.  National  fund.    Before  acceptance,  the  drawer 
Security  Bank,  107  Mass.  46;  Dana  may  withdraw  his  deposit.    The  bank 
V,  Third  National  Bank,  18  Allen,  446 ;  owes  no  duty  to  the  holder  of  a  check 
Bullard  v.  Bandall,  1  Gray,  606 ;  Bank  until  it   is   presented   for   payment, 
of  Bepubllc  v.  Millard,  10  Wall.  162 ;  Knowledge   that  checks  haye   been 
Case  v.  Hendenoo,  28  La.  An.  49;  drawn  does  not  render  it  obligatory 
^tna  Bank  v.  Fourth  National  Bank,  upon  the  bank  to  retun  the  deposit  to 
46    N.   Y.    82 ;    Attorney-General    v.  meet  them.    Attorney-General  v.  Con- 
Continental  Life   Insi  Co.,  71   N.  Y.  tinental  Life  Ins.  Co.,  71  N.  Y.  826, 
826;  Chapman  t;.  White,  2  Seld.  412,  881,  Church,  C.  J. 
417 ;  Nelson  v.  First  National  Bank,  48  In  concluding  this  note  concerning 
111.  86 ;  Loyd  v,  McCaffrey,  46  Penn.  the  yarious  forms  of  aooeptance,  it  may 
St.  410,  414;   Foley  v.  HiU,  1  Phil,  be  added  that  when  once  an  acceptance 
Ch.  899;  s.  c.  2  H.  L.  Cas.  28;  Bel-  has  been  giyen,  it  becomes  irreyocable ; 
lamy  v.  Migoribanks,  7  Ex.  889,  "404 ;  and  this,  whether  the  acceptance  be 
Story,  Notes,  §  489,  and  note  to  7th  made  in  ordinary  manner  upon  the 
ed.    Nor  is  the  case  different  by  rea-  bill,  or  by  a  promise  aliunde,  or  upon 
son  of  the  fact  that  the  draft  is  for  the  paper  conditionally,  by  certiflca- 
the  entire   amount   of    the  drawer's  tion,  or  fupra  protest  for  honor.  Indeed, 
funds,  so  long  as  it  is  a  general  draft,  in  the  case  of  a  promise  to  accept  a 
not  against  a  specified  particular  fund,  bill  in  fayor  of  any  and  all  indorsees, 
Mandeville  v.  Welch,   6  Wheat.  286  the  person  to  whom  the  promise  was 
(bill  of  exchange);  Bullard  v.  Randall,  first  communicated  cannot  release  it 
1  Gray,  606 ;  Winter  v.  Drury,  1  Seld.  after  others  haye  purchased  the  paper, 
626 ;  Loyd  v.  McCaffrey,  46  Penn.  St.  upon  the  faith  of  the  promise.     The 
^10.  rule  has  been  extended  much  further 
There  was    until    recently   some  than  this  in  England.    It  is  there  held 
doubt  as  to  the  correctness  of  this  prop-  that  if  the  drawer  of  a  bill,  drawn  on 
osition  as  applied  to  checks ;  but  the  account  of  a  consignment,  has  drawn 
doctrine  (always  applied  to  bills)  as  the  same,  by  request  and  direction  of 
stated  supra  is  now  settled.    See  f  ur^  the  consignee,  upon  a  debtor  of  the  lat- 
ther,  Morse,  Banking,  626-^630,  2d  ed.  ter  or  upon  one  with  whom  the  con- 
Where  the  draft  is  drawn  upon  a  partic-  signee  has  an  account  in  trade,  and 
ular  fund  by  name,  there  need  be  no  such  person  promises  the  consignee  in 
acceptance,  at  least  where  it  is  for  the  writing   to   accept   the   bills  of  the 
whole  amount  of  the  fund,  since  the  clrawer,   the   drawee   cannot   reyoke 
draft  amounts  then  to  an  assignment  of  his  promise,  eyen  before  it  has  been 
property  to    the   holder.     Morse,  vt  communicated  to  the  drawer,  by  no- 
supra.    But  in  such  a  case  the  draft  is  tifying    the   consignee   of  .  its    with- 
neither  a  bill  of  exchange  nor  a  check,  drawal,  though  the  consignee  should 
See  ante,  p.  16.  consent  to  the  reyocation.    If,  when 
A  check,  according  to  the  now  ac-  the  promise  is  communicated  to  the 
cepted  yiew,  is  only  a  request  of  the  drawer,  the  drawer  has  no  notice  of 
customer  of  a  bank  to  pay  the  whole,  the  professed  reyocation,  the  drawee  is 
or  a  portion  of  the  customer's  deposit  held  liable,  Grant  t^.  Hunt,  1  C.  B. 
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44;  B.   c.  14  Law  J.  C.  P.  106;  the  change  Bank  v.  Rice,  107  Mass.  dl, 

short  statement  of  the  rule  in  which  upon  the  right  of  the  plaintiflf  to  sue 

case  in   the   18th  Eng.  ^.  of  Byles,  the  drawee  as  acceptor,  apart  fh)m 

p.  104, 18  not  satisfactory.   As  to  the  the  question  .of  reYOcation,  see  ante, 

distinction  between  this  case  and  Ex*  p.  51. 
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LIABILITY  OF  MAKER  TO  PAYEE  AND   OF 

ACCEFTOR  TO  DRAWER. 


Joshua  Jennison  v.  Chaelbs  F.  Stafford. 

(1  Gushing,  168.    Supreme  Court  of  Massachuaetts,  March,  1848.) 

Presumption  of  Consideration,  —  In  a  suit  by  the  payee  against  the  maker  upon  a 
promissory  note,  given  in  consideration  of  a  promise  to  forbear  to  sue  a  third 
person  for  six  months,  the  burden  of  proof  is  not  on  the  payee  to  show  that 
he  has  forborne  according  to  his  promise,  but  on  the  maker  to  show  that  he 
has  not. 

This  case  came  before  the  coart  on  exceptions  taken  to  the 
rulings  and  mstructions  of  the  judge  of  the  Court  of  Com- 
mon Pleas,  before  whom  it  was  tried. 

The  bill  of  exceptions  is  as  follows :  — 

^^  This  was  an  action  of  assumpsit.  The  writ  contained  the 
money  counts,  and  also  a  specification  of  claim  or  bill  of 
particulars,  setting  forth  a  note  signed  by  defendant,  dated 
February  19th,  1845,  whereby,  for  value  received,  he  promised 
to  pay  to  the  plaintiff,  or  order,  the  sum  of  $300  in  six  months. 
And  at  the  trial  the  plaintiff  offered  the  said  note  in  evidence 
to  prove  his  case. 

^^  The  defendant  then  contended  that  said  note  was  given 
without  consideration,  and  introduced  evidence  tending  to 
show  that  no  consideration  for  said  promise  did  in  fact 
exist. 

'*  The  plaintiff  then,  to  avoid  the  effect  of  the  evidence  of 
the  defendant,  alleged  and  introduced  evidence  to  support  his 
allegation,  that  the  defendant  had  agreed  to  pay  him  the  con- 
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tents  of  said  note  at  the  time  and  in  the  manner  therein  set 
forth,  if  plaintiff  would  forbear  to  sue  one  J.  C.  Stafford, 
defendant's  brother,  on  a  deman^  for  $300,  until  the  expira- 
tion of  six  months  from  said  19th  day  of  February. 

*'  There  was  evidence  tending  to  show  that  such  forbearance 
on  the  part  of  the  plaintiff  would  have  been  an  actual  benefit 
to  defendant.  There  was  evidence  tending  to  show  that  said 
J.  C.  Stafford  had  had  some  interest  in  property  in  New 
Hampshire,  and  also  that  said  Stafford,  during  the  whole  of 
said  term,  was  absent  in  Wisconsin,  or  some  other  of  the 
Western  States. 

"The  court  ruled. that  if  the  jury  were  satisfied,  upon  the 
whole  evidence  in  the  case,  that  there  was  such  an  agree- 
ment, and  that  such  agreement  was  an  actual  benefit  to 
defendant,  it  constituted  a  sufficient  consideration  for  the 
note,  and  that  plaintiff  could  maintain  this  action  upon  such 
agreement. 

*^  It  also  appeared  that  the  plaintiff  agreed  that,  if  defend- 
ant would  pay  the  note  in  suit,  plaintiff  would  discharge  his 
said  claim  against  J.  C.  Stafford. 

^*'  The  defendant  requested  the  judge  to  instruct  the  jury 
that  the  burden  of  proof  was,  in  the  first  instance,  upon  the 
plaintiff  to  show  that  he  had  so  forborne  to  sue  the  said  J.  C. 
Stafford  for  said  term  of  six  months. 

"  But  the  judge  refused  to  give  such  instructions,  and  ruled 
that  it  was  for  defendant  to  show  that  plaintiff  had  commenced 
a  suit  against  said  J.  C.  Stafford  within  said  period." 

MsTCALF,  J.  Though  these  exceptions  are  not  wholly 
free  from  obscurity,  we  understand  that  they  mean  simply 
this :  That  it  was  ruled  by  the  judge  that  a  promissory  note, 
payable  in  six  months  from  date,  given  in  consideration  of 
the  payee's  promise  to  forbear,  for  six  months,  to  sue  a  third 
person  on  a  just  cause  of  action,  is  founded  on  a  valid  and 
sufficient  consideration;   and  that  in  a  suit  by  the  payee 


^ 
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against  the  maker,  to  recover  the  amount  of  the  note,  the 
burden  of  proof  is  not  on  him  to  show  that  he  has  forborne 
according  to  his  promise,  but  that  it  is  for  the  maker  to  show 
that  the  payee  has  not  so  forborne. 

Upon  this  understanding  of  the  exceptions,  we  are  of  opin- 
ion that  they  cannot  be  sustained.  The  ruling  as  to  the  con- 
sideration of  the  note  was  clearly  right.  1  Steph.  N.  P.  255. 
And  we  think  the  ruling  as  to  the  burden  of  proof  was  also 
right.  It  was,  in  effect,  nothing  more  nor  less  than  a  ruling 
that,  in  a  suit  to  recover  the  sum  mentioned  in  a  promissory 
note,  the  burden  of  proving  a  failure  of  the  consideration  of 
the  note  is  on /the  maker,  and  not  on  the  .payee.  Such  a  note 
is  presumed  to  be  founded  on  a  valid  and  sufBcient  considera- 
tion, and  the  burden  of  proof  is  on  the  maker  to  establish 
the  contrary.  Chit,  on  Bills,  10th  Am.  ed.,  68 ;  Story  on 
Notes,  §  181.  A  fortiori^  we  think,  is  the  burden  on  him  to 
show  a  failure  of  the  consideration.  The  argument  of  the 
defendant's  counsel  on  this  point  would  have  been  conclusive 
if  the  plaintiff  had  brought  an  action  on  a  promise  by  the 
defendant  to  pay^a  sum  of  money,  in  considemtion  that  the 
plaintiff  would  forbear  to  sue  the  defendant's  brother.  In 
such  action,  the  plaintiff  must  have  averred,  and  must  have 
proved  in  the  first  instance,  that  he  had  forborne  according  to 
his  promise.  Exceptions  overrtded. 
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William  Wallace,  Plaintiff  in  Error,  v.  Cobey  M'Con- 

NELL,  Defendant  in  Error. 

(13  Peters,  180.    Supreme  Coart  of  the  United  States,  January,  1839.) 

Note  patfahU  at  particular  place.  No  demand  neceeeanf  upon  maker,  —  In  an  action 
against  the  maker  of  a  note  payable  at  a  designated  place,  no  demand  need 
be  aTexred  and  proved ;  if  the  maker  j^m  ready  and  oflfored,  at  the  time  and 
place,  to  pay,  it  is  a  matter  of  defence  to  be  pleaded  and  proved  by  him. 

The  case  is  stated  in  the  opinion  of  the  court. 

Thompson,  J.  This  case  comes  up  on  a  writ  of  error  from 
the  District  Court  of  the  United  States  for  the  Southern  Dis* 
trict  of  Alabama. 

The  action  in  the  court  below  was  founded  upon  a  note, 
which,  although  under  seal,  is  considered  in  Tennessee  a 
promissory  note,  and  is  in  the  words  following :  — 

"  Three  years  and  two  mouths  after  date,  I  promise  to  pay 
Corry  M'Connell  or  order,  at  the  o£Gice  of  discount  and  de- 
posit of  the  Bank  of  the  United  States,  at  Nashville,  four 
thousand  eight  hundred  and  eighty  dollars,  ninety-nine  cents, 
value  received."  The  declaration  sets  out  this  note  accord- 
ing to  its  terms,  and  alleges  the  promise  to  pay  at  the  office 
of  discount  and  deposit  of  the  Bank  of  the  United  States,  at 
Nashville,  without  averring  that  the  note  was  presented  at 
the  bank  or  demand  of  payment  made  there.  The  defendant 
pleaded  payment  and  satisfaction  of  the  note;  and  issue 
being  joined  thereupon,  the  cause  was  continued  until  the 
next  term  thereafter,  at  which  time  the  defendant  interposed 
a  plea  puis  darrein  continuance^  alleging  that  the  plaintiff,  as 
to  the  sum  f4,204,  part  and  parcel  of  the  sum  demanded  in 
the  declaration,  ought  not  further  to  have  and  maintain  his 
action  therefor  against  him,  because  that  sum  had  been  at-' 
tached  by  Blocker  &  Co.,  by  proceedings  commenced  by 
them  against  the  plaintiff  in  this  cause,  under  the  attachment 
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law  of  Alabama,  in  which  he  was  summoned  as  garnishee  ; 
and  Betting  out  the  proceedings  against  him  according  to  the 
requirements  of  that  law,  and  under  which  he  was  examined 
on  oath ;  and  did  declare  that  he  executed  the  note  to  the 
said  M'Connell,  the  plaintiff  in  this  cause,  as  set  out  in  the 
declaration  ;  that  he  had  paid  on  the  note  $372.34,  and  that 
the  remainder  of  the  said  note  was  due  by  him  to  said  M'Con- 
nell.  And  the  plea  further  sets  out  that,  under  the  proceed- 
ings on  the  attachment,  the  court  had  given  judgment  against 
him  for  $4,204,  and  costs ;  but  with  a  stay  of  all  further  pro- 
ceedings until  the  further  disposition  of  the  case,  and  which 
remains  yet  undetermined. 

To  this  plea  the  plaintiff  demurred.  And  the  court  sus- 
tained the  demurrer,  and  gave  judgment  for  the  plaintiff  for 
$675.39,  the  residue  of  the  plaintiff's  debt  in  his  declaration 
mentioned,  by  default ;  and  thereupon  gave  a  final  judgment 
for  the  plaintiff  for  the  full  amount  of  the  note,  $4,B80,  the 
debt  aforesaid,  and  $394,  the  interest  assessed  by  the  clerk 
together  with  his  costs.  And  the  plaintiff  remits  upon  the 
record  the  sum  of  $351.28 ;  and  the  questions  arising  upon 
this  record  have  been  made  and  argued  under  the  following 
objections :  — 

1.  That  the  declaration  is  bad  for  want  of  an  averment 
that  the  note  was  presented,  and  payment  demanded  at  the 
office  of  discount  and  deposit  of  the  Bank  of  the  United 
States  at  Nashville. 

2.  That  the  matters  pleaded  of  the  proceedings  under  the 
attachment  laws  of  Alabama  were  sufficient  to  bar  the  action, 
as  to  the  amount  of  the  sum  so  attached ;  and  that  the  de- 
murrer ought  therefore  to  have  been  overruled. 

3.  That  the  judgment  by  nil  dieit^  for  the  $675.39,  was 
erroneous. 

'  The  question  raised  as  to  the  sufficiency  of  the  declaration 
in  a  case  where  the  suit  is  by  the  payee  against  the  maker  of 
a  promissory  note  never  has  received  the  direct  decision  of  this 
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court.  In  the  case  of  the  Bank  of  the  United  States  v.  Smith, 
11  Wheat.  171,  the  note  upon  which  the  action  was  founded  was 
made  payable  at  the  office  of  discount  and  deposit  of  the  Bank 
of  the  United  States,  in  the  city  of  Washington ;  and  the  suit 
was  against  the  indorser,  and  the  question  turned  upon  the 
sufficiency  of  the  averment  in  the  declaration  of  a  demand  of 
payment  of  the  maker.  And  the  court  said,  when  in  the 
body  of  a  note  the  place  of  payment  is  designated,  the  in- 
dorser has  a  right  to  presume  that  the  maker  has  provided 
funds  at  such  place  to  pay  the  note  ;  and  has  a  right  to  re- 
quire the  holder  to  apply  at  such  place  for  payment.  In  the 
opinion  delivered  in  that  case,  the  question  now  presented  in 
the  case  before  us  is  stated  ;  and  it  said,  whether  where  the 
suit  is  against  the  maker  of  a  promissory  note,  or  the  acceptor 
of  a  bill  of  exchange,  payable  at  a  particular  place,  it  is  nec- 
essary to  aver  a  demand  of  payment  art  such  place,  and  upon 
the  trial  to  prove  such  demand ;  is  a  question  upon  which 
conflicting  opinions  have  been  entertained  in  the  courts  in 
Westminster  Hall.  But  that  the  question  in  such  case  may, 
perhaps,  be  considered  at  rest  in  England,  by  the  decision  of 
the  late  case  of  Rowe  v.  Young,  2  Brod.  &  Bing.  165,  in  the 
House  of  Lords ;  where  it  was  held  that  if  a  bill  of  exchange 
be  accepted,  payable  at  a  particular  place,  the  declaration  on 
such  bill,  against  the  acceptor,  must  aver  presentment  at  that 
place,  and  the  averment  must  be  proved.  But  it  is  there  said 
a  contrary  opinion  has  been  entertained  by  courts  in  this 
country ;  that  a  demand  on  the  maker  of  a  note,  or  the 
acceptor  of  a  bill  payable  at  a  specified  place,  need  not  be 
averred  in  the  declaration  or  proved  on  the  trial ;  that  it  is 
not  a  condition  precedent  to  the  plaintiff's  right  of  recovery. 
As  matter  of  practice,  application  will  generally  be  made  at 
the  place  appointed,  if  it  is  believed  that  funds  have  been 
there  placed  to  meet  the  note  or  bill.  But  if  the  maker  or 
acceptor  has  sustained  any  loss  by  the  omission  of  the  holder 
to  make  such  application  for  payment,  at  the  place  appointed, 
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it  is  matter  of  defence  to  set  up  by  plea  and  proof.  But  it  is 
added,  as  this  question  does  not  necessarily  arise  in  this  case, 
we  do  not  mean  to  be  understood  as  expressing  any  decided 
opinion  upon  it,  although  we  are  strongly  inclined  to  think 
that,  as  against  the  maker  of  a  note  or  the  acceptor  of  a  bill, 
no  averment  or  proof  of  a  demand  of  payment  at  the  place 
designated  would  be  necessary.  The  question  now  before 
the  court  cannot,  certainly,  be  considered  as  decided  by  the 
case  of  the  Bank  of  the  United  States  v.  Smith,  11  Wheat. 
171.  But  it  cannot  be  viewed  as  the  mere  obiter  opinion  of 
the  judge  who  delivered  the  judgment  of  the  court.  The 
attention  of  the  court  was  drawn  to  the  question  now  before 
the  court,  and  the  remarks  made  upon  it,  and  the  authorities 
referred  to,  show  that  this  court  was  fully  apprised  of  the 
conflicting  opinions  of  the  English  courts  on  the  question  ; 
and  that  opinions,  contrary  to  that  of  the  House  of  Liords, 
in  the  case  of  Rowe  v.  Young,  2  Brod.  &  Bing.  165,  had  been 
entertained  by  some  of  the  courts  in  this  country  ;  and,  under 
this  view  of  the  question,  the  court  say  they  are  strongly 
inclined  to  adopt  the  American  decisions.  As  the  precise 
question  is  now  presented  by  this  record,  it  becomes  necessary 
to  dispose  of  it. 

It  is  not  deemed  necessary  to  go  into  a  critical  examination 
of  the  English  authorities  upon  this  point ;  a  reference  to  the 
case  in  the  House  of  Lords,  which  was  decided  in  the  year 
1820,  shows  the  great  diversity  of  opinion  entertained  by  the 
English  judges  upon  this  question.  It  was,  however,  decided 
that  if  a  bill  of  exchange  is  accepted,  payable  at  a  particular 
place,  the  declaration  in  an  action  on  such  bill  against  the  ac- 
ceptor must  aver  presentment  at  that  place,  and  the  aver- 
ment must  be  proved.  The  Lord  Chancellor,  in  stating  the 
question,  said  this  was  a  very  fit  question  to  be  brought  be- 
fore the  House  of  Lords,  because  the  state  of  the  law,  as 
actually  administered  in  the  courts,  is  such,  that  it  would  be 
infinitely  better  to  settle  it  in  any  way  than  to  permit  so  con- 
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troversial  a  state  to  exist  any  longer.  That  the  Court  of 
Eang^s  Bench  has  been  of  late  years  in  the  habit  of  holding 
that  such  an  acceptance  as  this  is  a  general  acceptance ;  and 
that  it  is  not  necessary  to  notice  it  as  such  in  the  declaration, 
or  to  prove  presentment,  but  that  it  must  be  considered  as 
matter  of  defence  ;  and  that  the  defendant  must  state  himself 
ready  to  pay  at  the  place,  and  bring  the  money  into  court, 
and  so  bar  the  action  by  proving  the  truth  of  that  defence. 
On  the  contrary,  the  Court  of  Common  Pleas  was  in  the 
habit  of  holding  that  an  acceptance  like  this  was  a  qualified 
acceptance,  and  that  the  contract  of  the  acceptor  was  to  pay 
at  the  place  ;  and  that  as  matter  of  pleading  a  presentment  at 
the  place  stipulated  must  be  averred,  and  that  evidence  must 
be  given  to  sustain  that  averment;  and  that  the  holder  of 
the  bill  has  no  cause  of  action  unless  such  demand  has  been 
made.  In  that  case,  the  opinion  of  the  twelve  judges  was 
taken  and  laid  before  the  House  of  Lords,  and  will  be  found' 
reported  in  an  appendix  to  the  report  of  the  case  of  Rowe 
V.  Young,  2  Brod.  &  Bing.  180.  In  which  opinions,  all  the 
cases  are  referred  to  in  which  the  question  had  been  drawn 
into  discussion;  and  the  result  appears  to  have  been  that 
eight  judges  out  of  the  twelve  sustained  the  doctrine  of  the 
King's  Bench  on  this  question,' notwithstanding  which  the 
judgment  was  reversed. 

It  is  fairly  to  be  inferred  from  an  act  of  Parliament,  passed 
immediately  thereafter,  1  &  2  Geo.  lY.  c.  78,  that  this  decision 
was  not  satisfactory.  By  that  act,  it  is  declared  that  *^  after 
the  1st  of  August,  1821,  if  any  person  shall  accept  a  bill  of 
exchange,  payable  at  the  house  of  a  banker  or  other  place, 
without  further  expression  in  his  acceptance,  such  acceptance 
shall  be  deemed  and  taken  to  be,  to  all  intents  and  purposes, 
a  general  acceptance  of  such  bill.  But  if  the  acceptor  shall, 
in  his  acceptance,  express  that  he  accepts  the  bill  payable  at 
a  banker's  house  or  other  place  only,  and  not  otherwise  or 
elsewhere,  such  acceptance  shall  be  a  qualified  acceptance  of 
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such  bill ;  and  the  acceptor  shall  not  be  liable  to  pay  the  bill 
except  in  default  of  payment^  when  such  payment  shall  have 
been  first  duly  demanded  at  such  banker's  house  or  other 
place."    Bayley  on  Bills,  200,  note. 

In  most  of  the  cases  which  have  arisen  in  the  English 
courts,  the  suit  has  been  against  the  acceptor  of  the  bill,  and 
in  some  cases  a  distinction  would  seem  to  be  made  between 
such  a  case  and  that  of  a  note  when  the  action  is  against  the 
maker,  and  the  designated  place  is  in  the  body  of  the  note. 
But  there  can  be  no  solid  grounds  upon  which  such  a  distinc- 
tion can  rest.  The  acceptor  of  a  bill  stands  in  the  same  rela- 
tion to  the  drawee  as  the  maker  of  a  note  does  to  the  payee ; 
and  the  acceptor  is  the  principal  debtor  in  the  case  of  a  bill, 
precisely  like  the  maker  of  a  note.  The  liability  of  the 
acceptor  grows  out  of,  and  is  to  be  governed  by,  the  terms  of 
his  acceptance,  and  the  liability  of  the  maker  of  a  note  grows 
out  of,  and  is  to  be  governed  by,  the  terms  of  his  note  ;  and 
the  place  of  payment  can  be  of  no  more  importance  in  the 
one  case  than  in  the  other.  And  in  some  of  the  cases  where 
the  point  was  made,  the  action  was  against  the  maker  of  a 
promissory  note,  and  the  place  of  payment  designated  in  the 
body  of  the  note.  The  case  of  NichoUs  v.  Bowes,  2  Camp. 
498,  was  one  of  that  description,  decided  in  the  year  1810 ; 
and  it  was  contended  on  the  trial  that  the  plaintiff  was 
bound  to  show  that  the  note  was  presented  at  the  banking- 
house  where  it  was  made  payable.  But  Lord  EUenborough, 
before  whom  the  cause  was  tried,  not  only  decided  that  no 
such  proof  was  necessary,  but  would  not  suffer  such  evidence 
to  be  given ;  although  the  counsel  for  the  plaintiff  said  he 
had  a  witness  in  court  to  prove  the  note  was  presented  at 
the  banker's  the  day  it  became  due;  his  lordship  alleging 
that  he  was  afraid  to  admit  such  evidence,  lest  doubts  should 
arise  as  to  its  necessity.  And  in  the  case  of  Wild  v.  Ren- 
nards,  1  Camp.  425,  note,  Mr.  Justice  Bayley,  in  the  year 
1809,  ruled  that  if  a  promissory  note  is  made  payable  at  a 
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particular  place,  in  an  action  against  the  maker,  there  is  no 
necessity  for  proving  that  it  was  presented  there  for  pay- 
ment. 

The  case  of  Sanderson  v,  Bowes,  14  East,  500,  decided  in . 
the  King's  Bench  in  the  year  1811,  is  sometimes  referred  to 
as  containing  a  difiTerent  rule  of  construction  of  the  same 
words  when  used  in  the  body  of  a  promissory  note  from  that 
which  is  given  to  them  when  used  in  the  acceptance  of  a  bill 
of  exchange.  But  it  may  be  well  questioned  whether  this 
use  warrants  any  such  conclusion.  That  was  an  action  on  a 
promissory  note  by  the  bearer  against  the  maker.  The  note, 
as  set  out  in  the  declaration,  was  a  promise  to  pay  on  demand 
at  a  specified  place,  and  there  was  no  averment  that  a  demand 
of  payment  had  been  made  at  the  place  designated.  To 
which  declaration  the  defendant  demurred ;  and  the  counsel 
in  support  of  the  demurrer  referred  to  cases  where  the  rule 
had  been  applied  to  acceptances  on  bills  of  exchange ;  but 
contended  that  the  rule  did  not  apply  to  a  promissory  note, 
when  the  place  is  designated  in  the  body  of  the  note.  Lord 
Ellenborough,  in  the  course  of  the  argument,  in  answer  to 
some  cases  referred  .to  by  counsel,  observed:  ^^  Those  are 
cases  where  money  is  to  be  paid,  or  something  to  be  done  at 
a  particular  time  as  well  as  place,  therefore  the  party  (de- 
fendant) may  readily  make  an  averment  that  he  was  ready 
at  the  time  and  place  to  pay,  and  that  the  other  party  was 
not  ready  to  receive  it ;  but  here  the  time  of  payment  depends 
entirely  on  the  pleasure  of  the  holder  of  the  note.*'  It  is 
true  Lord  Ellenborough  did  not  seem  to  place  his  opinion,  in 
the  ultimate  decision  of  the  cause,  upon  this  ground.  But 
the  other  judges  did  not  allude  to  the  distinction  taken  at  the 
bar  between  that  case  and  the  acceptance  of  a  bill  in  like 
terms,  but  placed  their  opinions  upon  the  terms  of  the  note 
itself,  being  a  promise  to  pay  on  demand  at  a  particular  place. 
And  there  is  certainly  a  manifest  distinction  between  a  prom- 
ise to  pay  on  demand,  at  a  given  place,  and  a  promise  to  pay 
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at  a  fixed  time  at  such  place.  And  it  is  hardly  to  be  presumed 
that  Lord  EUenborough  intended  to  rest  his  judgment  jupon 
a  distinction  between  a  promissory  note  and  a  bill  of  exchange, 
as  both  he  and  Mr.  Justice  Bayley  had  a  very  short  time 
before,  in  the  cases  of  NichoUs  v.  Bowes,  2  Camp.  498,  and 
Wild  V.  Rennards,  1  Camp.  425,  note,  above  referred  to, 
applied  the  same  rule  of  construction  to  promissory  notes, 
where  the  promise  was  contained  in  the  body  of  the  note. 
Where  the  promise  is  to  pay  on  demand  at  a  particular  place, 
there  is  no  cause  of  action  until  the  demand  is  made,  and  the 
maker  of  the  note  cannot  discharge  himself 'by  an  offer  of 
payment,  the  note  not  being  due  until  demanded. 

Thus,  we  see  that  until  the  late  decision  in  the  House  of 
Lords,  in  the  case  of  Rowe  v.  Young,  and  the  act  of  Parlia- 
ment passed  soon  thereafter,  this  question  was  in  a  very  un* 
settled  state  in  the  English  courts  ;  and,  without  undertaking 
to  decide  between  those  conflicting  opinions,  it  may  be  well 
to  look  at  the  light  in  which  this  question  has  been  viewed 
in  the  courts  in  this  country. 

This  question  came  before  the  Supreme  Court  of  the  State 
of  New  Yorky  in  the  year  1809,  in  the  case  of  Foden  and  Slater 
t;.  Sharp,  4  Johns.  183,  and  the  court  said  the  holder  of  a  bill 
of  exchange  need  not  show  a  demand  of  payment  of  the 
acceptor  any  more  than  of  the  maker  of  a  note.  It  is  the 
business  of  the  acceptor  to  show  that  he  was  ready  at  the  day 
and  place  appointed,  but  that  no  one  came  to  receive  the 
money,  and  that  he  was  always  ready  afterwards  to  pay. 
This  case  shows  that  the  acceptor  of  a  bill  and  the  maker  of 
a  note  were  considered  as  standing  on  the  same  footing  with 
respect  to  a  demand  of  payment  at  the  place  designated. 
And  in  the  case  of  Wolcott  v.  Van  Santvoord,  17  Johns.  248, 
which  came  before  the  same  court  in  the  year  1819,  the  same 
question  arose.  The  action  was  against  the  acceptor  of  a  bill, 
payable  five  months  after  date  at  the  Bank  of  Utica,  and  the 
declaration  contained  no  averment  of  a  demand  at  the  Bank 
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of  Utica,  and,  upon  a  demurrer  to  the  declaration,  the  court 
gave  judgment  for  the  plaintiff.  Chief  Justice  Spencer,  in 
delivering  the  opinion  of  the  Court,  observed  that  the  ques- 
tion had  been  already  decided  in  the  case  of  Foden  v.  Sharp ; 
but,  considering  the  great  diversity  of  opinion  among  the 
judges  in  the  English  courts  on  the  question,  he  took  occa- 
sion critically  to  review  the  cases  which  had  come  before 
those  courts,  and  shows  veiy  satisfactorily  that  the  weight  of 
authority  is  in  conformity  to  that  decision,  and  the  demurrer 
was  accordingly  overruled ;  and  the  law  in  that  State  for  the 
last  thirty  years  has  been  considered  as  settled  upon  this 
point.  And,  although  the  action  was  against  the  acceptor  of 
a  bill  of  exchange,  it  is  very  evident  that  this  circumstance 
had  DO  influence  upon  the  decision ;  for  the  court  say  that 
in  this  respect  the  acceptor  stands  in  the  same  relation  to  the 
payee  as  the  maker  of  a  note  does  to  the  indorsee.  He  is  the 
principal,  and  not  a  collateral  debtor. 

And,  in  the  case  of  Caldwell  t;.  Cassady,  8  Cowen,  271, 
decided  in  the  same  court  in  the  year  1828,  the  suit  was  upon 
a  promissory  note,  payable  sixty  days  after  date  at  the  Frank- 
lin Bank  in  New  York,  and  the  note  had  not  been  presented 
or  payment  demanded  at  the  bank ;  the  court  said,  this  case 
has  been  already  decided  by  this  court  in  the  case  of  Wolcott 
V.  Van  Santvoord.  And,  after  noticing  some  of  the  cases  in 
the  English  courts  and  alluding  to  the  confusion  that  seemed 
to  exist  there  upon  the  question,  they  add :  ^^  That,  whatever 
be  the  rule  in  other  courts,  the  rule  in  this  court  must  be 
considered  settled,  that,  where  a  promissory  note  is  made  pay- 
able at  a  particular  place  on  a  day  certain,  the  holder  of  the 
note  is  not  bound  to  make  a  demand  at  the  time  and  place 
by  way  of  a  condition  precedent  to  the  bringing  of  an  action 
against  the  maker.  But,  if  the  maker  was  ready  to  pay  at 
the  time  and  place,  he  may  plead  it  as  he  would  plead  a 
tender  in  bar  of  damages  and  costs  by  bringing  the  money 
into  court/* 
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It  is  not  deemed  necessary  to  notice  very  much  at  length 
the  various  cases  that  have  arisen  in  the  American  courts  upon 
this  question,  but  barely  to  refer  to  such  as  have  fallen  under 
the  observation  of  the  court ;  and  we  briefly  state  the  point 
and  the  decision  thereupon ;  and  the  result  will  show  a  uni- 
form course  of  adjudication,  that,  in  actions  on  promissory 
notes  against  the  maker,  or  on  bills  of  exchange,  where  the 
suit  is  against  the  maker  in  the  one  case,  and  acceptor  in  the 
other,  and  the  note  or  bill  made  payable  at  a  specified  time 
and  place,  it  is  not  necessary  to  aver  in  the  declaration,  or 
prove  on  the  trial,  that  a  demand  of  payment  was  made  in 
order  to  maintain  the  action.  But  that  if  the  maker  or  ac- 
ceptor was  at  the  place  at  the  time  designated,  and  was  ready 
and  offered  to  pay  the  money,  it  was  matter  of  defence  to  be 
pleaded  and  proved  on  his  part 

The  case  of  Watkins  v.  Crouch  &  Co.,  in  the  Court  of  Ap- 
peals of  Virginia,  5  Leigh,  522,  was  a  suit  against  the  maker 
and  indorser,  jointly,  as  is  the  course  in  that  State  upon  a 
promissory  note  like  the  one  in  suit.  The  note  was  made 
payable  at  a  specified  time,  at  the  Farmers'  Bank,  at  Rich- 
mond, and  the  Court  of  Appeals,  in  the  year  1834,  decided 
that  it  was  not  necessary  to  aver  and  prove  a  presentation 
at  the  bank  and  demand  of  payment,  in  order  to  entitle  the 
plaintiff  to  recover  against  the  maker ;  but  that  it  was  neces- 
sary in  order  to  entitle  him  to  recover  against  the  indorser ; 
and  the  president  of  the  court  went  into  a  very  elaborate 
consideration  of  the  decisions  of  the  English  courts  upon  the 
question;  and  to  show  that,  upon  common-law  principles, 
applicable  to  bonds,  notes,  and  other  contracts  for  the  pay- 
ment of  money,  no  previous  demand  was  necessary  in  order 
to  sustain  the  action,  but  that  a  tender  and  readiness  to  pay 
-  must  come  by  way  of  defence  from  the  defendant ;  and  that, 
looking  upon  the  note  as  commercial  paper,  the  principles  of 
the  common  law  were  clearly  against  the  necessity  of  such 
demand  and  proof  where  the  time  and  place  were  specified. 
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though  it  would  be  otherwise  where  the  place,  but  not  the 
time,  was  specified ;  a  demand  in  such  case  ought  to  be 
made ;  and  he  examined  the  case  of  Sanderson  v.  Bowes,  to 
show  that  it  turned  upon  that  distinction,  the  note  being  pay- 
able on  demand  at  a  specified  place.  The  same  doctrine  was 
held  by  the  Court  of  Appeals  of  Maryland,  in  the  case  of 
Bowie  t;.  Duvall,  1  Gill  &  Johnson,  175  ;  and  the  New  York 
cases,  as  well  as  that  of  the  Bank  of  the  United  States  v. 
Smith,  11  Wheat.  171,  are  cited  with  approbation,  and  fully 
adopted :  and  the  court  put  the  case  upon  the  broad  ground 
that,  when  the  suit  is  against  the  maker  of  a  promissory 
note,  payable  at  a  specified  time  and  place,  no  demand  is 
necessary  to  be  averred,  upon  the  principle  that  the  money  to 
be  paid  is  a  debt  from  the  defendant,  that  it  is  due  generally 
and  universally,  and  will  continue  due,  though  there  be  a 
neglect  on  the  part  of  the  creditor  to  attend  at  the  time  and 
place  to  receive  or  demand  it.  That  it  is  matter  of  defence, 
on  the  part  of  the  defendant,  to  show  that  he  was  in  attend- 
ance to  pay,  but  that  the  plaintiff  was  not  there  to  receive 
it ;  which  defence  generally  will  be  in  bar  of  damages  only, 
and  not  in  bar  of  the  debt.  The  case  of  Buggies  v.  Patten, 
8  Mass.  480,  sanctions  the  same  rule  of  construction.  The 
action  was  on  a  promissory  note  for  the  payment  of  money 
at  a  day  and  place  specified ;  and  the  defendant  pleaded  that 
he  was  present  at  the  time  and  place,  and  ready  and  willing 
to  pay,  according  to  the  tenor  of  his  promises,  in  the  second 
count  of  the  declaration  mentioned,  and  avers  that  the  plain- 
tiff was  not  then  ready  or  present  at  the  bank  to  receive  pay- 
ment, and  did  not  demand  the  same  of  the  defendant,  as  the 
plaintiff  in  his  declaration  had  alleged :  the  court  said  this 
was  an  immaterial  issue,  and  no  bar  to  an  action  or  promise 
to  pay  money. 

So,  also,  in  the  State  of  New  Jersey,  the  same  rule  is 
adopted;  In  the  case  of  Weed  v.  Van  Houten,  4  Halst.  (N.  J.) 
189,  the  Chief  Justice  says :  ^^  The  question  is,  whether,  in 
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an  action  by  the  payee  of  a  promissory  note,  payable  at  a 
particular  place,  and  not  on  demand,  but  at  time,  it  is  neces* 
sary  to  aver  a  presentment  of  the  note  and  demand  of  pay- 
ment by  the  holder  at  that  place,  at  the  maturity  of  the 
note.**  And,  upon  this  question,  he  says  :  "  I  have  no  hesi- 
tation in  expressing  my  entire  concurrence  in  the  American 
decisions,  so  far  as  is  necessary  for  the  present  occasion ;  that 
a  special  averment  of  presentment  at  the  place  is  not  neces- 
sary to  the  validity  of  the  declaration,  nor  is  proof  of  it 
necessary  upon  the  trial.  This  rule,  I  am  satisfied,  is  most 
conformable  to  sound  reason,  most  conducive  to  public  con- 
venience, best  supported  by  the  general  principles  and  doc- 
trines of  the  law,  and  most  assimilated  to  the  decisions  which 
bear  analogy  more  or  less  directly  to  the  subject.'* 

The  same  rule  has  been  fully  established  by  the  Supreme 
Court  of  Tennessee,  in  the  cases  of  M'Nairy  v.  Bell,  and  Mul- 
herrin  v.  Hannum,  1  Yerg.  502,  and  2  Yerg.  81,  and  the  rule 
sustained  and  enforced  upon  the  same  principles  and  course 
of  reasoning  upon  which  the  other  cases  referred  to  have 
been  placed.  And  no  case,  in  an  American  court,  has  fallen 
under  our  notice,  where  a  contrary  doctrine  has  been  asserted 
and  maintained.  And  it  is  to  be  observed  that  most  of  the 
cases  which  have  arisen  in  this  country,  where  this  question 
has  been  drawn  into  discussion,  were  upon  promissory 
notes,  where  the  place  of  payment  was,  of  course,  in  the  body 
of  the  note.  After  such  a  uniform  course  of  decisions  for  at 
least  thirty  years,  it  would  be  inexpedient  to  change  the  rule, 
even  if  the  grounds  upon  which  it  was  originally  established 
might  be  questionable ;  which,  however,  we  do  not  mean  to 
intimate.  It  is  of  the  utmost  importance  that  all  rules  relat- 
ing to  commercial  law  should  be  stable  and  uniform.  They 
are  adopted  for  practical  purposes,  to  regulate  the  course  of 
business  in  commercial  transactions  ;  and  the  rule  here  estab- 
lished is  well  calculated  for  the  convenience  and  safety  of  all 
parties. 
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The  place  of  payment  in  a  promissory  note,  or  in  an  ac- 
ceptance of  a  bill  of  exchange  y  is  always  matter  of  arrange- 
ment between  the  parties  for  their  mutaal  accommodation^ 
and  may  be  stipulated  in  any  manner  that  may  best  suit  their 
conyenience.  And,  when  a  note  or  bill  is  made  payable  at  a 
bank,  as  is  generally  the  case,  it  is  well  known  that,  accord- 
ing to  the  usual  course  of  business,  the  note  or  bill  is  lodged 
at  the  bank  for  collection  ;  and,  if  the  maker  or  acceptor  calls 
to  take  it  up  when  it  falls  due,  it  will  be  delivered  to  him, 
and  the  business  is  closed.  But,  should  he  not  find  his  note 
or  bill  at  the  bank,  he  can  deposit  his  money  to  meet  the 
note  when  presented ;  and,  should  he  be  afterwards  prose- 
cuted, he  would  be  exonerated  from  all  costs  and  damages, 
upon  proving  such  tender  and  deposit.  Or,  should  the  note 
or  bill  be  made  payable  at  some  place  other  than  a  bank, 
and  no  deposit  could  be  made,  or  he  stiould  choose  to  retain 
his  money  in  hb  own  possession,  an  offer  to  pay  at  the  time 
and  place  would  protect  him  against  interest  and  costs,  on 
bringing  the  money  into  court ;  so  that  no  practical  inconven- 
ience or  hazard  can  result  from  the  establishment  of  this  rule 
to  the  maker  or  acceptor.  But,  on  the  other  hand,  if  a  pre- 
sentment of  the  note  and  demand  of  payment  at  the  time 
and  place  are  indispensable  to  the  right  of  action,  the  holder 
might  hazard  the  entire  loss  of  his  whole  debt. 
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Oridoe  V.  Shebborne. 

(11  Meeson  &  Welsby,  374.    Court  of  Exchequer,  May,  1843.) 

Instalments,  Grace.  ^-  A  promissory  note  payable  by  instalments  is  assignable 
within  the  Stat.  8  &  4  Anne,  c.  9 ;  and  the  maker  is  entitled  to  the  days  of 
grace  npon  the  falling  due  of  each  instalment. 

• 

Assumpsit  by  indorsee  against  payee  of  a  promissory  note, 
dated  19th  November,  1838,  payable  to  the  defendant  by  in- 
stalments on  the  19th  of  Noyember  in  each  succeeding  year, 
for  seven  years.  This  action  was  brought  to  recover  the 
amount  of  the  instalment  due  on  the  19th  of  November,  1842. 
There  were  pleas  denying  that  the  note  was  duly  presented 
for  payment,  or  that  the  defendant  had  due  notice  of  the  pre- 
sentment and  dishonor.  At  the  trial  before  Rolfe,  B.,  at  the 
Middlesex  sittings  after  Hilary  Term,  it  appeared  that  the  note 
was  presented  for  payment  of  the  instalment  in  question  on 
the  22d  of  November,  the  plaintiflf  thus  allowing  the  three 
days  of  grace  usually  given  in  the 'case  of  negotiable  instru- 
ments :  it  was  dishonored,  and  notice  of  the  dishonor  was 
given  to  the  defendant  the  next  day.  It  was  objected  for 
the  defendant  that  the  presentment  and  notice  of  dishonor 
were  too  late ;  that  a  promissory  note  payable  by  instal- 
ments was  not  a  negotiable  instrument  within  the  law  and 
custom  of  merchants,  and  the  maker  thereof  was  not  enti- 
tled to  days  of  grace  at  all ;  or,  if  he  were,  they  could  be 
allowed  only  for  payment  of  the  last  instalment.  The  learned 
judge  overruled  the  objection,  and  the  plaintiff  obtained  a 
verdict. 

In  this  term,  Knowles  obtained  a  rule  nisi  for  a  new  trial, 
on  the  above  ground  :  against  which 

72.  V,  Michards  and  Whitekurst  now  showed  cause.  A 
promissory  note  payable  by  instalments  was  a  valid  security 
before  the  Stat,  of  8  &  4  Anne,  c.  9,  and  it  is  negotiable  by 
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virtue  of  that  statute.  A  promissory  note  was  always  evi- 
dence of  money  lent,  whether  payable  by  instalments  or 
otherwise,  as  admitting  a  debt  payable  at  the  day  when  it  was 
to  become  due.  The  difficulty  was,  that  the  promisee  could 
not  declare  upon  the  note  itself  for  want  of  consideration 
apparent  on  the  face  of  it,  not  being  an  instrument  within  the 
law  and  custom  of  merchants.  In  consequence  of  that  diffi- 
culty, the  statute  of  Anne  was  passed,  which,  being  made  for 
the  advancement  of  trade,  has  always  received  a  liberal  con- 
struction. Rawlinson  v.  Stone,  3  Wils.  1 ;  Milne  v,  Graham,  1 
B.  &  Cr.  192 ;  2  D.  &;  R.  293.  Its  language  is  as  large  and  com- 
prehensive as  possible,  and  the  effect  of  it  is  to  place  all 
promissory  notes  upon  the  same  footing  in  every  respect  as 
inland  bills  of  exchange,  and  to  invest  them  with  all  the 
incidents  which  by  the  law  merchant  appertained  to  such  in- 
struments. There  is  nothing  whatever  in  the  statute  from 
which  it  can  at  all  be  inferred  that  promissory  notes  payable 
by  instalments  were  not  intended  by  the  legislature  to  be  in- 
cluded within  its  provisions  ;  and  although  there  is  no  express 
authority  that  promissory*  notes  may  be  made  payable  by  in- 
stalments, and  be  negotiable,  there  are  many  cases  in  which 
that  is  assumed  to  be  the  law.  Thus,  in  Siddall  v.  Rawclifife, 
1  C.  &  M.  490,  Bayley,  B.,  says :  ^^  If  yon  had  taken  a  note 
payable  by  instalments,  you  might  have  sued  as  those  instal- 
ments became  due ; "  thus  treating  it  as  a  matter  clearly 
understood  that  it  is  a  valid  instrument  within  the  statute. 
Numerous  actions  upon  such  notes  are  to  be  found  in  the 
books,  and  no  trace  of  such  an  objection  as  the  present  ap- 
pears in  any  of  them.  In  Rudder  v.  Price,  1  H.  Bl.  547,  for 
instance,  it  would  have  been  idle  to  discuss  the  question 
whether  and  when  debt  could  lie  on  a  note  payable  by  instal- 
ments, if  the  objection  now  taken  were  of  any  weight.  See 
also  Ashford  v.  Hand,  Andr.  370 ;  Donaldson  v.  Thompson, 
6  M.  A  W.  316 ;  Davies  v.  WUkinson,  10  Ad.  &  E.  98 ;  2  P. 
&  D.  256 ;  Hatch  v.  Trayes,  11  Ad.  &  E.  702 ;  3  P.  &  D. 
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408.  Again,  the  various  treatises  on  the  sabject  of  bills  of 
exchange  and  promissory  notes,  while  pointing  out  every 
conceivable  objection  to  the  validity  and  form  of  such  instru- 
ments, contain  no  suggestion  whatever  of  this.  And  the 
legislature  itself  has  recognized  notes  payable  by  instalments 
as  vaUd  instruments  by  providing  for  the  manner  in  which 
they  shall  be  stamped.  65  Geo.  III.  c.  184,  sched.  pt.  1.  If, 
then,  such  notes  are  within  the  statute  of  Anne,  it  is  a  ques- 
tion of  minor  consideration  whether  days  of  grace  are  to  be 
allowed  upon  them.  If  not,  the  presentment  is  an  imma- 
terial allegation.  But  how  can  one  part  of  the  custom  of 
merchants  be  applied  to  them,  and  not  the  other  ?  Notice 
is  necessary  only  by  the  custom  of  merchants ;  and  so  also 
they  are  equally  within  the  other  custom,  as  to  the  time  of 
presentment.  Bills  of  exchange,  it  is  true,  are  not  often  so 
drawn ;  but  what  can  be  the  objection  to  it,  either  in  reason 
or  in  law  ?  Why  may^not  a  man  put  several  sums  payable  at 
different  times  into  one  bill,  just  as  well  as  he  may  drajnr 
separate  bills  at  different  dates  for  the  several  parts  of  the 
aggregate  amount  ?  It  is  said,  what  is  the  acceptor  to  do, 
because  on  payment  he  is  entitled  to  have  the  instrument  de- 
livered up  ?  The  answer  is,  he  has  chosen  to  enter  into  such 
a  contract,  and  must  be  bound  by  it.  But,  further,  the  drawer 
of  a  bill  may  direct  a  special  manner  of  payment.  Com.  Dig. 
Merchant,  F.  6 ;  so,  a  payee  may  indorse  conditionally ;  or, 
for  a  part,  befoi^  acceptance,  Robertson  v.  Kensington,  4 
Taunt.  30  ;  Hawkins  t;.  Cardee,  1  Salk.  65.  In  Josselyn  v.  La- 
cier, 10  Mod.  294;  cited  2  Ld.  Raym.  1362,  and  Stra.  219,  762, 
a  bill  payable  by  instalments  was  held  to  be  within  the  statute 
of  Anne.  If  a  party  may  accept  for  different  parts  of  a  bill, 
why  may  he  not  draw  it  payable  at  different  periods  ?  In  the 
present  case,  the  whole  sum  is  not  made  payable  on  default 
in  payment  of  one  instalment,  but  each  instalment  is  treated 
as  a  separate  security,  and  the  law  merchant  is  applicable  to 
each.    Brown  v.  Harraden,  4  T.  R.  148,  shows  that  days  of 
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grace  are  to  be  allowed  on  promissory  notes  in  the  same 
manner  as  on  bills  of  exchange. 

Knawles^  in  support  of  the  rule.  There  is  undoubtedly  no 
express  authority  upon  this  subject ;  and  none  of  the  cases 
which  have  been  cited  are  really  in  point.  The  question  must 
no  doubt  be  decided  by  analogy  to  the  rule  which  obtains  in 
respect  of  bills  of  exchange ;  and  if  days  of  grace  are  to  be 
allowed  upon  bills  of  exchange  payable  by  instalments,  as 
each  instalment  becomes  due,  then  the  ruling  in  this  case  was 
correct.  But  it  is  submitted  that  a  bill  of  exchange  is  nego* 
tiable  within  the  law  merchant,  only  when  it  is  specified  to 
be  for  the  payment  of  one  definite  sum  at  a  definite  time.  A 
biU  of  exchange  payable  by  instalments  is  in  truth  unknown 
amongst  merchants.  [Pabke,  B.  The  knowledge  or  prac- 
tice of  merchants  may  be  a  very  different  thing  from  the 
general  law  merchant.]  Neither  are  such  bills  mentioned  in 
any  of  the  treatises  upon  the  law  merchant.  It  is  plain  that 
such  instruments  would  much  perplex  the  transactions  of  the 
mercantile  community,  and  certainly  the  invariable  practice 
is  tb  draw  separate  bills  at  several  dates.  If  6uch  instruments 
as  these  are  permitted  to  be  negotiable,  great  inconvenience 
must  be  the  consequence.  The  different  instalments  may  be 
indorsed  to  different  persons,  and  some  of  them  may  be  paid 
when  due  and  some  not ;  and,  as  the  party  who  pays  a  bill  or 
note  is  entitled  to  have  it  delivered  up  to  him,  great  difficulty 
would  thus  be  thrown  in  the  way  of  the  parties  seeking  to 
recover  subsequent  unpaid  amounts.  [Parke,  B.  A  biU  of 
exchange  may  be  aeeepted  for  part,  but  not  indorsed  for  part. 
This  note,  is  one  entire  contract  to  pay  a  definite  sum  at  dif- 
ferent times.]  But,  further,  wJten  are  the  days  of  grace  to  be 
allowed  ?  If  at  all,  surely  not  until  the  last  instalment  be- 
comes due,  for  until  then  the  note  is  running. 

Parks,  B.  I  think  the  rule  in  this  case  ought  to  be  dis- 
charged.    The  question  is,  whether,  on  a  promissory  not)9 

6 
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payable  by  instalments,  the  usual  three  days  of  grace  are  to 
be  allowed  or  not.  In  order  to  determine  this  point,  the  first 
question  that  presents  itself  is,  whether  such  an  instrument  is 
a  promissory  note  at  all,  within  the  Stat  3  &  4  Anne,  d^  9,  so 
as  to  entitle  any  party  into  whose  hands  it  may  come  to  sue 
upon  it ;  for,  if  so,  there  will  be  no  difficulty  in  extending  to 
it  the  same  rule  as  prevails  in  the  case  of  bills  of  exchange  ; 
namely,  that  days  of  grace  are  to  be  allowed  in  all  cases 
where  a  sum  of  money  is  by  such  a  negotiable  instrument 
made  payable  at  a  fixed  day.  Now,  in  order  to  render  this 
valid  as  a  promissory  note,  we  must  first  consider  whether  it 
might  be  sued  on  by  the  original  parties  to  it.  It  is  well 
known  that,  before  the  passing  of  the  Stat.  S  &  4  Anne,  c.  9, 
it  was  the  opinion  of  Lord  Holt  that  a  promissory  note  was 
only  evidence  of  a  debt,  and  not  an  instrument  of  obligatory 
force  in  itself.  Then  came  the  statute,  which  puts  promissory 
notes  on  the  footing  of  inland  bills  of  exchange.  The  pream- 
ble recites  that  rt  had  been  held  ^Hhat  notes  in  writing, 
signed  by  the  party  who  makes  the  same,  whereby  such  party 
promises  to  pay  unto  any  other  person  or  his  order  any  sum  of 
money  therein  mentioned,  are  not  assignable  or  indorsable 
over,  within  the  custom  of  merchants,  to  any  other  person ; 
and  that  such  person  to  whom  the  sum  of  money  mentioned 
in  such  note  is  payable  cannot  maintain  an  action  by  the 
custom  of  merchants  against  the  person  who  first  made  and 
signed  the  same ;  and  that  any  person  to  whom  such  note 
should  be  assigned,  indorsed,  or  made  payable  could  not» 
within  the  said  custom  of  merchants,  maintain  an  action 
against  the  person  who  first  drew  and  signed  the  same." 
The  statute  is  thus  directed  to  two  grievances,  — that  the  note 
is  not  assignable,  and  that  it  is  not  the  subject  of  an  action. 
Therefore,  '^  to  encourage  trade  and  commerce,  which  will  be 
much  advanced  if  such  notes  shall  have  the  same  effect  as  in- 
land bills  of  exchange,"  the  statute  in  the  first  section  goes 
on  to  enact  that  ^^  all  notes  in  writing,  whereby  any  person. 
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body  politic  or  corporate,  shall  promise  to  pay  to  any  other 
person  or  pei^sons,  bod/  politic  or  corporate,  his,  her,  or  their 
order,  or  unto  bearer,  any  sum  of  money  mentioned  in  such 
note,  shall  be  taken  and  construed  to  be,  by  virtue  thereof, 
due  and  payable  to  any  such  person  or  persons,  &c.,  to  whom 
the  same  is  made  payable.^'  These  words  are  general,  and 
without  any  limitation  as  to  the  mode  in  which  the  money  is  to 
be  paid.  The  section  goes  on  to  enact  that  ^^  every  such  note 
shall  be  made  assignable  or  indorsable  over,  in  the  same  man- 
ner as  inland  bills  of  exchange  are  or  may  be,  according  to 
the  custom  of  merchants  ;  and  that  the  person  or  persons,  &c., 
to  whom  any  such  sum  of  money  shall  be  by  such  note  made 
payable,  may  maintain  an  action  for  the  same,  in  such  manner 
as  they  might  do  upon  any  inland  bill  of  exchange  made  or 
drawn  according  to  the  custom  of  merchants,  against  the 
person  or  persons  who  signed  the  same ;  and  that  any  person 
or  persons,  body  politic  or  corporate,  to  whom  such  note  is 
indorsed  or  assigned,  or  the  money  therein  mentioned  ordered 
to  be  paid  by  indorsement  thereon,  may  maintain  their  action 
for  such  sum  of  money  either  against  the  person,  &c.,  who 
signed  such  note,  or  against  any  of  the  persons  who  indorsed 
the  same,  in  like  manner  as  in  cases  of  inland  bills  of  ex- 
change." On  the  provisions  of  this  statute,  therefore,  we 
find  no  limitation  imposed  as  to  the  manner  in  which  the 
money  is  to  be  made  payable  ;  and  consequently,  unless  there 
is  some  established  rule  or  settled  practice  to  the  contrary,  a 
promissory  note  must  be  deemed  good  within  the  statute, 
whether  it  be  to  pay  a^  entire  sum  at  once,  or  to  pay  it  by 
instalments.  No  case  has  been  cited  to  show  that  a  promis- 
sory note  in  the  latter  form  is  not  good,  and  we  must  there- 
fore look  at  the  course  pursued  in  practice  since  the  statute. 
Speaking  from  modern  experience  (and  mine  in  this  respect 
has  been  of  some  standing),  I  have  no  doubt  that  numerous 
actions  have  been  brought  by  the  original  parties  in  whose 
fitvor  such  notes  have  been  made ;  indeed,  that  this  is  so 
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every  gentleman  in  the  habit  of  drawing  under  the  bar  can 
testify ;  and  it  is  now  much  too  late  to  say  such  actions  aa 
those  are  not  maintainable.  And  if  promissory  notes  are 
within  the  first  clause  of  the  statute,  I  see  no  sufficient  reason 
why  they  should  not  also  be  within  the  second,  and  conse* 
quenUy  assignable  to  an  indorsee*  Besides  the  invariable 
practice  on  this  subject,  and  the  fact  that  actions  on  notes  of 
this  kind  have  been  so  numerous,  that  it  is,  I  may  say,  im- 
possible that  the  present  objection  should  not  have  been  taken 
in  some  of  them,  if  there  were  really  any  weight  in  it,  several 
reported  cases  have  been  referred  to,  in  which  such  actions 
were  brought,  and  no  objection  taken  that  they  would  not 
lie  on  the  ground  suggested  in  this  case,  although  other  ob« 
jections  were  taken.  One  is  that  of  Donaldson  v.  Thompson, 
to  which  may  be  added  those  of  Ashford  v.  Hand,  and 
Josselyn  v.  Lacier.  If  there  had  ever  been  any  idea  that  a 
promissory  note  of  this  nature  was  not  within  the  statute  of 
Anne,  the  objection  would  certainly  have  been  taken ;  al- 
though I  rely  more  on  the  established  modem  usage,  and 
think  it  too  late  to  raise  this  objection  now.  If,  then,  this  is 
admitted  to  be  a  promissory  note,  suable  on  and  indorsable 
under  the  statute,  the  next  question  is  respecting  the  allow- 
ance of  the  usual  days  of  grace  upon  it.  Now,  in  the  case  of 
Brown  v.  Harraden,  it  is  said  that,  with  respect  to  the  allow- 
ance of  days  of  grace,  the  rule  is  exactly  the  same  in  the  case 
of  a  promissory  note  as  of  a  bill  of  exchange ;  namely,  that 
they  are  always  to  be  allowed,  when  the  instrument  is  for 
the  payment  of  money  at  a  certain  time,  as  after  a  certain 
number  of  days  or  after  sight,  but  not  when  it  is  only  payable 
on  demand.  That  rule  we  must  adopt  in  this  case  ;  and  as 
this  note  is  suable  on  and  indorsable  under  the  statute  of 
Anne  in  the  same  manner  as  bills  of  exchange  were  before,  — 
as  both  instruments  are  thereby  simply  put  upon  the  same 
footing,  —  the  days  of  grace  for  both  must  be  the  same,  and 
consequently  ought  to  be  allowed  on  this  promissory  note. 
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Aldebson,  B.  I  am  of  the  same  opinion.  Notes  of  this 
nature  are  within  the  literal  words  of  the  statute  of  Anne ; 
and  when  we  are  called  upon  to  decide  whether  thej  are 
virtually  within  it,  we  ought  to  look  to  the  invariahle  practice 
which  has  existed  in  such  cases.  My  brother  Parke  has  re- 
ferred  to  the  modem  practice  on  thU  subject,  in  which  he  has 
had  great  experience ;  then  we  have  the  fact  that  the  interme- 
diate parties  to  promissory  notes  in  this  form  have  sued  upon 
them,  and  that  there  is  a  number  of  decided  cases  in  which 
the  declarations  would  have  been  bad  if  this  objection  had 
prevailed.  Again,  if  we  look  at  the  Stamp  Act,  we  shall  find 
that  the  legislature  itself  has  taken  a  similar  view  of  this 
matter,  and  treated  instruments  in  this  form  as  negotiablct 
by  imposing  a  stamp  duty  upon  them.  We  thus  have  the 
opinion  of  those  persons  who  have  aU  along  been  employed 
in  drawing  declarations,  and  the  opinion  of  the  legislature  it- 
self ;  and,  in  addition  to  aU  these,  we  have  impliedly  the  con* 
currence  of  Mr.  Baron  Bayley,  a  great  authority  in  questions 
of  this  nature,  who,  in  his  work  on  Bills  of  Exchange,  when 
speaking  of  the  requisites  necessary  to  constitute  a  good  bill, 
mentions  every  other  objection  which  can  be  raised,  but 
makes  no  exception  of  such  as  are  made  payable  by  instal* 
ments  ;  which  would  certainly  have  been  a  very  great  omis- 
sion^  if  the  present  objection  be  well  founded*  The  same 
observation  may  be  made  as  to  other  text-books  which  treat 
on  this  subject.  Taking,  then,  all  these  matters  together, 
they  seem  to  establish  that  communis  consensus^  which  we 
are  told  faeit  jus^  of  all  persons  to  adopt  the  literal  construc- 
tion of  the  statute  of  Anne,  and  which  ought  on  this  account 
to  prevail  with  us  in  the  present  case.  If,  then,  a  promissory 
note  payable  by  instalments  be  within  that  statute  at  all,  it 
must  be  so  to  the  whole  extent  of  the  statute ;  so  that  not 
only  may  the  original  parties  to  the  note  sue  upon  it,  but  so 
also  may  all  collateral  parties,  the  instrument  being  indorsable 
like  any  bill  of  exchange,  and  subject  to  the  incidents  of  such 
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indorsement.  The  only  question  in  the  present  case,  there- 
fore, being  that  relative  to  the  days  of  grace  on  this  note,  on 
which  we  think  the  decision  at  the  trial  was  correct,  the 
present  rule  must  be  discharged. 

m 

RoLFB,  B.  I  am  of  the  same  opinion.  It  appears  to  me 
that  the  case  which  has  been  referred  to,  of  Donaldson  v. 
Thompso'n,  is  almost  a  direct  decision  on  this  point,  for  that 
was  an  action  by  the  indoreer  of  a  promissory  note,  payable 
by  instalments,  against  the  maker,  to  which  the  defendant 
pleaded  non  assumpsit :  and  the  question  raised  on  demurrer 
was,  whether  the  declaration,  which  was  somewhat  peculiar 
in  its  form,  was  a  declaration  on  a  promissory  note,  within  the 
meaning  of  the  Reg.  Gen.  H.  4  Wm.  IV.,  Assumpsit,  2,  which 
renders  that  form  of  plea  inadmissible  in  all  actions  on  bills 
of  exchange  and  promissory  notes.  The  defendant  contended 
that  it  was ;  and  although  the  point  was  argued  by  very 
learned  counsel,  who  made  use  of  numerous  arguments  to 
show  that  the  instrument  there  declared  on  was  not  a  prom- 
issory tiote,  they  never  suggested  the  objection  raised  here, 
that  it  was  not  a  promissory  note  because  made  payable  by 
instalments  ;  and  the  court  held  that  it  did  amount  to  a  prom- 
issory note  within  the  meaning  of  the  rule.  It  is  impossible 
to  give  effect  to  the  argument  of  Mr.  Knowles  in  the  present 
case,  without  saying  that  the  decision  of  the  court  in  that 
case  was  eiToneous.  Bule  discharged. 

In  this  note  it  is  proposed  to  con-  be  considered  under  the  title  Holder 

sider  those  rules  of  law  only  which  are  for  Valuei 

peculiar  to  the  liability  of  the  maker  of  §  1.  Vesignalion  of  a  Place  of  Pay* 

a  note  to  the  payee,  or  of  the  acceptor  menu —  Unlike  the  rule  of  law  prevail- 

of  a  bill  to  the  drawer;  to  wit,  (1)  the  ing  in  the  case  of  contracts  generally, 

rules   relating    to   special   provisions  as  to  the  payment  of  money  due,  it 

concerning  a  place  of  payment;  (2)  does  not  devolve  upon  the  party  en- 

the  rules  relating  to  consideration ;  and  titled  to  payment  of  a  note,  bill,  or 

(8)  the  rules  concerning  grace.    Ques-  check,  to  make  any  demand  of  the 

tions  relating    to  the  liability  of  the  debtor,  unless  he  should  institute  his 

maker  or  acceptor  to  an  indorsee  will  suit  on  the  last  day  of  grace,  as  be 
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may  do  in  some  States,  a  point  con-  which  proyide  for  the  presentment  of 
sidered  under  §  8  of  this  note.  The  demand  notes  within  a  certain  time 
maker  of  a  note  or  the  acceptor  of  a  affect  the  rights  only  of  indorsers,  not 
bill  is  bonnd  in  ordinary  cases  to  seek  of  the  makers.  Seymour  v.  Continen- 
the  holder.  Indeed,  if  the  instrument  tal  Life  Ins.  Co.,  44  Conn.  300. 
be  strictly  a  note  or  bill,  the  maker  or  If,  however,  the  promise  put  into  the 
acceptor  is  bound,  it  is  conceived,  in  body  of  the  paper  be  to  pay  at  that 
all  cases  to  do  so ;  for  if  the  terms  place  and  nowhere  else,  then  the  en- 
of  the  body  of  the  writing  be  such  gagement  would  seem  to  be  condi- 
as  to  require  the  holder  to  go  to  the  tional  even  as  to  the  maker  or  ac- 
maker  or  acceptor  to  obtain  payment,  ceptor;  and  therefore,  in  the  absence 
so  that  the  fkilure  to  do  so  can  be  set  of  statute,  the  instrument  would  not  be 
up  in  bar  of  an  action  against  we  of  a  note  or  bill.  As  to  the  English 
tkoM  parties,  and  not  merely  in  reduo-  statute,  see  ante,  p.  69.  If  such  pro- 
lion  of  the  damages,  the  paper  becomes  vision  were  attached  only  to  an  ac- 
payable  upon  a  condition ;  and  this,  as  ceptance,  and  not  contained  in  the 
has  been  seen  in  the  preceding  note,  is  body  of  the  bill,  the  condition  would 
fatal  to  commercial  paper,  as  such,  in  not,  however,  affect  the  character  of 
the  absence  of  statute.  The  mere  fact,  the  bill  itself,  but  only  the  liability  of 
however,  that  the  maker  or  acceptor  the  acceptor.  Such  is  the  nature  of 
can  set  up  a  failure  to  make  demand  at  the  English  statute,  1  &  2  Geo.  IV.  c. 
a  place  spedfled,  by  way  of  preventing  78 ;  ante,  p.  69.  The  receiving  of  such 
a  recovery  of  notuial  fees  and  subse-  a  qualified  acceptance,  however,  would 
qnent  interest,  does  not  make  the  in-  result  in  discharging  the  indorsers  and 
•tmment  payable  upon  a  condition.  the  drawer,  if  their  consent  were  not 
The  only  effect  then  of  the  common  obtained.  The  holder  must  require 
designation  of  a  place  of  payment  on  an  absolute  acceptance,  an  acceptance 
the  face  of  a  note,  bill,  or  check,  so  far  according  to  the  tenor  of  the  hill  as  to 
as  the  DEiaker  or  acceptor  is  concerned,  all  parties  whose  names  are  then  upon 
is  to  prevent  the  holder  from  recover-  the  bill,  and  whose  consent  to  some- 
ing  costs,  damages,  and  interest  claimed  thing  different  has  not  been  obtained. 
subsequently  to  the  maturity  of  the  As  to  parties  subsequently  indorsing, 
paper.  The  law  is  well  settled,  in  ao-  they  will  be  bound,  it  seems,  notwith- 
cordance  with  the  principal  case,  Wal-  standing  the  condition ;  because  their 
lace  V.  McConnell,  that  the  naming  of  undertaking  was  made  with  reference 
a  place  of  payment  does  not  require  to  its  existence, 
of  the  holder,  in  req>ect  of  his  rights  In  support  of  the  proposition  that 
against  the  maker  or  acceptor,  to  make  while  demand  need  not  be  made  at  the 
any  demand  of  such  party,  either  there  place  designated  for  payment,  when 
or  elsewhere.  See  cases  cited  injra,  the  suit  is  not  against  an  indorser  or 
Aside  from  the  question  of  claiming  the  drawer  of  a  bill,  but  that  still  if 
damages  and  interest  after  the  ma-  the  maker  or  acceptor  was  there  ready 
turity  of  the  paper,  the  only  parties  in-  to  pay  at  the  maturi^  of  the  paper, 
terested  in  the  matter  of  the  place  that  fact  will  bar  recovering  any  thing 
named  for  payment  are  the  indorsers,  more  than  the  amount  of  the  note  or 
including  the  drawer,  if  the  paper  be  bill,  including  interest  to  that  time,  if 
a  bill.  Such  parties  can  insist  upon  interest  be  stipulated; — see  Teaton  v. 
demand  at  the  place  designated.  And  Bemey,  62  HL  61 ;  Baltzer  v,  Kansas 
it  may  be  remarked  that  the  statutes  Padflc  By.  Co.,  3  Mo.  App.  674;  Ma- 
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hanv.  Water8,60Mo.  167;  Osldwellv.  intiuBcaao.    And  fturther  it  should  be 

Catsidy,  8  Coweii»  271 ;  Hiib  v.  Plaoe,  stated  that  between  immediate  parties 

48  N.  T.  620 ;  HiU  v.  Alien,  87  Ind.  the  matter  of  oonstderation  hi  an  ac- 

641;  Beere  v.  Pack»  6  Mich.  240 ;  Arm-  tion  upon  a  Ull,  note,  or  dieck,  is 

istead  v,  Armistead,  10  Leigrh,  626;  always  open   to  inqniiy.     Thns  &r 

Howard  «.  Bowman,   17  Wis.  469 ;  there  is  no  difference  between  the  con- 

Thiol  V.  Conrad,  21  La.  An.  214.  tract  of  a  par^  to  commercial  paper 

In  YirKinia,  it  is  intimated  to  be  and  that  of  a  party  to  any  other  on* 

necessary  to  show  a  demand  in  an  ao-  dertaking. 

tion  agahist  the  maker  or  acceptor  of        This  may  be  illnstrated  hy  the  role 

paper  payable  on  demand,  at  a  place  that  no  action  is  maintalnaMe  by  the 

named.    Armistead  v.  Armistead,  10  payee  against  the  maker  of  a  note 

Leigh,  626.  ezecivted  and  detivered  as  a  y^,  or 

The  statement  in  CaldweU  v.  Gas-  against  his  representatiyes.    Arnold  v. 

sidy,  Biqnra,  to  the  same  effect,  was  Franklin,  8  Bradw.  (Bl.)  141 ;  Blanch- 

oveimled  in  Hazton  v.  Bishop,  8  Wend,  ard  v.  Williamson,  70  HI.  647 ;  Warreo 

9.    As  to  bank-notes  payable  on  de-  v,  Dnifee,  126  Mass.  888,  distingoish- 

mand  at  a  place  stated,  the  decisions  ing  Dean  v,  Garmtli,  108  Mass.  242^ 

are  in  conflict    The  f  ollowmg  hold  de-  and  Worth  v.  Case,  42  N.  T.  862.    It 

mand  unnecessary :  Haztun  v.  Bishop,  matters  not  that  the  act  is  an  act  of 

3  Wend.  9 ;  Montgomery  v,  Elliott,  6  affection  towards  a  chili)'.    Unless  the 

Ala.  701.    Contra,  Dougherty  v.  West-  note  is  given  for  serrioes  rendered  by 

em  Bank,  18  Ga.  87 ;  Bank  of  North  yirtue  of  a  valid  contract  or  for  debt,  or 

Carolina  v.  Bank  of   Cape  Fear,  18  for  liability  incurred  by  the  donee,  the 

Ired.  76.    The  more  consistent  rule,  note  is  not  emforoeable.     Arnold  v. 

and  the  one,  it  is  apprehended,  which  Franklin,  supra.    The  mere  fact  Aat 

would  now  be  adopted,  would  be  to  hold  a  child  lives  with  his  or  her  parents 

demand  unnecessary.     The  contrary  alter  reaching  majority  raises  no  obli- 

cases   were   influenced    by   deciaions  gation  to  pay  fat  aervices  thereafter 

whidi  are  not  now  law.  rendered  (there  is  of  oouise  no  obliga- 

Bnt  in  any  event,  to  save  damages  tton  bef orer  majority  even  upon  agree- 

and  costs,  the  maker  or  acceptor  should  ment);   and  therefore  such  services 

continue  his  readineas  to  pay  down  to  cannot  conatitute  a  conaideration  for 

the  time  of  suit ;  and  in  Missouri  it  is  the  note.    lb. ;  Freeman  v.  Freeman, 

held  that  the  money  should  be  brought  66  Bl.  106.    So  the  donor  of  the  note 

into  court    Mahan  v.  Waters,  60  Mo.  of  a  third  person  is  not  liable  to  the 

167.  donee ;  but  this  fiust  will  not  prevent 

§  2.  CoMicferofibn.  •— Another  pecu-  the  donee  from  suing  other   parties 

liarity  of  the  law  relating  to  bills,  notes,  to  the  paper  who  were  liable  to  the 

and  checks,  is  found  in  the  doctrine  of  donor.    BOlnes  o.  Dawson,  6  Ex.  948. 
consideration.    It  should  be  stated  at        The   principal    case,   Jennison    v. 

the  outset  that  whatever  would  amount  Stafford,  shows   that   the   similarity 

to  a  consideration  sufficient  to  support  stops  here.     The  consideration  may 

any  contract  will  support  the  undertak-  always  be  inquired  into  between  im- 

ing  of  any  party  to  commercial  paper ;  mediate  parties ;  between  the  payee 

and,  as  between  any  two  immediate  and  the  maker  d  a  note,  between  the 

parties  to  such  paper,  whatever  is  in-  payee  and  the  drawer  of  a  bill   or 

sufficient  to  constitute  a  consideration  check,  between  the  drawer  and  ac- 

in  any  case  of  contract  is  insufficient  ceptor  of  a  bill  or  check,  and  between 
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the  indoTMe  and  (his  own)  ladoraer  of  It  may  be  added  that  tiiongh  it  ia 
a  note,  bill,  or  check ;  but,  unUke  the  usual,  especially  in  actions  upon  notes, 
law  as  to  other  contracts  not  nnder  to  insert  in  the  declaration  a  general 
seal,  the  law  as  to  the  instmments  allegation  of  consideration,  this  does 
mentioned  raises  in  erery  case  a  pre-  not  make  it  necessary  for  the  plaintiff 
svmption  of  the  ezittenoe  of  a  Talid  to  prove  the  allegation,  further  than 
and  svfilcient  consideration.  It  is  snf*  by  the  production  of  the  instrument, 
llaeiit  therefore  for  the  plaintiff ,  in  the  unless  the  defendant  intanoduce  evir 
first  instance,  in  an  action  between  dence  to  show  that  the  promise  was 
louBediate  parties  upon  a  note,  bill,  or  lUMiKfli  paehm,  or  that  the  consideration 
check,  to  proTe  the  defendant's  signa-  has  failed,  Bumham  v.  Allen,  1  Qray, 
tore :  he  need  not  giye  oTidenoe  of  a  496 ;  Friedman  o.  Johnson,  21  Minn. 
consideration.  Be  will  then  be  en*  12.  And  the  allegation  itself  is  un- 
titled to  recoTer  (supposing  the  instrur  necessary.  Finney  v.  King,  21  Minn. 
nient  to  be  genuine)  unless  the  defend*  614. 

aot  give  evidence  tending  to  impeach        And,  with  regard  to  the  failure  of 

the  consideration.    Dean  o.  Carruth,  consideration,  the  rule  of  some  of  the 

108  Mass.  242;   Bumham  o.   Allen,  coomion-law  authorities  is,  that  evi- 

1  Gray,  496.  dence  of  the  partial  failure  of  consid* 

Tlus  presumption  of  consideration  oration    is    inadmissible    unless    the 

arises  whethe#the  instrument  be  nego-  amount  to  be  taken  from  the   sum 

tiaUe  ( Jennisoo  v.  Stafford,  the  princi-  stated  on  the  flsoe  of  the  paper  is  defi- 

pal  ease)  or  not.    Kimball  v.  Hunting-  nite  and  certain  or  readily  asoertain- 

ton,  10  Wend.  676 ;  Dean  v.  Carruth,  able  by  computation.    If  the  reduction 

106  Mass.  242;  Townsend  o.  Derby,  claimed  be  unliquidated,  it  will  not,  by 

8  Met.  868.     And  this  presumption  such  authorities,  be  allowed.  Farrarv. 

arieea  whether  tiie   instrument   con-  Freeman,  44  Vt  68 ;  Thrall  v.  Horton, 

tains  the  words  "ralue  receiyed"  or  44  Vt.  886;  Pulsifer  v.  Hotchkiss,  12 

not.  Townsend  V.  Derby,  fiipra;  Hatch  Conn.  284;  Drew  v.  Towle,  27  N.  H. 

9.  Frayes,  11  Ad.  &  E.  702,  a  negotia-  412 ;  Ferguson  o.  Olirer,  8  Smedes  & 

ble  nota.    But  see  Bristol  v.  Warner,  M.    882 ;  Trickey  v.  Lame,  6  Mees. 

19  Conn.  7,  as  to  nnnegotiable  notes  ft  W.  278.    But  this  rule  has  been 

in  Cmmecticnt.    There  was  formerly  changed  by  statute  in  some  of  the 

some  doubt  upon  this  pohit  (see  Towns-  States ;  and  in  other  States  it  has  been 

and  V.Derby),  but  the  rule  is  probably  icgected  at  common  law.  Partial  failture 

now  settled  as  here  stated,  unless  fixed  is  now  generally  a  defence  in  all  cases. 

otherwise  by  statute.    See  ftirther,  1  Stoiy,  Notes,  §  187,  7th  ed. 
Parsons,  Notes  and  Bills,  198,  227;  1        Partial  illegality  of  consideration  is 

Daniel*  Neg.  Instr.  fj  162, 168.  a  oomplete  defence,  unless  the  same  is 

The  statement  of  a  consideration  easily  seTerable  from  a  remaining  good 

in  the  fiuse  of  the  paper  is  only  prima  consideration.    Then,  by  some  cases,  it 

/ode  eridence  eren  in  connection  with  is  a  defence  pro  tamto  only.    Clopton  v. 

the  presumption,  and  it  can  be  ex*  SUdn,  49  Miss.  96.    But  other  cases 

plained  or  contradicted  by  any  other  hold  that  the  recorery  in  such  a  case 

OTidenoe.     Abbott  v.    HendrkdEs,    1  cannot  be  had  upon  the  note,  MU,  or 

Man.  &  O.  791;  Barker  v.  Prentiss,  check;  the  plaintiff  being  compelled 

6  Mass.  480;  Matlock  v.  liringston,  to  resort  to  the  original  engagement 

0  Smedes  &  M.  489 ;  Smith  o.  Brooks,  for  which  the  paper  was  given.  Widoe 

18  Ga.  44a  V,  Webb,  20  Ohio  St  431 ;  Hanauer 
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V.  Doane,  12  Wall.  842 ;  RobinBon  v,  Qoimby  v.  Morrill,  47  Maine,  470,  sod 

Biand,  2  Burr.  1077 ;  Carlton  9.  Woods,  Sawjer  v.  Vaugfaan,  25  Maine,  836, 

28  N.  H.  290.     Bee  1  Daniel,  Neg.  so  far  as  thej  are  opposed  to  thia  view, 

Instr.  §  204.  were  orerruled  in  Small  o.  Clewlej, 

The  rule  that  the  execution  of  a  tupra, 
note,  bill,  or  check,  imports  a  consid-         §  8.  Do^  of  Gracs.^^A  certain  pe- 

oration,  applies,  howeyer,  at  least  in  riod  of  time  is  allowed  the  maker  of  a 

Massachusetts  and  Maine,  only  where  note  or  the  aooeptor  of  a  bill,  when  the 

the   defendant  does  not  dispute  the  instrument  is  not  payable  on  demand, 

consideration,  or  where  if  he  pleads  after  the  time  when  in  terms  it  would 

the  want  thereof  he  fails  to  bring  evi-  be  due ;  such  time  having  originally 

dence  in  support  of  his  plea.    Small  v.  been  allowed  by  common  custom  as 

Clewley,  62  Maine,  156;   Delano   o.  matter  of   grace  or  faror.     Custom 

Bartlett,  6  Cush.  867.  hardened  at  length  into  law,  or  was 

But  where  a  want  of  consideration  confirmed  and  established  as  such  by 

is  relied  upon,  and  is  an  admissible  legislation.    But  while  the  period  has 

defence,  and  evidence  is  given  on  the  therefore  ceased  to  be  grace  in  fact,  the 

one  side  in  the  affirmative  and  on  the  period  is  still  called  days  of  grace.    In 

other  in  the  negative,  of  the  fiict  of  England  and  in  the  United  States  three 

consideration,  the  burden  of  proof  is  days  in  ordinary  cases  are  allowed  after 

upon  the  plaintiff  to  satisfy  the  jury,  the  day  upon  which  th*  paper  would 

upon  the  whole  evidence,  of  that  fact,  otherwise  be  due,  before  it  arrivet  at 

lb.  what  is  termed  its  maturity.    Thus,  a 

In  one  sense,  the  burden  is  upon  note  made  on  the  first  day  of  Decem- 

the  defendant,  the  burden  of  rebut-  ber,  and  promising  to  pay  $1,000  one 

ting  the  prima  fade  case  made  by  the  month  from  date,  would  mature— -be- 

production   of   a   genuine  note,  bill,  come  payable — only  upon  the  fourth 

or  checki;  but  the  general  burden  of  day  of  January,  three  days  after  the 

proof  Is  upon  the  plaintiff  to  show  a  first  day  of  January, 
consideration  for  the  same;  and  that        If,  however,  the  last  day  of  grace 

burden  does  not  shift.    The  note  itself  were  to  fall  upon  a  Sunday  or  a  legal 

fulfils  the  condition  in  the  absence  of  holiday,  the  paper  would  mature  on  the 

evidence   from    the    defendant ;    but,  second  day  of  grace ;  the  principle  of 

when  there  is  evidence  on  both  sides,  grace  in  such  a  case  still  finding  ex- 

though  its  weight  may  be  on  the  one  pression,  and   the    holder  not  being 

side  or  on  the  other,  the  burden  of  compelled  to  extend  the  time  of  grace 

proof  still  remains  upon  the  plaintiff,  to  the  fourth  day.    And  not  only  is  the 

I 

unless  the  defendant  sets  up  a  new  and  bolder  not  compelled  to  extend  tlie 
distinct  issue,  confessing  the  original  period  of  grace  in  such  a  case,  but,  if 
contract  and  seeking  to  avoid  it  the  action  be  against  an  indorser  or 
Small  V.  Clewley,  supra,  Peters,  J. ;  the  drawer  of  a  bill,  it  will  be  alto- 
Delano  0.  Bartlett,  supra;  Powers  v.  gether  fatal  to  the  plaintiiPs  claim  if  it 
Russell,  18  Pick.  76 ;  Bumham  v.  appear  that  demand  of  payment  was 
Allen,  1  €rray,  496 ;  Noxon  v.  DeWolf,  not  made  until  the  day  after  the  Sun- 
10  Gray,  348;  Estabrook  v.  Boyle,  day  or  holiday.  But  notice  of  dishonor 
1  Allen,  412;  Smith  v.  Edgworth,  may  be  deferred  until  the  day  after 
8  Allen,  288 ;  Tarbox  v.  Eastern  such  non-secular  day. 
Steamboat  Co.,  50  Maine,  889 ;  Bourne  If  it  shoidd  happen  that  two  non- 
V.  Ward,  51  Maine,  191.    The  cases,  secular  days  should  come  in  succession, 
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the  second  of  them   being   the  one  1  Met.  43;   Pierce  v.  Gate,  12  Gush, 

which  otiierwise  would  be  the  third  190;  Veazie  Bank  v.  Wynn,  40  Maine, 

day  of  grace,  the  paper  for  the  same  62 ;    Goleroan    v.    £wing,   4    Humph, 

reason  matures  on    the  first  day  of  241 ;  McKenzie  o.  Darant,  0  Rich.  61 ; 

grace.    That  is,  the  note  in  the  exam-  Farmers'  Bank  v.  Duvall,  7  Gill  &  J. 

pie  aboTe  put  would  in  sucli  an  event  89. 

mature  on  the  second  day  of  January.  According  to  the  law  in  such  States, 

But  if  the  paper  is  not  entitled  to  tlie  maker  or  acceptor  is  deemed  to  be 

grace,  the  maker  or  acceptor  has,  by  in  default  at  any  reasonable  time  of  the 

the  weight  of  authority,  until  the  day  last  day  of  grace  when  payment  has 

succeeding    the   non-secular   day   on  been  demanded  of  him  and  been  re- 

which   it  may  happen  to  fall  due  for  fused.    Estes  r.  Toweri  Bupra ;  Staples 

making  payment ;  and  demand  before  v.  Franklin    Bank,   supra.     Demand 

that  day  is  therefore  premature  for  all  made  at  eight  o'clock  in  the  morning 

purpoaes.    Salter  v.  Burt,  20  Wend,  is  not,  prima  facie,  reasonable.    Lunt  v, 

206;  Kuntz  r.  Tempel,  48  Mo.  71,  76;  Adams,  6  Shep.  280. 

Barrett  r.  Allen,  10  Ohio,  426 ;  Avery  If  no  demand  has  been  made,  the 

v.  Stewart,  2  Gonn.  69.    All  of  these  party  is  not  in  default  until  the  end  of 

cases  were  decided  upon  the  authority  the  third  day  of  grace ;    and  conse- 

of  Avery  v,  Stewart,  which,  however,  quently  he  cannot  be  sued  before  the 

was  the  nse  of  a  promise  to  pay  a  cer-  following  day.    Pierce  v.  Gate,  supra  ; 

tain  sum  of  money  in  yam;  but  its  Kstes  v.  Tower,  «uj[)ra,  explaining  But' 

reasoning  was  applied  to  a  common  ler  v.  Kimball,  5  Met.  94 ;  Gordon  v. 

bank  check  in  Salter  v.  Burt  (but  see  Parmelee,  15  Gray,  413 ;  Daly  r.  Proetz, 

Osborne  v.  Smith,  14  Gonn.  866,  note) ;  20  Minn.  411.    An  exception  prevails 

and  there  can  be  no  reasonable  doubt  probably  in  tlie  case  of  a  note,  bill,  or 

of  the  soundness  of  the  rule  as  applied  check  payable  at  a  place  of  business 

to  notes  and  bills  proper,  in  the  ab-  which  closes  before  night ;  for  the  con- 

sence  of  statute.    Osborne  v.  Smith,  tract  in  such  a  case  is  to  pay  during 

fff/nna,  appears  to  stand  alone.    Barrett  business  hours  of  the  last  day  of  grace. 

V.  Alien,  supra,   was   like   Avery   r.  If  payment   should  not  be  made  or 

Stewart,  the  case  of  a  promise  to  pay  provided  for   at  a  place  named   (for 

in  specific  articles.     As  to  the  English  there  would   be  no  default   if  funds 

rale,  see  Byles,  Bills,  270,  13th  £ng.  were  provided  at  a  place  desufnaied  for 

ed.  payment)  within  business  hours,  the 

Theinterventionof  a  holiday  before  holder  could  at  once  bring  suit,  pro- 

the  last  day  of  grace,  or  the  fact  that  vided  it  were  not  too  late  to  obtain  his 

the  day  on  which  paper  would  be  due  writ. 

by  its  literal  terms  is  a  holiday,  is  im-  In  some  States,  the  maker  or  ac- 

material  when  it  is  entitled  to  grace,  ceptor  is  allowed  till  the  close  of  bus!- 

WooUey  o.   Glements,   11    Ala.  220 ;  ness  hours  of  the  last  day  of  grace  or 

Avery  v.  Stewart,  supra,  Gould,  J.  until  the  end  of  the  day  (if  the  paper 

Neither   the  maker   nor  acceptor,  be  not  payable  at  a  place  of  business), 

then^^ean  be  sued  before  the  last  day  of  even  though  there  may  have  been  a  de- 

graoe.    According  to  the  law  of  some  mand  and  a  refusal ;  there  being  con- 

of  the  States,  he  may  be  sued  upon  sidered  to  be  no  legal  default  until  the 

that  day,  provided  payment  has  been  time  as  fixed  by  the  contract  (inclading 

duly  demanded.    Estes  v.  Tower,  102  grace)  has  fully  expired.    Osborne  v. 

Mau.  66;   Staples  v.  Franklin  Bank,  Moncure,    8    Wend.    170;    Smith    v. 


92  LIABILITY  OF  MAKBB  TO  PAYEB. 

Ajlesworth,  40  Barb.  104 ;  BeTan  v.  El-  Inland  bills  or  promisaoiy  notes  in  gen- 

dridge,  2  Miles,  863.   See  also  Smith  v.  eral  were  entitled  to  graoe ;  bat  this 

Bankof  Washington,  5  Serg.&R.  818;  doubt  was  set  at  rest  by  Brown  «. 

Wiggle  V.  Thomason,  11  Smedes  &  M.  Harraden,  4  T.  B.  148»  leading  case, 

462;   McFarland  o.  Pice,  8  Cal.  626;  /xMt,  holding  that  grace  was  to  be  al- 

Walter  i^.  Kirk,  14  lU.  666.    It  should  lowed.  Bank  of  Washington  v.  Triplett» 

follow  that  notice  of  dishonor  could  not  1  Peters,  26 ;  Wood  o.  Carl,  4  Met.  203 ; 

be  giren  before  the  close  of  business  1  Parsons,  Notes  and  Bills,  898.    A 

hours  or  before  night,  according  to  the  check  does  not  become   entitled   to 

nature  of  the  paper,  where  this  rule  graoe  by  being  certified  (that  is,  ao- 

prerails ;  but  it  is  apprehended  this  is  oepted)   as  **  good "  by  the  drawee, 

not  the  practice  anywhere.  First  National  Bank  v.  Leach,  62  N.  Y. 

The  liability,  it  may  be  added,  of  860.  ■ 
an  indorser  or  of  a  drawer  accrues  the  In  some  States,  grace  is  by  statute 
moment  due  notice  of  dishonor  is  excluded  from  paper  payable  at  sight 
given ;  and  it  ought  to  follow  that  suit  as  well  as  from  pi^r  payable  on 
could  at  once  be  instituted.  So  it  is  demand.  Collins  v.  Montiney,  8 
held  in  some  States.  Manchester  Bradw.  (111.)  182.  See  Trask  v.  Mar- 
Bank  V.  Fellows,  28  N.  H.  802;  New  tin,  1  £.  D.-  Smith,  606.  So  now  in 
England  Bank  v.  Lewis,  2  Pick.  126 ;  England.  84  &  86  Vict.  c.  74,  §  2.  So 
Shedd  V.  Brett,  1  Pick.  401 ;  Staples  v.  in  Connecticut  where  tlie  paper  is  pay- 
Franklin  Bank,  1  Met  48.  But  in  able  upon  a  specified  day.  Brown  v. 
other  States  it  is  required  that  the  Newell,  18  N.  Y.  290.  But  at  common 
header  slioold  wait  for  time  for  trana-  law  paper  payable  as  in  this  last  case 
mission  of  the  notice  where  it  is  not  is  entitled  to  grace.  McDonald  v.  Lee, 
delivered  by  the  holder  or  by  his  agent  6  Rob.  646  (12  La.  486);  Brown  o. 
in  person.  Smith  t>.  Bank  of  Washing-  Harraden,  4  T.  R.  148 ;  Bowen  v.  New- 
ton, 6  Serg.  &  R.  818;  Bevan  v,  £1-  ell,  8  N.  Y.  190;  Evertson  o.  Bank  of 
dridge,  2  Miles,  863 ;  Wiggle  v.  Thoma^  Newport,  66  N.  Y.  14.  Coupon  bonds 
son,  11  Smedes  &  M.  462;  McFarland  and  like  instruments  not  payable  on 
V,  Pico,  8  Cal.  626.  So  in  England,  demand  are  entitled  to  grace.  Evert- 
Gastrique  o.  Bemabo,  6  Q.  B.  498.  son  v.  Bank  of  Newport,  60  N.  Y.  14. 

All  bills  and  notes,  negotiable  or  Bills  and  notes  payable  on  demand, 

nnnegotiable,  if  not  payable  on  de-  and  cliecks,  which  are  always  payable 

mand,  are  entitled  to  graoe,  in  the  ab-  on  demand,  are  payable  at  once,  with- 

sence  of  statute  or  of  stipulation  to  the  out  grace.    Morrison  v.  Bailey,  6  Ohio 

contrary.    This  is  true,  notwithstand-  St.  18;  Andrews  o.  Blackly,  11  Ohio 

ing  doubts  formerly  entertained  as  well  St  89. 

of  paper  payable  at  or  after  sight  as  No  demand  of  payment  is  necessary 

of  paper  payable  after  date.     Story,  to  fix  the  liability  of  the  maker  or  ac- 

Notes,  §   224;   Story,  Bills,  §  842;  1  ceptor;  and  suit  may  therefore  be  In- 

Paraons,  Notes  and  Bills,  406;  8  Kent,  stituted  without  a  previous  demand  of 

Com.    108;     1    Daniel,    Neg.    Instr.  payment   Wheeler  v.  Warner,  47  N.  Y. 

f  617.    That  nnnegotiable  paper  draws  619;    Hunter  v.  Wood,  64  AU.  71; 

grace,  see  Smith  v,  Kendall,  6  T.  R.  Wells  v.  Abemathy,  6  Conn.  222.    As 

128 ;  Dubuys  v.  Farmer,  22  La.  An.  to  bank-notes  payable  on  demand  at  a 

478.     Contra  in  Connecticut    Backus  place  designated,  and  some  other  cases, 

V.  Danfortb,  10  Conn.  297.  there  is  a  conflict  of  authority.     See 

It  was  formerly  mictter  of  doubt  if  ante,  p.  88.    It  is  otiierwise,  of  course. 
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if  the  action  be  against  an  tndoner  or  after  sight  be  accepted  tupra  protest, 

drawer.     Wheeler  v.   Warner,  supra ;  the  time  is  calcolated,  not  fVom  the  date 

Merritt  r.  Todd,  28  N.  Y.  28.  of  the  exhibition  of  the  bill  to  the 

Grace  Is  always  allowed  unless  ex-  drawee,  bat  from  the  date  of  the  ao* 

pressly  disallowed,  except  in  the  case  ceptance  supra  protest.    Williams  v, 

of  paper  payable  on  demand.    And,  if  Germaine,  7  Bam.  &  C.  468 ;  Byles, 

the  instrument  be  payable  in  instaU  Bills,  211, 18th  Eng.  ed. 

ments,  grace  is  allowed  on  each  instal-  Sometimes  there  is  a  diiference  as 

ment.  as  was  decided  in  the  principal  to  the  number  of  days  of  grace  to  be 

case,  Oridge  r.  Sherborne.    If  payable  allowed  in  the  law  of  the  scTeral  locali- 

"  on  demand  at  sight,"  it  is  payable  at  ties  where  the  parties  to  a  bill  or  note 

sight,  and  hence  is  entitled  to  grace,  have  undertaken.    In  such  cases,  the 

Dixon  V.  Nuttall,  1  Cromp.  M.  ft  B.  law  of  the  place  where  payment  is  to 

807.    .  be  made  governs.    Brown  v.  Newell,  8 

But  ipnce  may  be  dispensed  with  Kern.  290;    Kilgore   v.   Bulkley,    14 

by  any  language  clearly  expressire  of  Conn.  862 ;   Bryant  v.  Edson,  8  Vt. 

the  intention.     Perkins   v,    Franklin  825;    Vidal  p.  Thompson,  11   Mart. 

Bank,  21  Pick.  488;  Durnford  v.  Pat-  (La.)  23;  Goddin  v.  Shipley,  7  B.  Mon. 

terson,  7  Mart.  (La.)  460.     And  this  575. 

does  not  affect  the  instrument  in  other  The  question  of  grace  may  also  be 

respects  as  commercial  paper.  affected  in  some  cases  by  local  usage, 

Paper  payable  a  certain  number  of  in  the  absence  of  statutory  proTlsions 

months  after  date,  without  grace,  iUls  or    judicial   declarations   inconsistent 

due  on  the  same  day  of  the  month  as  therewith.    Thus,  It  has  been  held  by 

that  of  the  date.    Roehner  v.  Knicker-  the   Supreme   Court   of   the   United 

bocker  Life  Ins.  Co.,  68  N.  Y.  160;  States  as  to  an  alleged  usage  in  the 

Campbell  v.  French,  6   T.   R.    212;  District  of  Columbia  (now  obsolete), 

Hartford  Bank  v  Barry,  17  Mass.  94 ;  that  a  custom  of  all  the  banks  of  the 

Ripley  v.  Greenteaf,  2  Vt  120;  Bank  District  to  demand  payment  of  com* 

of  Tennessee  v.  Officer,  8  Baxter,  178.  merdal  paper  on  the  fourth  day  after 

If  the  paper  is  to  run  a  certain  num-  the  day  of  payment  named,  which  had 

ber  of  days,  the  day  of  the  date,  or  been  uniformly  followed  for  upwards  of 

sight  (according  to  the  tenor  of  the  pa-  twenty  years,  and  which  was  known  to 

per),  is  excluded  in  ascertaining  the  and  understood  by  the  defendant  (an 

time  when  payment  is  due.    Loring  v.  indorser)  when  he  indorsed  the  paper. 

Hailing,  15  Johns.  120;  Mitchell  v.  De  was  binding   upon  him.     Renner  v. 

Grand,  1  Mason,  176;  Ammidown  v.  Bank  of  Columbia,  9  Wheat.  581.    If 

Woodman,  81  Maine,  580;  Henry  v,  binding  in  faror  of  the  holder,  in  an 

Jones,  8  Mass.  458;  Taylor  v.  Jacoby,  action  against  an  indorser,  it  would 

2  Barr,  495.  doubtless  hare  been  binding  against 

The  time  wliich  bills  payable  after  him  in  an  action  against  the  maker. 
sight  hare  to  run  is  computed  from  the  But  this  rule  is  considered  to  apply 
date  of  the  acceptance.  Campbell  v.  only  in  the  case  of  paper  discounted 
French,  6  T.  R.  200.  A  note  payable  by  the  banks.  Cookendorfer  v.  Pres- 
at  a  certain  period  after  sight  is  pay-  ton,  4  How.  817.  See  also  Bank  of 
able  at  that  period  after  presentment  Washhigton  v.  Triplett,  1  Peters,  25 ; 
for  sight  Sturdy  v.  Henderson,  4  lUborg  v.  Bank  of  Columbia,  1  Har. 
Ban.  ft  Aid.  592.  So  if  some  time  ft  G.  281 ;  Bank  of  Columbia  v.  Fits- 
after  a  refusal  to  accept,  a  bill  payable  hugh,  1  Har.  ft  G.  289 ;  Bank  of  Colnm- 
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bia  r.  Magn^der,   6    Har.   &  J.   172 ;  will  govern  as  to  grace ;  as  has  been 

Adams  v.  Otterback,  15  Uow.  &39.  stated,  tupra.   Brown  v.  Neweli,  8  Kern. 

With  regard  to  this  question  of  290. 
usage,  a  farther  step  was  taken  in  If  commercial  paper  fall  doa  on  Sun- 
Mills  V.  Bank  of  United  States,  II  day,  or  on  a  holiday,  it  is  payable  the 
Wheat  481.  It  was  there  held  that  day  before ;  and  evidence*  will  be  re- 
wbere  commercial  paper  is  made  pay-  oeived  to  show  a  usage  respecting  what 
able  or  negotiable  at  a  bank  in  a  city  are  holidays  in  the  absence  of  statu- 
where  the  invariable  usage  is  to  de-  tory  provisioiK  City  Bank  v.  Cutter, 
mand  payment  on  the  fourth  day,  the  8  Pick.  414.  In  this  case  the  question 
parties  are  bound  by  that  usage ;  being  was  whether  commencement  day  at 
presumed  to  have  agreed  to  be  bound  Harvard  College  could  be  deemed  a 
by  it,  even  though  they  were  in  fact  holiday.  Parker,  0.  J.,  upon  this  point, 
ignorant  of  it.  said  :  "  It  is  not  in  the  language  of  the 

But  usage  can  never  have  that  ef!ect  common  law  a  holiday,  though  it  is 

in  this  country,  in  contravention  to  the  a  day  of  festivity  and  amusement  in 

all  but  universal  practice,  unless  it  is  the  neighborhood  of  the   University, 

so  general  among  the  banks  of  a  city,  But  it  is  a  fit  subject  of  a  usage  which 

and  so  notorious,  that  an    inference  will  bind  all  those  dealing  with  a  bank 

may  fairly  be  drawn  that  the  parties  which  has  adopted  it  as  a  day  when 

contracted  with  reference  to  it.    In-  business  is  not  to  be  done.    It  is  found 

deed,  it  would  seem  necessary  that  the  to  have  been  the  usage  of  the  City 

usage  should,  in  the  absence  of  special  Bank  to  regard  it  in  this  light,  and  the 

stipulation,  be  the  universal  practice  report  finds  that  the  defendants  had 

of  the  locality ;  in  which  sense  alone  express  knowledge  of  this  usage." 

custom  can  be  law,  so  as  to  bind  those  But  proof  of  four  instances  within 

not  familiar  with  it.  .  In  order  to  have  two  years  in  which  a  bank  departed 

the  force  of  law,  custom  must  have  the  from  the  law  merchant  as  to  the  time 

characteristics  of  law :  its  operation  in  of  giving  notice  to  an  indorser,  is  not 

the  locality  must  be  universal,  constant,  sufficient  to  establish  a  usage  binding 

and  notorious.    Such  were  tlie  charac-  on  the  indorser.    Adams  v.  Otterback, 

teristics  of  those  customs  in  early  Eng-  15  How.  539.     Per  McLean,  J. :  "To 

Ush  history  which  had  the  force  of  law :  constitute  a  usage,  it  must  apply  to  a 

such  indeed    have  always    been    the  place  rather  than  to  a  particular  bank, 

characteristic  features   of   customary  It  must  be  tlie  rule  ofall  the  banks  of  the 

law  in  all  ages  the  world  over.  place,  or  it  cannot  consistently  lie  called 

It  is  apprehended  that  if  the  alleged  a  usage.  If  every  bank  could  estab- 
custom  is  not  universal,  constant,  and  Ush  its  own  usage,  the  confusion  and 
notorious  in  the  city  or  locality  in  ques-  uncertainty  would  greatly  exceed  any 
tion,  the  parties  must  in  fact  have  con-  local  convenience  resulting  from  the 
tracted  with  reference  to  it  to  be  arrangement."  This  reasoning  is  not 
boand,  as  against  the  general  practice  at  variance  with  that  of  Parker,  C.  J., 
of  the  land  allowing  and  limiting  grace  above,  as  it  is  predicated  of  a  case  in 
to*three  days.  See  Woodruff  v.  Mer-  which  the  defendant  had  no  knowledge 
chants'  Bank,  25  Wend.  67*3 ;  8.  c.  6  of  the  alleged  usage.  See  also  Dab- 
Hill,  174.  But  of  coarse  where  the  ney  v.  Campbell,  9  Humph.  680. 
note  or  bill  is  payable  in  a  foreign  The  parties  must  also  have  eon- 
jurisdiction,  as  in  another  State  or  traeted  with  reference  to  the  alleged 
country,  the  law  of  that  jurisdiction  usage  when  it  is  shown  to  be  incon- 
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» 


Bittent  with  statute  or   with  judicial  v.  MerchiintB'  Bank,    25   Wend.  673 

determination  as  to  the  practice  oC  the  (affirmed  in  8.  o.  6  Flill,  174).  it  was 

locality.     Cookendorfer  o.  Preston,  4  said    tliat   local  usage  could  not   be 

How.  817,  where  it  is  said :  "  Parol  evi-  allowed  to  control  the  settled  and  iic- 

dence  is  not  admissible  to  show  that  knowledged   law  of  the    State   as  to 

the  usage  was  different  at  the   time  grace.    See  also  Brown  i;.  Newell,  4 

from  what  the  courts  hare  solemnly  Seld.  190. 
adjudged  it  to  be."    So  in  Woodruff 
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LIABILITY   OF  DRAWER. 


James  Hopkire,  surviving  Partner  of  Spiers,  Bowman, 
&  Co.,  V.  Wiluam  Bybd  Page,  Executor  of  William 
Byrd. 

(2  Brockenbrough,  20.     Circuit  Court  of  the  United  States  for  Vir^ia, 

May,  1822.) 

Drawing  without  funds, — If  the  drawer  have  no  ftinds  in  the  hands  of  the  drawee 
at  the  time  of  drawing,  and  no  right  to  draw,  and  has  the  strongest  reasons  to 
believe  that  his  draft  will  not  be  paid,  he  is  not  entitled  to  notice  of  dishonor. 

The  case  is  stated  in  the  opinion  of  the  court. 

Marshall,  C.  J.  This  suit  is  brought  to  obtain  payment 
of  two  bills  of  exchange,  drawn  by  the  late  William  Byrd,  of 
Virginia,  on  Robert  Cary  &  Co.,  merchants  of  London,  the 
one  in  the  year  1774,  and  the  other  in  1775.  These  bills  were 
regularly  protested ;  but  the  defendant  makes  several  objec- 
tions to  paying  them.  The  first  to  be  considered  is,  that  no 
notice  of  their  non-payment  and  protest  was  given  either  to 
William  Byrd  in  his  lifetime,  or  to  his  representatives  since 
his  death. 

The  plaintiff  contends  that  this  notice  was  unnecessary, 
because  the  drawer  had  no  funds  in  the  hands  of  the 
drawee. 

Although  this  application,  in  consequence  of  the  state  of 
the  fund  to  which  the  plaintiff  must  resort,  it  consisting  of 
equitable  assets,  is  made  to  a  court  of  equity,  it  is  admitted 
to  be  a  law  case  depending  entirelj^  on  legal  principles.    It 
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requires  an  attentive  consideration  of  the  question,  how  far 
the  want  of  funds  of  the  drawer  in  the  hands  of  the  drawee 
discharges  the  holder  of  a  bill  of  exchange  from  the  necessity 
of  giving  notice  to  the  drawer  of  its  dishonor. 

The  rule  requiring  this  notice  was  for  a  long  time  supposed 
to  be  general,  and  Mr.  Justice  Blackstone  in  his  Commenta- 
ries lays  it  down  without  any  exception.  The  first  case  in 
which  an  exception  was  admitted  is  Bikerdike  v.  BoUman, 
decided  in  November,  1786,  and  reported  in  1  Durn.  &  East, 
405 ;  in  that  case  the  court  stated  that,  if  it  be  proved  by  the 
holder  that  "from  the  time  the  bill  was  drawn  till  the  time  it 
became  due  the  drawee  never  had  any  effects  of  the  drawer 
in  his  hands,"  notice  to  the  drawer  is  not  necessary.  The 
reason  given  is,  that  he  had  no  right  to  drato^  and  could  not  be 
injured  by  not  receiving  notice.  An  additional  observation 
made  by  one  of  the  judges  is,  that  to  draw  in  such  a  case  "  is 
a  fraud  in  itself.'' 

It  does  not  appear  from  the  report  of  this  case,  nor  is  there 
any  reason  to  believe,  that  there  were  any  running  accounts 
between  the  parties ;  the  whole  complexion  of  the  case,  and 
the  reasons  assigned  by  the  judges  for  their  opinions,  nega- 
tive the  idea ;  it  is  simply  the  case  of  a  debtor  drawing  a  bill 
on  his  creditor,  without  a  prospect  of  its  being  paid.  Ih  such 
a  case,  notice  is  declared  by  the  court  to  be  unnecessary. 

It  is  remarkable  that  in  this  case,  although  the  principle  is 
expressly  asserted  by  both  the  judges,  each  declares  that  the 
case  would  be  decided  in  the  same  way  on  a  different  prin- 
ciple. 

In  Goodall  and  others  v.  DoUey,  decided  in  1787,  1  Durn. 

&r  East,  712,  the  judgment  was  against  the  holder  of  the  bill, 

for  want  of  notice ;  but,  in  giving  his  opinion,  Mr.  Justice 

Duller  recognizes  the  principle  established  in  Bikerdike  v. 

Bollman. 

In  Rogers  v.  Stevens,  2  T.  R.  718,  decided  in  1788,  the  law 

is  said  to  be  settled  that  no  effects  of  the  drawer  in  the  hands 

7 
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of  the  drawee  excuses  the  holder  from  the  necessity  of  giving 
notice ;  yet,  it  is  remarkable  that,  in  this  case,  all  tliree  of  the 
judges  rely  very  much  on  a  subsequent  assumpsit  made  by 
the  drawer.  . 

In  Gale  t;.  Walsh,  5  T.  R.  239,  decided  in  1798,  the  prin- 
ciple appears  to  be  recognized ;  but  a  rule  to  show  cause  why 
a  new  trial  should  not  be  granted  for  this  cause  was  dis- 
charged, because  the  fact  did  not  exist  in  the  case. 

These  are  the  earliest  cases  on  this  point :  it  has  occurred 
very  frequently  in  subsequent  cases,  and  the  principle  seems 
to  be  firmly  established ;  but  as  the  questian  has  come  forward 
in  different  forms,  and  been  yie  wed  under  different  aspects,  the 
principle  has  been  greatly  modified,  and  is  no  longer  laid 
down  in  the  general  terms  which  were  carelessly  used  on  its 
introduction.  It  has  been  found  necessary  to  define  its  extent 
with  more  precision,  and  to  state  the  rule  with  more  accuracy. 
It  was  perceived,  that  in  the  course  of  commercial  dealing, 
it  would  frequently  occur  that  a  person  might  draw  a  bill  with 
the  best  reasons  for  believing  that  it  would  be  honored, 
although,  in  fact,  he  might  have,  at  the  time,  no  funds  in  the 
hands  of  the  drawee ;  and  that  all  the  reasons  for  requiring 
notice  would  apply  in  such  a  case  with  the  same  force  as  if 
the  bill  had  been  drawn  on  actual  funds.  In  Legge  v.  Thorpe, 
12  East,  171,  Le  Blanc  and  Bayley,  JJ.,  stated  the  principle 
laid  down  in  Bikerdike  t;.  BoUman,  and  afterwards  adhered 
to,  in  these  terms :  — 

They  said  ''  that  the  court  in  that  case,  looking  to  the  rea- 
son for  which  notice  was  required  to  be  given,  laid  down  the 
rule,  not  generally^  that  where  the  drawer  had  no  effects  in 
the  hands  of  the  drawee  at  the  time  (which  perhaps  might 
turn  out  to  be  the  case  upon  a  future  settlement  of  accounts 
between  them)  no  notice  of  dishonor  should  be  given ;  but 
that  it  need  not  be  given  where  the  drawer  mu%t  have  knotffn 
at  the  time  that  he  had  no  effects  to  answer  the  bill,  and 
could  have  no  reason  to  expect  that  his  bill  would  be  hon- 
ored." 
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In  Blackhan  t;.  Doren,  2  Camp.  503,  Lord  Ellenborough 
said :  *^  If  a  man  draw  upon  a  bouse  with  whom  he  has  no 
account,  he  knows  that  the  bill  will  not  be  accepted,  he  can 
suffer  no  injury  from  want  of  notice  of  its  dishonor,  and, 
therefore,  he  is  not  entitled  to  such  notice.  But  the  case  is 
quite  otherwise  where  the  drawer  has  a  fluctuating  balance  in 
the  hands  of  the  drawee.'* 

In  Walwjn  v.  St.  Quintin,  1  Bos.  &;  Pul.  652,  one  of  the 
strongest  cases  in  the  books  in  favor  of  dispensing  with  notice, 
Eyre,  Ch.  J.,  said :  ^^  But  it  may  be  proper  to  caution  bill* 
holders  not  to  rely  on  it  as  a  general  rule,  thqt,  if  the  drawer 
has  no  effects  in  the  acceptor's  hands,  notice  is  not  necessary. 
The  cases  of  acceptances  on  the  faith  of  consignments  from 
the  drawer,  not  come  to  hands,  and  the  case  of  acceptances 
on  the  ground  of  fair  mercantile  agreements,  may  be  stated 
as  exceptions,  and  there  may  possibly  be  many  others." 

In  Brown  et  al.  v.  Maffey,  15  East,  216,  Lord  Ellenborough 
said :  ^^  The  doctrines  of  dispensing  with  notice  of  the  dis- 
honor of  a  bill  has  grown  almost  entirely  out  of  the  case  of 
BikerdikQ  t;.  Bollman.  That  decision  dispensed  with  the 
notice  to  the  drawer,  where  he  knew  beforehand  that  he  had 
no  effects  in  the  hands  of  ^the  drawee,  and  had  no  reason  to 
expect  that  the  bill  would  be  paid  when  it  became  due." 

*^  But  that  exception  must  be  taken  with  some  restrictions, 
which,  since  I  sat  here,  I  have  often  had  occasion  to  put  on 
it,  as  where  the  drawer,  though  he  might  not  have  effects  at 
the  time  of  the  drawing  of  the  bill  in  the  drawee's  hands,  has 
a  running  account  with  him,  and  there  is  a  fluctuating  bal- 
'ance  between  them,  and  the  drawer  has  reasonable  ground  to 
expect  that  he  shall  have  effects  in  the  drawee's  hands  when 
the  bill  becomes  due.  In  such  cases,  I  have  always  held  the 
drawer  to  be  entitled  to  notice,  because  he  draws  the  bill  upon 
a  reasonable  presumption  that  it  will  be  honored." 

In  Rucker  et  al.  v.  Hiller,  16  East,  48,  Lord  Ellenborough 
said :  *^  Where  the  drawer  draws  his  bill  in  the  bona  fide  ex- 
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pectation  of  assets  in  the  hands  of  the  drawee  to  answer  it,  it 
would  be  carrying  the  case  of  Bikerdike  v.  Bollman  farther 
than  has  ever  been  done,  if  he  were  not  at  all  events  entitled 
to  notice  of  the  dishonor.  And  I  know  the  opinion  of  my 
lord  chancellor  to  be  that  the  doctrine  of  that  case  ought  not 
to  be  pushed  farther." 

"  The  case  is  very  different  where  the  party  knows  that  he 
has  no  right  to  draw  the  bill.  There  are  many  occasions 
where  a  drawee  may  be  justified  in  refusing  from  motives  of 
prudence  to  accept  a  bill,  on  which  notice  ought  nevertheless 
to  be  given  to  the  drawer ;  and  if  we  were  to  extend  the  ex- 
ception farther,  it  would  come  at  last  to  a  general  dispensa- 
tion with  notice  of  the  dishonor,  in  all  cases  where  the  drawee 
had  not  assets  in  hand  at  the  very  time  of  presenting  the  bill, 
and  thus  get  rid  of  the  general  rule  requiring  notice,  than 
which  nothing  is  more  convenient  in  the  commercial  world. 
A  bona  fide  reasonable  expectation  of  assets  in  the  hands  of 
the  drawer  has  been  several  times  held  to  be  sufficient  to  en- 
title the  drawer  to  notice  of  the  dishonor,  though  such  expec- 
tation may  ultimately  fail  to  be  realized." 

And  in  the  same  case,  Bayley  J.,  said :  "  The  general  rule 
requires  notice  of  the  dishonor  to  he  given  in  due  time  to  the 
drawer,  and  it  lay  upon  the  plaintiff  to  show  that  he  could 
not  possibly  be  injured  by  the  want  of  it.  It  would  be  some- 
what hard  to  call  upon  the  drawer  towards  the  end  of  six 
years  after  the  bill  given ;  and  when  he  objected  that  he  had 
no  notice  of  the  dishonor,  to  tell  him  that  he  had  no  effects 
in  the  drawee's  hands  at  the  time  when  the  bill  was  pre- 
sented, though  they  might  have  come  to  his  hands  the  very 
day  after,  and  the  drawee  might  have  settled  his  accounts 
with  the  drawer  on  the  presumption  that  the  bill  was  paid." 

The  subject  was  considered  by  the  Supreme  Court  of  the 
United  States,  in  the  case  of  French  v.  The  Bank  of  Co- 
lumbia, reported  in  the  fourth  volume  of  Cranch.  4  Cranch, 
141 ;  2  Cond.  68.    In  that  case,  it  was  said  "  to  be  the  fair  con- 
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struction  of  the  English  cases  that  a  person  having  a  right  to 
draw  in  consequence  of  engagements  between  himself  and  the 
drawee,  or  in  consequence  of  consignments  made  to  the  drawee, 
or  from  any  other  cause,  ought  to  be  considered  as  drawing 
upon  funds  in  the  hands  of  the  drawee,  and,  therefore,  as  not 
coming  within  the  exception  to  the  general  rule."  When  the 
drawer  is  continually  making  consignments  to  the  drawee, 
and  continually  drawing  on  those  consignments,  his  conduct 
may  be  essentially  affected  by  knowing  that  any  of  his  bills 
have  been  protested.  He  may  stop  in  transitu^  or  may  sus- 
pend further  consignments.  It  may  be  as  material  to  his  in- 
terest to  place  no  more  funds  in  the  hands  of  the  drawee  in 
such  a  case,  as  to  withdraw  the  funds  previously  placed  in 
his  hands.  Notice  may  be  as  important  to  him  in  the  one 
case  as  in  the  other,  and  there  seems  to  be  the  same  reason 
for  requiring  it,  supposing  the  rule  to  be  that  every  person 
having  a  right  to  draw^  or  having  reason  to  believe  that  his 
bill  will  be  honored,  is  entitled  to  notice.  I  will  proceed  to 
apply  the  principle  to  the  facts  of  this  case  ;  and,  in  doing  it, 
I  shall  consider  the  two  bills  separately. 

On  the  19th  of  July,  1774,  William  Byrd  drew  on  Robert 
Gary  &  Co.,  in  favor  of  Edward  Brisbane,  for  the  sum 
of  j£353  6«.  This  bill  was  indorsed  by  Edward  Brisbane 
to  Alexander  Spiers,  and  by  him  to  the  company.  On  the 
17th  of  November,  1774,  it  was  protested  for  non-payment. 
The  first  information  that  appears  to  have  been  given  of 
this  protest  to  Colonel  Byrd,  or  his  representatives,  was  the 
institution  of  this  suit  in  1819. 

The  executor  of  Byrd  resists  its  payment  for  want  of 
notice,  and  the  plaintiff  alleges  that  notice  was  unnecessary, 
because  the  drawer  had  no  effects  at  the  time  in  the  hands  of 
the  drawee.  To  support  this  allegation,  he  relies  on  several 
letters  written  by  Robert  Cary  &  CoTto  William  Byrd,  which 
have  been  exhibited  by  the  executor  on  his  requisition. 

The  defendant  objects  to  this  testimony,  that  the  letters 
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are  the  mere  allegations  of  Robert  Caiy  &  Co.,  and  do  not 
contain  a  full  statement  of  the  correspondence  between  the 
parties,  or  of  their  accounts;  that  Colonel  Byrd  may  not 
have  acquiesced  in  the  accounts  transmitted  with  these  let- 
ters, or  in  the  statements  they  contain,  although,  from  the 
loss  of  papers,  the  death  of  parties,  and  the  great  lapse  of  time, 
papers  cannot  now  be  produced. 

The  general  rule  is,  that  a  long  acquiescence  in  letters  con- 
taining accounts,  is  prima  faeie  evidence  of  an  acquiescence 
in  their  contents ;  and  there  is  less  reason  for  excepting  this 
case  from  the  rule,  because  the  letters  of  Robert  Cary  &  Co., 
from  November,  1773,  to  October,  1775,  do  not  notice  any 
objection  on  the  part  of  William  Byrd  to  any  of  the  accounts 
which,  one  of  those  letters  says,  were  annually  transmitted 
to  him. 

The  letter  from  Robert  Cary  &  Co.  to  William  Byrd,  dated 
the  10th  of  November,  1778,  encloses  an  account  current, 
showing  a  balance  due  Robert  Cary  &  Co.  of  £616  9«.  Id. 
This  letter  gives  notice  of  the  completion  of  a  contract  for 
the  sale  of  Byrd's  English  estate ;  says  the  money  is  to  be 
paid  the  5th  of  April ;  that  they  shall  immediately  afterwards 
take  up  the  whole  of  his  bills ;  and  says  that  they  have 
referred  Farrell  and  Jones  to  him,  to  determine  whether  they 
shall  pay  a  debt  of  about  £800,  claimed  by  Farrell  and  J6nes. 

The  next  letter  is  dated  the  18th  of  May,  1774.  It  states 
the  receipt  of  £5,000  on  account  of  the  estate  which  had 
been  sold,  and  the  expectation  of  receiving  the  farther  sum 
of  £11,500  on  the  same  account.  It  states  the  payment  of 
debts  to  the  amount  of  £5,544  7^.  4(2.,  and  gives  a  list  of 
other  debts  due  from  Byrd,  to  the  amount  of  £11,577.  The 
letter  concludes  with  saying  that,  by  Greenland's  estimate,  the 
produce  of  the  estate  will  not  exceed  £15,500,  out  of  which 
great  charges  are  to  be  deducted.  From  this  sketch,  the  let- 
ter proceeds :  ^^  You  will  be  able  to  judge  how  the  account 
may  stand,  and  what  bills  must  be  returned." 
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It  is  observable  that,  among  the  debts  paid,  are  several  bills 
of  exchange,  which  had  been  long  protested,  one  of  them  as 
early  as  Febraary,  1768.  This  fact  shows  an  understanding 
by  which  bills  were  held  up  after  a  protest,  in  the  expectation 
that  they  would  be  paid  by  the  drawee,  notwithstanding  the 
protest.  In  such  a  case,  if  no  notice  be  given,  the  law  seems 
to  be,  that  the  holder  looks  to  the  drawee,  not  to  the  drawer, 
for  payment. 

The  next  letter,  of  the  5th  of  August,  1774,  states  that 
there  are  many  bills  which  must  be  returned,  after  paying  all 
the  money  received  on  account  of  the  English  estate.  This 
letter  speaks  of  a  further  sum  for  a  half-year's  rent,  accruing 
before  the  purchaser  took  possession,  to  be  received  after 
Michaelmas.  This  would  be  £371  4^.  6d.  There  is,  too,  a 
subsequent  letter,  of  the  14th  of  March,  1775,  which  men- 
tions a  farther  receipt  of  £448  128.  Id.,  on  account  of  the 
English  Estate. 

Colonel  Byrd  appears  to  have  drawn  to  the  full  amount  of 
his  English  estate,  so  far  as  Robert  Gary  &  Co.  had  stated  the 
money  to  have  been  received ;  and,  if  the  transactions  between 
the  parties  had  gone  no  farther,  these  letters  would  furnish 
strong  reasons  for  the  opinion  that,  in  July,  1774,  he  acted  at 
least  incautiously  in  drawing  the  bill  under  consideration. 
But  there  were  tmnsactions  between  the  parties.  Colonel 
Byrd  held  a  large  estate  in  Virginia,  and  the  usage  of  the  con- 
siderable planters  to  ship  their  tobacco  to  London  merchants, 
and  to  draw  on  their  consignments,  is  of  general  notoriety. 
In  their  letter  of  the  17th  of  November,  1774,  Robert  Cary 
&  Co.  say:  ^'  We  shall,  in  the  disposal  of  your  tobacco,  hope 
to  render  you  a  safe  and  pleasing  tale." 

In  a  letter  of  the  10th  of  February,  1775,  is  an  account  of 
sales  of  fifteen  hogsheads  of  tobacco,  shipped  in  a  vessel  com- 
manded by  Captain  Powers ;  and  there  is  also  notice  taken 
of  a  mortgage  on  the  estate  sold  to  Mrs.  Otway,  for  which  no 
claimant  had  appeared,  but  for  which  Mrs.  Otway  had  re- 
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taincd  a  considerable  sum  in  her  hands.  The  letter  says: 
"  We  were  compelled  to  settle  the  conveyance  in  the  manner 
we  did,  yet,  at  the  same  time,  it  no  ways  precluded  you  from 
receiving  your  part  of  this  other  mortgage,  if  no  claimants." 
The  letter  shows  that  Colonel  Byrd  had  written  on  this  sub- 
ject, and  had  manifested  the  expectation  of  receiving  a  fur- 
ther sum  on  this  account.  The  letter  mentions  the  payment 
of  some  small  orders  given  by  Byrd. 

It  may  be  considered  as  probable,  from  these  letters,  that 
Colonel  Byrd  was  not  perfectly  satisfied  with  the  sums  re- 
tained on  account  of  charges  on  the  estate,  and  expected  more 
money  from  it. 

A  letter  of  the  20th  of  June,  1775,  states  the  payment  of  a 
draft  drawn  by  Colonel  Byrd,  in  favor  of  Hornsby,  for  £76, 
and  their  payment  for  his  honor  of  another  draft  on  Farrell 
and  Jones  fox  the  same  sum. 

The  last  letter  is  dated  2d  of  October,  1775.  It  mentions 
the  payment  of  several  little  drafts,  as  desired  by  Colonel 
Byrd,  "  which  are  mentioned  in  an  account  current  enclosed," 
but  the  account  itself  does  not  appear.  It  shows  a  balance, 
as  the  letter  says,  of  16«.  lid.  in  favor  of  Colonel  Byrd. 

From  this  review  of  the  letters  in  the  cause,  it  is  obvious 
that  Colonel  Byrd  was  much  pressed  for  money ;  that  he  was 
sanguine  in  his  calculations  of  the  sums  to  be  yielded  by  his 
estate  in  England ;  that  he  drew  upon  that  fund  by  anticipa- 
tion,  and  to  an  amount  greater  parhaps  than  was  stricUy  jus- 
tifiable.  It  is  also  apparent  that  a  considerable  part  of  the 
money  for  which  the  estate  sold  was  retained  for  incum- 
brances, some  of  which  were  questionable,  and  there  is  rea- 
son to  believe  that  he  questioned  them.  It  is  also  apparent 
that  there  were  running  transactions  between  the  parties,  and 
that  the  holders  of  his  bills  were  in  the  habit  of  retaining 
them,  and  of  receiving  payment  long  after  protesr.  That  he 
made  shipments  of  tobacco  in  the  time  is  unquestionable; 
but  the  amount  of  his  shipments  is  uncertain  ;  his  letters  are 
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not  produced.  They  would  throw  much  light  on  this  transac- 
tion. The  letters  giving  notice  of  this  particular  draft  might, 
and  probably  would,  show  the  idea  on  which  it  was  drawn, 
and  the  calculations  of  the  drawer;  it  might  be  drawn  on 
actual  consignment  of  tobacco,  or  it  might  be  drawn  on  a  cal- 
culation that  something  farther  might  be  yielded  by  those 
items  of  the  English  estate,  which  the  letters  show  had  not 
finally  been  adjusted.  These  calculations  may  have  been 
erroneous ;  but,  if  they  were  made,  the  bill  was  not  drawn 
with  a  knowledge  that  it  would  not  be  honored,  and  there- 
fore notice  of  its  dishonor  was  unnecessary.  The  court  will 
not  presume  that  these  calculations  were  made;  the  court 
will  not  presume  that  the  letter  of  advice  which  usually 
accompanies  a  bill  of  exchange  did  show  that  the  drawer  cal- 
culated on  his  bills  being  honored;  but  the  court  cannot 
presume  the  contrary ;  and  it  is  to  be  recollected  that  when  a 
protested  bill  is  held  up  for  a  great  length  of  time  without 
notice,  the  whole  onus  prolandi  is  thrown  on  the  holder ;  he 
must  prove  every  thing,  and  nothing  is  required  from  the 
drawer. 

The  case  furnishes  strong  reason  for  the  opinion,  that 
this  bill  was  not  returned  to  Virginia,  but  was  held  up 
by  Spiers,  Bowman,  &  Co.  in  the  expectation  of  its  being 
paid  by  Robert  Gary  &  Co.  It  was  drawn  on  the  19th  of 
July,  1774,  and  protested  for  non-payment  on  the  twenty- 
sixth  day  of  November  of  the  same  year.  Another  bill 
for  X213  15«.  drawn  on  the  4th  of  July,  1774,  in  favor 
of  Spiers,  Bowman,  &  Co.,  and  protested  on  the  9th  of 
November,  1774,  was  returned  to  Colonel  Byrd,  and  was 
taken  up ;  these  bills  drawn  by  the  same  persons,  and  held 
by  the  same  house,  at  the  same  time,  would  probably  have 
been  returned  by  the  same  vessel  had  they  been  both  re- 
turned. The  circumstance  that  one  was  drawn  in  favor  of 
Brisbane,  an  agent  of  the  company,  and  indorsed  by  him  to 
a  member  of  the  company,  and  by  that  member  to  the  com- 
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pany,  would  not  account  for  the  appearance  of  one  bill  with- 
out the  other,  if  both  were  returned.  They  were  both  the 
property  of  the  same  company,  both  due  by  the  same  person, 
both  in  possession  of  the  company  at  the  same  time,  and 
would  probably  have  been  both  returned,  if  they  were  both 
returned  by  the  same  vessel.  The  bill,  said  not  originally 
to  have  been  drawn  in  favor  of  Spiers,  Bowman,  &  Co., 
would  probably  have  been  transmitted  to  the  same  agent 
to  whom  the  other  bill  wa&  transmitted.  The  appearance 
of  the  one  bill  without  the  other  is,  then,  a  strong  circum- 
stance in  favor  of  the  opinion  that  the  bill  retained  was  held 
up  in  England  in  the  expectation  of  its  being  paid  by  the 
drawee.  In  estimating  the  probabilities  of  the  circumstances 
and  prospects  under  which  the  bill  was  drawn,  this  fact  is 
entitled  to  some  consideration. 

We  have  no  regular  accounts,  no  statements  of  the  con- 
signments made  by  Byrd  to  Robert  Gary  &  Co.  We  know 
that  their  connection  was  of  long  standing ;  that  there  was  a 
considerable  degree  of  mutual  kindness  and  confidence ;  that 
Byrd  was  in  the  habit  of  shipping  tobacco  to  Robert  Cary 
&  Co.,  that  there  may  have  been  a  shipment  at  the  very 
time  this  bill  was  drawn ;  that  money  was  paid  for  Byrd 
by  Robert  Cary  &  Co.,  after  this  bill  was  protested ;  that 
a  bill  of  j£75  was  taken  up  for  his  honor;  and  that  in 
October,  1775,  the  balance  of  <£616  98.  bd.^  which  stood 
against  him  in  November,  1773,  was  converted  into  a  bal- 
ance of  16«.  lid.  in  his  favor.  We  have  not  all  the  inter- 
mediate  accounts,  and  we  do  not  know  how  this  balance 
may  have  fluctuated;  add  to  this  that  the  bill  is  not  said 
to  have  been  protested  for  want  of  effects. 

Under  all  these  circumstances,  I  cannot  say  that  the  bill 
was  drawn  with  a  knowledge  that  it  would  be  protested ; 
and  that  notice  of  the  protest  could  not  be  necessary.  I  can- 
not say  that  it  was  a  fraud  upon  the  payee,  by  giving  him  a 
bill  which  the  drawer  knew  would  not  be  paid.    If  the  onuB 
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prolandi  lay  on  the  drawer  of  the  bill,  the  case  would  be 
clearly  against  him;  but  as  it  lies  entirely  on  the  holder, 
whose  laches  are  without  a  precedent  in  a  court  of  law  or 
equity,  I  think  he  has  not  made  out  a  case  of  complete 
justification,  on  which  he  can  entitle  himself  to  a  decree  for 
the  bill  drawn  on  the  19th  of  July,  1774. 

The  second  bill  was  drawn  on  the  twenty-sixth  day  of 
November,  1775,  for  JE246  85.  7e2.,  and  was  protested  on  the 
twenty-sixth  day  of  June,  1776.  It  was  drawn  after  the 
commencement  of  hostilities  in  .Virginia;  and  before  it  was 
protested  all  intercourse  between  the  two  countries  was 
interdicted.  Under  these  circumstances,  notice  is  not  to  be 
expected  and  ought  not  to  be  required.  I  at  first  doubted 
whether  a  bill,  which,  for  a  length  of  time,  is  held  under 
circumstances  which  dispense  with  notice,  does  not  lose  its 
commercial  character,  and  become  an  ordinary  debt.  But, 
on  reflection,  I  am  satisfied  that  this  idea  cannot  be  sus- 
tained ;  and  that,  to  charge  the  drawer,  notice  of  the  dishonor 
of  his  bill  ought  to  be  given  within  a  reasonable  time  after  the 
removal  of  the  unpediment.  The  question,  therefore,  on  this 
bill  also  is.  Were  the  circumstances  under  which  it  was  drawn 
such  as  to  dispense  with  notice  ?  Was  it  drawn  without  rea- 
sonable ground  for  an  expectation  that  it  would  be  paid? 
It  may  reasonably  be  supposed  that,  on  the  26th  of  No- 
vember, 1776,  the  letter  of  the  2d  of  October,  1775,  which 
came  by  the  last  packet  to  New  York,  was  received.  In 
attempting  to  show  that  notice  of  the  dishonor  of  this  bill 
was  unnecessary,  because  the  drawer  had  no  effects  in  the 
hands  of  the  drawee,  the  holder  is  met  in  limine^  by  the  fact 
that  this  letter  shows  a  balance  in  his  favor  of  16s.  Ud. 
and  the  exception  under  which  the  plaintiff  withdraws  him-  • 
self  from  the  general  rule  is,  that  the  drawer  had  at  the  time 
no  effects  in  the  hands  of  the  drawee.  If  we  may  depart 
from  the  letter  of  the  exception,  there  is  no  point  at  which 
to  stop ;  and,  if  notice  may  be  dispensed  with  when  a  small 


108  LIABILITY  OF  DBA  WEE. 

sum  is  in  the  hands  of  the  drawee,  it  may  also  be  dispensed 

with  when  a  large  sum  is  in  his  hands,  provided  that  sum  be 

one  cent  less  than  the  bill  is  drawn  for. 

* 

I  am  aware  of  this  argument,  but  think  it  more  perplexing 
than  convincing.  There  are  many  questions  in  which  no  pre- 
cise line  can  be  marked,  which  must  depend  on  sound  legal 
discretion,  and  where  the  case  itself  must  be  decided  by  a 
jury,  or  by  the  court  acting  on  the  principles  which  ought  to 
regulate  a  jury.  The  sound  sense  and  justice  of  the  excep- 
tion is,  that  where  a  drawer  knows  he  has  no  right  to  draw, 
and  has  the  strongest  reason  to  believe  his  bill  will  not  be 
paid,  the  motives  for  requiring  notice  of  its  dishonor  do  not 
exist,  and  his  case  comes  within  the  reason  of  the  exception. 
Where  all  transactions  between  parties  have  ceased,  and 
there  is  nothing  to  justify  a  draft  but  a  balance  of  one 
penny,  it  would  be .  sporting  with  our  understanding  to  tell 
us  that  a  creditor  for  this  balance,  who  should  draw  for  a 
thousand  pounds,  would  be  in  a  situation  substantially  differ- 
ent from  what  he  would  be  in,  were  he  the  debtor  in  the  same 
sum.  The  true  inquiry  appears  to  me  to  be,  whether  the 
connection  between  William  Byrd  and  Robert  Gary  &  Co. 
remained 'such  as  to  justify  a  hope  that  his  bill  would  be  hon- 
ored, and  to  afford  any  shadow  of  justification  for  drawing  it. 

I  think  it  as  demonstrable  as  any  proposition  of  this  sort 
can  be  that  he  knew  that  this  bill  would  not  be  paid. 

He  had  no  funds  in  the  hands  of  the  drawee  except  16«. 
Ilc2.,  and  no  prospect  of  having  any.  He  had  made  no  ship- 
ment of  tobacco  by  the  last  vessel,  and  Robert  Gary  &  Go. 
speak  of  the  fact  with  some  resentment.  In  their  letter  of 
June,  1776,  they  had  mentioned  sending  a  vessel  to  Virginia 
chartered  at  a  high  price, -in  which  they  expected  consign- 
ments of  tobacco  from  their  friends,  and,  among  others,  from 
Golonel  Byrd.  In  their  letter  of  the  2d  of  October,  they  say : 
"  When  Power  came  in,  we  were  in  hopes  you  would  have 
offered  him  some  assistance,  but  we  observe  the  high  price 
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in  the  country  was  the  cause  of  the  disappointment,  and  no 
compliment  to  our  charter.  However,  if  we  are  no  losers,  we 
are  not  beholden  to  our  friends  for  it." 

With  respect  to  the  mortgage  for  which  it  had  been  sup- 
posed that  the  mortgagee  was  dead  without  a  representatiye, 
he  says,  "  it  is  feared  the  representative  is  found ;  but,  be  this 
as  it  may,"  he  adds,  ^^  the  estate  will  be  always  liable,  and 
therefore,  without  It  proper  indemnity,  little  can  be  expected. 
What  indemnity  you  may  offer  we  know  not,  but  we  shall 
not  engage  for  our  own  parts."  After  mentioning  the  pay- 
ment of  some  bills,  they  add,  "  but  for  paying  any  more,  or 
raising  money  on  the  uncertainty  of  the  mortgage,  we  shall 
not  attempt." 

With  this  letter  before  him.  Colonel  Byrd  must  have  drawn, 
I  think,  with  a  moral  certainty  that  his  bill  would  be  dis- 
honored ;  and,  if  in  any  case  a  holder  can  be  excused  for  not 
giving  notice,  this  is  that  case*  There  was  an  end  of  all 
consignments,  of  all  intercourse  between  the  parties ;  there 
were  no  funds  to  withdraw,  and  no  remittances  to  stop. 
The  want  of  notice  would  be  no  injury  to  him.  This  case 
seems  to  me  to  come  within  the  exception  of  Bikerdike  v. 
BoUman,  as  modified  in  the  subsequent  cases. 

§  1.  LiabUitif  of  Drawer  in  General. —  the  drawee,  either  for  acceptanoe  or 
For  the  most  part,  the  contract  of  the  for  payment,  and  reasonable  notice  in 
drawer  of  a  bill  is  of  the  same  nature,  case  of  a  dishonor  of  the  paper  by  that 
and  hia  liability  is  fixed  in  the  same  person ;  the  nature  of  which  demand 
manner,  as  that  of  an  indorser ;  and  and  notice  will  be  considered  in  treat- 
in  the  present  note  it  is  proposed  to  ing  of  the  liability  of  indorsers.  Pre- 
ooDtider  only  the  features  peculiar  to  sentment  for  acceptance  is  neyer 
the  position  of  the  drawer.  For  a  con-  necessary  except  in  the  case  of  bills 
sideration  of  the  contract  of  a  drawer,  payable  at  or  after  sight.  It  is  neces- 
in  ita  ordinary  aspect,  the  reader  is  re-  sary  in  the  case  of  bills  of  that  descrip- 
ferred  to  the  yarious  cases  and  notes  tion,  because  such  bills  are  entitled 
relating  to  the  mode  of  fixing  the  Ua-  (like  bills  payable  after  date)  to  grace ; 
bility  of  an  indorser.  and,  without  presentment  for  accept- 
In  general,  the  contract  of  the  ance,  it  could  not  be  known  when  the 
drawer  of  a  bill,  like  that  of  an  in-  bills  would  be  due. 
dorser,  ia  a  conditional  engagement,  But  while  it  is  not  necessary  to 
requiring  of  the  holder  due  demand  of  present  bills  payable  after  date  for  ac- 
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ceptmce,  it  is  usual  to  make  such  Union  Bank,  7  Har.  &  J.  92;  Wood  o. 
presentment ;  and  It  is  of  advantage  Price,  46  111.  486 ;  Valk  v.  Simmons,  4 
to  the  holder  in  all  cases  to  do  so,  be-  Mason,  118;  Harness  v.  Daries  Co. 
cause  if  the  bill  be  accepted  the  holder  Bar.  Assoc.,  46  Mo.  866 ;  Adams  v. 
has  an  additional  security,  and  if  dis-  Darbj,  28  Mo.  162 ;  Miser  o.  Troyin- 
honored  he  may  at  once  give  notice  ger,  7  Ohio  St  281;  Kingsley  v.  Bobin* 
thereof  and  proceed  against  the  drawer  son,  21  Pick.  828 ;  Dickens  v,  Besl,  10 
and  indorsers.  Milford  v.  Mayor,  1  Peters,  677;  Claridge  v.  Dalton,  4 
Doug.  66;  Bishop  v.  Young,  2  Bos.  &  Maule  &  S.  280 ;  and  many  other  cases 
P.  78,  88;  Whitehead  v.  Walker,  9  cited  tn/ro;  all  holding  the  criterion  as 
Mees.  &  W.  606 ;  Boot  v,  Franklin,  8  to  the  right  of  the  drawer  to  require 
Johns.  207 ;  Robinson  v,  Ames,  20  notice  in  a  case  of  want  of  fimds  in  the 
Johns.  146 ;  Wallace  v.  Agry,  4  Mason,  hands  of  the  drawee  to  be  whether  he 
886 ;  Watson  v.  Tarpley,  18  How.  617 ;  had  reasonable  grounds  to  expect  the 
Bank  of  Bochester  v.  Gray,*2  Hill,  bill  would  be  honored.  A  few  early 
227  ;  Story,  Bills,  §  821.  The  rule  is  cases  to  the  contrary,  cited  infra,  are 
otherwise  in  Pennsylrania ;  present-  not  now  deemed  to  be  good  law.  The 
ment  for  acceptance  in  sucA  a  case  being  same  rule  prerails  as  to  notice  to  the 
nugatory,  and  another  presentment  at  drawer  of  a  check.  Carew  v.  Duck- 
maturity,  for  payment,  being  necessary  worth.  Law  Rep.  4  Ex.  813. 
before  any  right  of  action  accrues  With  regard  to  the  "reasonable 
against  the  drawer  or  indorsers.  Read  grounds  "  upon  which  the  right  of  the 
V.  Adams,  6  Serg.  &  R.  866.  The  drawer  of  a  bill  to  insist  upon  notice 
cases  of  Brown  v.  Barry,  3  Dall.  866,  of  dishonor  must  be  based,  it  is  laid 
and  Clarice  v,  Russel,  8  Dall.  416,  are  down  that  these  must  be  something 
also  to  be  understood  as  expositions  of  more  than  such  as  would  excite  an  idle 
the  law  of  Pennsylvania.  hope,  a  wild  expectation,  or  a  remote 

If  the  paper  was  not  presented  for  probability,  that  the   bill   might  be 

acceptance,  or,  if  so  presented  and  ao-  honored :  they  must  be  such  as  create 

cepted,  it  must  of  course  be  presented  a  fall  expectation,  a  strong  probability, 

for  payment  before  there  can  be  any  of  its  payment ;  such  indeed  as  would 

dishonor  upon  which  to  charge   the  induce  a  merclumt  of  common  pm- 

other  parties ;  who  indeed  are  never  dence  and  ordinary  regard  for  his  com- 

liable  except  upon  a  dishonor  by  the  mercial  credit,  to  draw  a  like  bill, 

drawee.    The  peculiarity  of  the  posi-  The   right  to  demand  and  notice, 

tion  of  the  drawer  of  a  bill  relates  to  moreover,  does  not  depend  upon  the 

the  matter  of  notice  of  this  dishonor,  fact  that  the  drawer  had,  at  the  matu- 

Prima  fade,  he  is  always  entitled  to  rity  of  tlie  draft,  funds  in  the  hands 

such  notice ;  and  it  devolves  upon  the  of  the  drawee,  as  ascertained  by  ulte- 

holder,  if  the  notice  has  not  been  given,  rior  events,  adequate  to  its  payment, 

to  show  some  competent  excuse  there-  There  is  to  be  found,  in  the  a^judica- 

for.    The  excuses  peculiar  to  a  drawer  tions  on  this  subject,  no  such  stringent 

are  now  to  be  considered.  rule.    On  the  contrary,  the  principle 

§  2.  Drawing  without  Funds,  —  The  now  established  is  that  if  the  drawer, 

doctrine  of  the  principal  case,  Hopkirk  at  the  time  when  the  bill  should  have 

V,  Page,  has  become  settled  law  both  in  been  presented,  had  the  right  to  ex- 

this  countl'y  and  in  England.    Cathell  pect,  reasoning  upon  the  state  of  facts 

V.  Goodwin,  1  Har.  &  G.  468 ;  Orear  v,  connected  with   the   transactions    as 

McDonald,   0   Gill,    860 ;   Clopper  v,  they  then  existed  between  the  drawee 
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and  himself,  that  the  hill  would  he  Denlo,  867,  also  states  that  the  ahsence 
honored,  he  is  entitled  to  demand  and  of  funds  is  sufficient  excuse  for  failure 
notice.  Orear  v,  McDonald,  9  Gill,  to  notify  the  drawer,  hut  he  immedi- 
350,  857,  Martin,  J.  See  also,  to  the  atelj  quotes  as  authority  the  language 
same  effect,  Clopper  v.  Union  Bank,  7  of  Story,  J.,  in  Yalk  v.  Simmons,  4 
Harris  &  J.  92, 102 ;  Eupfer  v.  Bank  of  Mason,  118,  that  "  no  notice  was  neces- 
Galena,  84  111.  828,  851;  Wood  v.  sary  when  the  acceptor  had  not  in  fact, 
Price,  46  111.  435 ;  Walker  v,  Rogers,  or  in  the  expectancy  ef  the  drawer,  any 
iO  BL  278 ;  Valk  v.  Simmons,  4  Mason,  funds  in  his  hands  at  the  time  of  pay- 
118;  Adams  v.  Darhy,  28  Mo.  162;  ment,  nor  had  entered  into  any  arrange- 
Kingsley  v.  Robinson,  21  Pick.  828 ;  ment  with  the  drawer  at  all  OTents  to 
Bhett  V.  Foe,  2  How.  457  ;  Dickens  v,  pay  the  bUl."  And  again  :  "He  was 
Beal,  10  Peters,  577 ;  Williams  v.  Bras-  then,  to  say  the  least  of  it,  in  the  pre- 
hear, 19  La.  870 ;  Youngue  v.  RufE,  8  dicament  of  a  party  drawing  without 
Strob.  811 ;  Wollenweber  v.  Eetter-  funds,  and  having  no  right  to  expect  the 
Ihius,  17Penn.8t889;  Olirert;.  Bank  biU  to  be  paid." 

of  Tennessee,  11  Humph.  74;  Farmers'  But  the  point  was  directly  decided 
Bank  v.  Van  Meter,  4  Rand.  558;  in  Robinson  v.  Ames,  20  Johns.  146, 
Miser  v,  Trovinger,  7  Ohio  St.  281 ;  and  the  same  rule  adopted  as  that  laid 
Cook  V.  Martin,  5  Smedes  &  M.  879 ;  down  in  the  principal  case.  Spencer, 
Spear  v.  Atkinson,  1  Ired.  262 ;  Clar-  Ch.  J.,  said :  ''  I  am  entire^  satisfied 
idge  V.  Dalton,  4  Maule  &  S.  280 ;  that  there  is  no  foundation  for  saying 
Blackham  v.  Doren,  2  Camp.  503.  the  defendants  are  precluded  from  set- 
These  and  many  other  cases,  hold  ting  up  laches,  because  they  had  no 
that  the  presence  or  absence  of  funds  right  to  draw  the  bill.  The  case  of 
in  the  hands  of  the  drawee  is  not  the  Bikerdike  v,  Bollman,  1  T.  R.  405,  is 
criterion  by  which  to  determine  whether  considered  the  first  case  deciding  that 
the  drawer  is  entitled  to  notice  or  not ;  notice  to  the  drawer  of  the  dishonor  of 
but  that  the  true  test  is  whether  or  the  bill  was  unnecessary ;  and  in  that 
no  he  has  reasonable  ground  to  expect  case  the  drawer  had  no  Ainds,  and 
his  bill  to  be  honored.  The  weight  knew  he  had  none,  in  the  hands  of  the 
of  authority  is  altogether  this  way;  drawee.  The  drawing  the  bill  was 
though  the  doctrine  has  been  denied  in  considered  a  fraud,  and  it  was  held 
Alabama.  See  Shirley  v.  Fellows,  9  that  he  was  not  entitled  to  notice,  and 
Port  800;  Foard  v.  Womack,  2  Ala.  could  not  be  injured  by  the  want  of  it. 
868.  An  opposite  opinion  had  been  It  has,  however,  since  that  case,  re- 
entertained  in  the  earlier  case  of  Hill  peatedly  been  decided  that,  where 
V.  Norris,  2  Stewt  &  P.  114.  But  Foard  there  are  any  funds  in  the  hands  of  the 
V.  Womack  is  improved  in  Tarver  v,  drawee,  so  that  the  drawer  has  a  right 

Nance,  5  Ala.  712.    See  also v.  to  expect  the  bill  will  be  paid,  or  where 

Stanton,  1  Hay.  271.    Two  New  York  there  are  not  any  funds,  yet  if  the  bill 

cases  (Hoffman   v.    Smith,  1  Caines,  was  drawn  under  such  circumstances 

157, 100,  and  Commercial  Bank  of  Al-  as  induced  the  drawer  to  entertain  a 

bany  v,  Hughes,  17  Wend.  94)  were  reasonable  expectation  that  tha  bill 

cited  in  Foard  v.  Womack,  as  author-  would  be  accepted  and  paid,  the  per- 

ity  for  the  decision  in  that  case,  but  the  son  so  drawing  it  is  entitled  to  notice ; 

doctrine  of  the  principal  case  does  not  and  a  fortiori,  he  is  entitled  to  hare  the 

appear  to  hare  been  raised  in  either  bill  duly  presented.    The  rule  is  cor^ 

esse.  Jewett,  J.,  in  DoUfus  V.  Frosch,  1  rectly  laid  down  in  CUridge  v.  Dal- 
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ton,  4  Bfaule  &  S.  229,  by  Lord  Ellen>  the  fUnds  before  the  bill  matures,  or 
borough.  The  principle  which  has  been  having  funds  on  the  way  intercept 
stated  is  yeiy  ably  supported  by  Chief  them  so  that  they  do  not  reach  the 
Justice  Siarshall,  in  French  v.  The  drawee,  and  have  no  sufficient  reason 
Bank  of  Columbia,  4  Cranch,  163,  to  draw,  notice  of  non-payment  is  ex- 
where  the  principal  authorities  are  re-  cused.  Valk  r.  Simmons,  4  Mason,  118 ; 
Tiewed.  There  is  nothing  more  im-  Rhett  v.  Poe,  2  How.  457 ;  Adams  v. 
portant  than  that,  in  questions  of  a  Darby,  28  Mo.  162;  Eicheberger  o.  Fin- 
general  mercantile  nature,  there  should  ley,  7  Harris  &  J.  881,  885 ;  Spangler 
be  a  uniformity  of  decision ;  and,  al-  v.  McDaniel,  8  Ind.  275 ;  Hammond  v, 
though  the  justice  and  equity  of  this  Dufrene,  8  Camp.  145.  But  see  Orr  v, 
rule  may  not  in  some  cases  be  per-  Maginnis,  7  East,  859. 
ceiyed,  where  the  payee  has  purchased  But  none  of  the  circumstances  above 
a  bill,  and  it  is  drawn  in  good  faith,  mentioned  will  excuse  notice  to  an  in- 
and  no  conceivable  loss  has  happened  dorser.  He  has  no  concern  with  the 
by  the  want  of  notice,  yet,  as  there  may  state  of  accounts  between  the  drawer 
be  cases  where,  though  there  were  no  and  drawee,  and  should  l3e  notified  of 
funds  in  the  hands  of  the  drawee,  the  the  dishonor.  Wilkes  v.  Jacks,  Peake, 
drawer  may  be  injured  by  the  want  of  202,  per  Lord  Eenyon ;  Carter  v. 
notice,  it  is  better  that  the  rule  on  the  Flower,  16  Mees.  &  W.  748,  751 ;  Saul 
subject  should  be  general  and  uniform  r.  Jones,  1  El.  &  E.  59 ;  Foster  v. 
throughout  the  mercantile  world."  Parker,  Law  Rep.  2  C.  P.  Div.  18. 

In  Benoist  v.  Creditors,  18  La.  522,  The  drawer  is  always  entitled  to  no- 
it  was  held  that  where  the  drawers  de-  tice  when  upon  taking  up  the  bill  he 
pended  on  the  issue  of  a  lawsuit,  they  would  have  a  right  of  action  against 
could  not  be  regarded  as  having  drawn  the  acceptor ;  supposing,  of  course, 
on  funds,  so  as  to  be  entitled  to  notice,  what  is  to  be  understood  throughout 
But  this  was  probably  on  the  ground  this  note,  that  he  has  not  waived  his 
that  the  drawer  had  no  right  under  right.  Ex  parte  Heath,  2  Ves.  &  B. 
such  circumstances  to  expect  his  bill  240 ;  Cory  v.  Scott,  8  Bam.  &  Aid. 
to  be  honored ;  for  in  Williams  v.  Bra-  618 ;  Sleigh  v.  Sleigh,  5  Ex.  514.  The 
shear,  19  La.  870,  the  doctrine  of  the  drawer  has  also  a  right  to  notice  when 
principal  case  is  held ;  and  such  was  he  draws  before  a  consignment  made 
declared  to  be  the  law  of  Louisiana  in  by  him  has  reached  the  consignee. 
Bloodgood  V.  Hawthorn,  9  La.  124.  Dickens  v.  Beal,  10  Peters,  572 ;  Orear 
See  also  Whaley  v.  Houston,  12  La.  v.  McDonald,  9  Gill,  850 ;  Grosvenor  v. 
An.  585;  LaCoste  v.  Harper,  3  La.  An.  Stone,  8  Pick.  79.  -And  the  same  is 
885.  true,  though  the  consignment,  by  rea- 

The  fact  of  the  indebtedness  of  the  son  of  depreciation  in  value,  has  be- 
acceptor  to  the  drawer,  if  the  debt  is  come  insufficient  to  meet  the  bill, 
due,  will  (prima  facie)  warrant  the  Robinson  v.  Ames,  20  Johns.  146; 
drawing,  though  the  acceptor  have  no  Rucker  v.  Hiller,  16  East,  53.  So,  too, 
funds  of  the  drawer  in  his  hands,  where  there  is  a  running  account  and 
Walker  v.  Rogers,  40  III.  278 ;  Thack-  fluctuating  balance  between  the  par- 
ray  V.  Blackett,  8  Camp.  164.  ties,  or  where  the  drawee  has  been  ac- 

The  cases  also  show  that,  though  customed  to  honor  the  drawer's  paper 

the  drawer  may  have  had  funds  in  the  without  reference  to  the  state  of  the 

hands  of  the   drawee,  and  therefore  accounts.  Dickens  v,  Beal,  supra.    See 

ground  to  draw,  still,  if  he  withdraw  2  Daniel,  Neg.  Instr.f  1076;  Adams  v. 
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Darby,  28  Mo.  162 ;  Dunbar  v,  Tyler,  or  drawer  will  do  what  he  has  agreed 

44  Miss.   1.    So  where  goods  are  in  to  do.    Bnt  see  the  dicta  inAgan  v, 

transit,  but  the  drawer  has  omitted  to  McManns,  10  Johns.  180,  in  Beid  v, 

send  the  bill  of  lading,  or  the  goods  are  Morrison,  2  Watts  &  S.  401,  and  in 

lost.    Dickens  v,  Beal,  mpra.  First  National  Bank  v,   Ryerson,  28 

The  English  rule  concerning  the  ex-  Iowa,  r608.     See    also   Story,    Bills, 

cnse  of  notice  for  want  of  Ainds  is  pos-  §  812. 

sibly  somewhat   less  strict    than  the  The  doctrine  that  the  existence  of 

American.    It  is  stated  in  Byles,  Bills,  any  reasonable  ground  to  expect  the 

298. 18th  Eng.  ed.,  that  if  the  drawer  honor  of  the  bill  entitles  the  drawer  to 

had  no  effects  at  any  time  during  the  notice  of  dishonor  does,  indeed,  pre- 

corrency  of  the  bill  in  the  hands  of  the  Tail  in  England,  Byles,    Bills,   801; 

acceptor,   and  will   hare   no  remedy  and  the  difference  between  the  courts 

against  the  acceptor  or  any  other  per-  of  that  country  and  of  this,  so  far  as 

son  if  obliged  to  pay  the  bill,  he  cannot  any  difference  exists,  consists,  after  all, 

in  general   have   been  prejudiced  by  mainly  in    the    interpretation  of  the 

want  of  notice,  and  hence  cannot  set  term  **  reasonable  grounds." 

that  up  as  a  defence ;  citing  Bickerdike  The  following  have  been  given  as 

V.  BoUman,  1    T.  R.  406 ;   Lafitte  t?.  English  examples  of  the  rule  of  rea- 

Slatter,  6  Bing.  628;  Carew  v.  Duck-  sonable  grounds,  entitling  the  drawer 

worth.  Law  Rep.  4  Ex.  818 ;  Wirth  v.  to  notice :    Where  he  has  consigned 

Austin,  Law  Rep.  10  C.  P.  689.    This  goods  to  the  drawee,  though  in  Dust 

rule,  however,  which,  it  will  be  ob-  they   have  never  come  to   hand,  or 

served)  substitutes  knowledge  of  dis-  where  the  drawee  has  previously  ac- 

honor  as  a  thing  probable,  for  notice  cepted  bills  for  him  (under    similar 

thereof,  has  been  regretted.     Cory  v.  circumstances,  no  doubt).  Byles,  Bills, 

Scott,  8  Barn.  &  Aid.  619 ;  Carter  v.  801,  18th  Eng.    ed.,  citing   Legge  v. 

Flower,  16  Mees.  &  W.  748,749.  Thorpe,  12  East,  171 ;  Rucker  v.  Hil- 

If  this  principle  were  to  be  strictly  ler,  16  East,  48 ;  b.  c.  8  Camp.  217  ; 

carried  out,  there  would  be  no  place  for  Spooner  v.  Gardiner,  1  Ryan  &  M.  84 ; 

the  doctrine  of  **  reasonable  grounds ; "  Walwyn  v.  St.  Quentin,  1  Bos.  &  P. 

bnt  it  can  hardly  be  true  that  the  test  662 ;  Ex  parte  Heath,  2  Yes.  &  B.  240. 

of  a  right  to  notice  in  England  depends  So  where  R.,  being  indebted  to  the 

upon  the  question  whether  the  drawer  drawer,  represented    to   him  that  A. 

could  maintain  an  action  against  tlie  owed  him  money,  and  the  drawer  in 

acceptor  or  not ;  for  such  a  question,  as  consequence  drew  a  bill  on  A.,  which 

was  shown  in  the  principal  case,  must  A  accepted   but   did   not  pay,    the 

often  be  a  matter  of  doubtf^  and  diffl-  drawer  was  held  entitled  to  notice  of 

cult  ascertainment  when  the  bill  was  dishonor;  "for  he  had  reason  to  expect 

drawn.    Byles,  Bills,  801.    The  propo-  that  R.  would  take  up,  or  that  the  ac- 

sition,  it  should  seem,  can  apply  only  ceptor  would  pay,  the  bill,  and  might 

to  cases  of  dishonor  by  one  who  has  by  want  of  notice  be  induced  to  relax 

accepted  for  the  accommodation  of  the  his  endeavors  to  procure  payment  of 

drawer,  or  who  has,  without  consider-  the  debt  owing  by  R."    Byles,  supra, 

ation,  promised  to  accept.    But  in  this  citing  Lafitte  v.  Slatter,  6  Bing.  628. 

country  the  drawer  would,  it  is  con-  But  the  drawer  of  a  bill  who  has  no 

ceived,  be  entitled  to  notice  of  dishonor  effects  in  the  hands  of  the  drawee, 

in  such  a  case  as  well  as  in  any,  for  he  except  that  he  has  supplied  him  with 

has  a  light  to  expect  that  tiie  acceptor  goods  on  credit,  which  credit  does  not 
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expire  till  loDg  after  the  bill  becomes  Story,  Billg,  {  812.  See  Fitzgerald  v. 
doe,  is  not  entitled  to  notice ;  **  for  the  WilliamB,  6  Bing.  N.  C.  68 ;  s.  c.  8 
goods  are  not  such  as  can  properlj  be  Scott,  271 ;  Eemble  v.  Mills,  1  Man.  & 
set  against  the  drawing,  nor  can  there  Ot.  757.  But  the  question  is  probably 
be  any  reasonable  expectation  that  the  still  an  open  one  in  most  of  the  States 
biU  will  be  paid  till  the  expiration  of  of  this  country ;  and,  as  the  want  of 
the  credit."  Byles,  supra,  citing  Clar-  funds  is  perfectly  consistent  with  good 
idge  V.  Dalton,  4  Maule  &  S.  226.  faith  in  drawing,  and  as  in  a  large  pro- 
It  would  doubtless  be  universally  portion  of  cases,  to  wit,  cases  of  run- 
agreed  both  in  England  and  in  this  ning  accounts  and  large  transactions, 
country  that  where  the  drawer,  though  the  drawer  is  clearly  justified  though 
he  has  drawn  without  fands,  has  suf-  it  turn  out  that  he  had  no  funds,  so 
fered  prejudice  by  the  failure  to  notify  that  it  cannot  be  truly  said  that  draw- 
him  duly  of  the  dishonor  of  his  bill,  he  ing  without  funds  raises  a  presump- 
is  discharged.  See,  for  example,  Fits-  tion  of  misconduct  in  the  drawer ;  it 
gerald  v.  Williams,  6  Bing.  N.  C.  68 ;  therefore  may  be  doubted  whether  the 
8.  o.  8  Scott,  271.  And,  on  the  other  proposition  stated  can  properly  be  fol- 
hand,  it  would  be  equally  kgreed  that  lowed  in  this  country.  But,  if  the 
failure  to  give  notice  to  a  drawer  would  proposition  be  deemed  good  law,  the 
not  discharge  him  where  by  no  pos-  plaintiff's  prima  facie  case  may  of 
sibility  could  he  be  prejudiced  by  the  course  be  rebutted  by  the  drawer  by 
omission.  This  is  the  rule  as  to  indors-  evidence  showing  that  he  had  good 
ers,  and  must  also  be  true  as  to  draw-  reason  to  expect  tiiat  his  draft  would 
era.  See  Foster  t7.  Tarker,  Law  Rep.  2  be  honored.  Story,  ut  supra,  , 
C.  P.  18.  The  authorities  are  not  uniform 
The  difficulty  lies  between  these  upon  the  point  which  was  before  the 
extremes,  where  the  drawer  might /xw-  court  in  the  principal  case,  and  which 
siUy  sustain  damage  by  the  omission,  Chief  Justice  Marshall  forcibly  said 
but  has  offered  no  evidence  to  show  (p.  108)  was  **  more  perplexing  than 
damage.  In  such  a  case  will  the  court  convincing ; "  viz.,  in  regard  to  the 
rule  as  matter  of  law  that  the  drawer  amount  of  funds  in  the  hands  of  the 
is  discharged  ?  It  is  apprehended  that  drawee  which  will  justify  the  drawing, 
in  this  country  it  will,  and  that  it  will  In  the  Matter  of  Brown,  2  Story,  602, 
not  in  England ;  though,  if  the  party  the  same  doctrine  is  maintained  by 
were  an  indorser,  the  English  courts  Story,  J.,  as  that  held  in  the  principal 

would  rule  that  he  .was  not  liable.  Fos-    case.    See  also v.  Stanton,  1  Hay. 

ter  v.  Parker,  «u/>ra,  restricting  the  case  271;  Blackenship  v.  Rogers,  10  Ind. 
of  Bickerdike  v,  Bollman,  1  T.  R.  405,  383 ;  Smith  v.  Thatcher,  4  Bam.  & 
apparently  contra,  to  the  case  of  the  Aid.  200 ;  WoUenweber  v.  Ketterlinus, 
drawer  of  a  bill,  and  thus  recognizing,  17  Penn.^St.  389,  899;  Hill  v.  Norris, 
but  with  regret,  a  distinction  between  2  Stew.  &  P.  114 ;  Sutcliffe  v.  Mo- 
drawer  and  indorser  in  this  particular.  Do  well,  2  Nott  &  M.  251 ;  LaCoste  v. 
It  has  been  said,  however,  to  be  Harper,  8  La.  An.  885 ;  Orr  v.  Magin- 
prima  facie  ground  for  excusing  notice  nis,  7  East,  859. 
of  dishonor  that  the  drawer  had  no  The  difficulty  of  laying  down  any 
fiinds  in  the  hands  of  the  drawee  when  inflexible  rule  in  dollars  and  cents  to 
the  bill  was  presented.  Harness  v,  meet  this  particular  phase  of  the  case 
Davies  Co.  Sav.  Assoc.  46  Mo.  850;  is  apparent;  and  it  results  only  in  con- 
Merchants'  Bank  v.  Easley,  44  Mo.  280 ;  fUsion  to  attempt  it.    It  should  suffice 
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that  the  case*  of  this  character  may  be  of  the  drawer  and  the  drawee  (at 
decided  upon  the  broad  and  juat  prin-  when  the  draft  is  drawn  in  New  York 
dple  determined  by  Chief  Justice  Mar^  City  upon  a  bank  in  Jersey  City)»  and 
shall,  that  the  matter  of  notice  should  still  be  a  clieck.  Hey  wood  v.  Picker- 
depend  upon  the  question  whether  the  ing.  Law  Bep.  9  Q.  B.  428 ;  Boberts  v. 
dnwer  had  reasonable  ground  to  ex-  Corbin,  26  Iowa,  815. 
pect  bis  bill  to  be  honored.  The  qnee-  A  check  is  defined  to  be  a  written 
tion  ot  amount  may  furnish  ti  prima  fade  order  or  request,  addressed  to  a  bank 
presumption ;  but  it  can  never  be  con-  or  to  persons  carrying  on  the  business 
clusiTe  of  the  drawer's  right  to  draw,  of  bankers,  by  a  party  having  money 
There  may  have  been  a  private  agree-  in  their  hands,  requesting  them  to  pay» 
ment  or  understanding  upon  the  sub-  on  presentment,  to  another  person,  or 
ject;  or  there  may  have  been  other  cir-  to  him  or  bearer,  or  to  him  or  order,  a 
cumstances  which  justified  the  draw-  certain  sum  of  money  specified  in  the 
ing,  though  the  drawer  had  no  funds  at  instrument.  Story,  Promissory  Notes, 
all  in  the  hands  of  the  drawee.  §  487.    The  conclusion  of  Mr.  Justice 

It  has  been  held  not  to  afiect  the  Cowen  (alone),  in  Barker    v.  Ander- 

question  of  the  necessity  of  notice,  in  son,  21  Wend.  872,  that  a  check  is  in  all 

this  class  ofcases,  that  the  bill  had  been  essential  features  a  bill  of  exchange 

■ocepled.    Notwitlistanding  the  (act  of  payable  on   demand,  has  long  since 

acoept4utce,  the  drawer  is  not  entitled  been  thoroughly  overturned.    8  Kent, 

to  notice  of  non-payment,  if  he  had  no  Com.  104 ;  Little  v.  Phoonix  Bank,  2 

right  to  draw.    HofiEman  v.   Smith,  1  HilU426;  Kemble  v.  Mills,  1  Man.  & 

Gaines,  160;  Hill  v.  Norris,  2  S.  &  P.  Q.  757;   Bobinson  v.    Hawksford,   9 

114;  Foard  v.   Womack,  2  Ala.  868,  Q.   B.   52;   Keene    v.  Beard,  supra; 

371 ;  Gillespie  v.  Cammack,  8  La.  An.  Merchants'  Bank  v.  State  Bank,  10 

218 ;    Kinsley  v.  Bobinson,  21    Pick.  Wall.  604,  647 ;  Espy  v.  Bank  of  Cin- 

827 ;  Mobley  v,  CUrk,  28  Barb.  890 ;  cinnati,  18  WaU.  604,  620 ;  Morrison  ti. 

Yalk  V.  Simmons,  4  Mason,  118;  Allen  Bailey,  5  Ohio  St.   18.    For  ordinary 

V.  King,  4  McLean,  128 ;  Bhett  v,  Poe,  purposes,  however,  a  check  is  so  like 

2  How.  457.    And  see  Sargent  v.  Ap-  a   bill  of  exchange  (payable  on  de- 

pleton,  6  Mass.  85.    But  a  contrary  mand)  that  it  has  often  been  termed 

view  has  been  entertained.    See  Pons  a  bill  in  cases  in  which  it  was  not 

V.  Kelly,  2  Hay.  45,  47 ;   Bichie  v.  necessary  to  draw  any  distinction  be- 

McCoy,  18  Smedes  &  M.  541.   See  also  tween  the  two  instruments.    Hopkin- 

Campbell  v.  Pettingill,  7  Qreenl.  126;  son  v.  Forster,  Law  Bep.  19  £q.  74, 

English  V.  Wall,  12  Bob.    La.  182 ;  76 ;  Charles  v.  Blackwell,  Law  Bep.  2 

Oiear  v.  McDonald,  9  QiU,  850,  858.  C.  P.  Div.  151, 156  ;  Hopkins  v.  Ware, 

Acceptance  would,  indeed,  seem  to  af-  Law  Bep.  4  Ex.  268,  271;  Bamet  v. 

ford  some  evidence  of  a  right  to  draw,  Smith,  80  N.  H.  256,  264 ;  Biukford  9. 

but  this  would  not  be  conclusive.    2  First  National  Bank,  42  III.  288,242; 

Daniel,  Neg.  Instr.  §  1062.  Planters'  Bank   v.  Merritt,   7    Heisk. 

§8.  Drawerg  ^CAeci».-* A  check  is  177,  190;  Story,  Notes,  §  487^  note, 

commonly  said  in  England  to  be  a  sort  7th  ed. 

of  limited   inland  bill.    Byles,  Bills,  The  outward  difference  between  a 

18,  18th  Eng.  ed. ;  Keene  v.  Beard,  8  check  and  a  bill  of  exchange  is  that 

C.  B.  K.  a.  872,  leading  case,  ftort.   But  the  former  is  always  drawn  upon  a 

a  draft  may  also  be  in  the  form  of  a  bank  or  banker,  against  funds  supposed 

foreign  ioatmment  as  to  tlie  residence  to  be  in  Uie  hands  of  the  drawee.  An- 
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drew  v.  Blackly,  11  Ohio  St  89 ;  while  gronnd  to  draw,  he  will  not  be  released 
a  bill  may  or  may  not  bo  be  drawn,  if  he  has  sustained  no  prejudice  by  the 
and  is  usually  of  greater  length  and  of  failure  of  the  holder  to  make  {Nresent- 
more  formal  language.  If  drawn  for  ment  earlier.  Pack  v.  Thomas,  13 
transmission  to  any  great  distance,  the  Smedes  &  M.  11 ;  Mohawk  Bank  v, 
draft  is  often  in  sets,  expressed  to  be  Broderick,  10  Wend.  804,  affirmed  13 
"  1st,  2d,  and  8d  of  exchange,"  which  Wend.  133.  Neither  demand  nor  no- 
fixes  its  character  as  a  bill.  See  fur-  tice  can  be  insisted  upon  by  the  drawer 
ther  as  to  the  distinctions  between  these  in  such  a  case.  lb. ;  True  v.  Thomas, 
instruments,  Andrew  v.  Blackly,  supra ;  16  Maine,  86.  See  second  and  third 
Morrison  v.  Bailey,  6  Ohio  St.  13.  paragraphs,  infra. 

The  internal  or  legal  distinction  be-  But,  as  we  have  said,  a  check,  though 
tween  the  two  is  that  all  bills  not  pay-  similar  to,  is  not,  a  bill  of  exchange, 
able  on  demand  are  entitled  to  grace ;  Story,  Notes,  §  489,  note,  7th  ed. ;  and 
while  it  is  of  the  essence  of  a  check  the  chief  difference  between  the  two 
that  it  should  be  paysCble  (though  not  instruments  from  a  legal  point  of  view 
in  express  terms)  on  demand.  The  in-  is  in  the  position  and  rights  of  the 
strument  would  not  be  a  check,  but  a  drawer.  The  drawer  of  a  bill  is  en- 
bill,  if  payable  in  terms  at  or  after  titled  to  notice  of  dishonor,  according 
sight,  or  after  date.  The  legal  differ-  to  the  American  rule,  as  generally  un- 
ence  between  a  check  and  a  bill  pay-  derstood,  whenever  by  possibility  it 
able  on  demand  (for  a  bill  does  not  could  be  of  use  to  him.  The  fact  that  • 
lose  its  character  as  such  by  being  so  he  has  not  in  reality  sustained  any 
payable.  Story,  Bills,  §  342)  consists  in  damage  or  suffered  any  prejudice  from 
the  rule  relating  to  notice  of  dishonor  the  omission  will  not  charge  him. 
to  the  drawer.  It  is  apprehended  that  Story,  Bills,  §  811 ;  Story,  Notes, 
there  is  no  difference  between  a  bill  §§  489,  note,  492,  7th  ed. ;  Eeene  v. 
payable  on  demand  and  any  other  bill  Beard,  leading  case,  jMtt ;  Morrison  v, 
in  this  particular;  but  that  the  rule  Bailey,  5  Ohio  St.  18. 
as  to  checks  stands  upon  a  distinct  In  the  case  of  the  drawer  of  a  check, 
footing  will  presently  appear.  while  that  party  is,  pn'mayocttf,  entitled 

The  rule  witli  regard  to  drawing  a  to  notice  of  the  dishonor  of  his  draft, 
check  without  funds  is  not  more  liberal  and  the  plaintiff  must  consequently 
to  the  drawer  of  such  an  instrument  offer  some  good  legal  excuse  for  his 
tlum  to  the  drawer  of  a  bill.  In  an  ac-  omission  when  he  has  failed  to  give 
tion  by  the  holder  against  the  drawer  such  notice ;  still,  if  he  can  show  that 
of  a  dishonored  check,  notice  of  dis-  the  drawer  has  not  in  point  of  fact 
honor  is  clearly  excused  by  want  of  suffered  prejudice  by  the  omission,  he 
effects  at  the  time  when  the  drawer  can  maintain  an  action  upon  the  check 
would  reasonably  expect  it  to  be  pre-  against  that  party.  The  drawer  is  in 
sented  for  payment,  when  the  drawer  some  sort,  it  is  said,  treated  as  the  prin- 
had  no  reasonable  expectation  that  it  cipal  debtor,  so  as  not  to  be  discharged 
would  be  honored.  Carew  v.  Duck-  either  by  failure  to  make  presentment 
worth.  Law  Rep.  4  £x.  318.  The  for  payment  within  the  time  required 
want  of  effects  need  not  be  an  entire  in  the  case  of  a  bill  payable  on  de- 
want  of  effects  :  it  is  sufficient  if  there  mand,  or  in  not  giving  notice  of  dis- 
be  not  enough  to  meet  the  check.  lb.  honor  upon  presentment  and  refusal  of 
But>  according  to  the  American  rule,  payment,  unless  the  drawer  has  suf- 
even  if   the   drawer   had   reasonable  fered  some  loss  or  injury  thereby ;  and 
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then  only  to  the  extent  of  such  loss.  The  doubt  is  raised  hy  Carew  v.  Duck- 

Storj,  Notes,  §§489,492,  497,  7th  ed.;  worth.  Law  Rep.    4  Ex.  318,  above 

Keene  v.  Beard,  supra;  Hejwood  v,  referred  to;  which,  however,  merely 

Pickering,  L.  R.  9  Q.  B.  428;  Bobin-  decided  that  the  drawer  of   a  check 

son  V.  Hawksford,  9  Q.  B.  52 ;  Laws  v.  was  not  entitled  to  notice  of  dishonor 

Band,  8  0.  B.  v.  8.  442 ;'  Little  v.  Plie-  when  he  had  no  reasonable  ground  to 

nix  Bank,  2  Hill,  425,  428 ;  Bell  v.  expect  that  his  draft  would  be  honr 

Alexander,  21  Gratt.  1 ;    Morrison  v.  ored.    It  was  not  said  that  he  would 

McCartney,  80   Ma    183;    Griffin  v,  have  been  entitled  to  notice  in  the 

Kemp,  46  Ind.  172 ;  Morrison  v.  Bailey,  converse  case;  though  the  language  of 

supra ;  Cowein  v.  Browinski,  6  Bush,  the  judges  appears  to  imply  that  they 

457;  Howes  V.Austin,  85  Ul.  896;  Wil-  thought  he  would.     It   is  hardly  to 

lettstr.  Paine,  48111.  432;  Allen  v.Kra-  be  supposed  that  the  English  courts 

mer,  2  Bradw.  205;  Pack  v.  Thomas,  would  so  rule  in  a  case  in  which  the 

18  Smedes  &  M.  11.  drawer,    though   drawing   rightfully. 

Hence,  where  the  bolder  of  a  check  suffered  no  detriment  from  the  plain- 

fiuled  without  excuse  to  present  the  tiff's  delay. 

same  to  the  drawee  for  ten  days,  within  The  holder  is  in  all  cases  protected 

which  time  the  drawee  failed,  but  be-  by  the  exercise  of  the  diligence  which 

fore  that  event  the  drawer  had  with-  would  suffice  in  the  presentment  and 

drawn  all  his  funds,  the  latter  was  held  notice  of  dishonor  otKlike  (if  not  of  any) 

not  discharged  by  the  holder's  delay,  bill ;  and  in  such  a  case  no  plea  of  loss 

Kinyon  v,  Stanton,  44  Wis.  479.    Had  or  prejudice  by  reason  of  the  fact  that 

the  funds  been  left  with  the  drawee  the  the  holder  did    not  exercise  greater 

drawer  would  have  been  discharged,  diligence  will  be  admissible.    (As  to 

lb.;  Jones  v.  Heiliger,  86  Wis.  149.  Mohawk  Bank  v,  Broderick,  10  Wend. 

The  drawer  of  a  check,  then,  unlike  804, 807,  see  the  explanation  infra,  p. 

the  drawer  of  a  bill,  is  not  released  in  119.)    But  if  prejudice  ensue  by  reason 

this  country,  at  least,  for  want  of  notice  of  the  fact  that  the  holder  has  not  ex- 

of  dishonor,  even  though  he  had  rea-  ercised  the  diligence  which  the  holder 

sonable  ground  to  draw.    It  is  only  of  a  bill  under  the  same  circurostancet 

when  there  is  proof  that  the  drawee  would  be  bound  to   exercise,  in  the 

has  failed,  or  (perhaps)  some  similar  matter  of  presentment  and  notice,  the 

legal  prejudice  has  befallen  the  drawer  drawer  will  be  discharged  to  the  ex- 

by  the  delay,  that  the  presumption  of  tent  to  which  he  has  been  pr^udiced. 

injury  to  the  drawer  arises.    Pack  v.  See  the  many  cases  last  cited. 

Thomas,  supra.    This  presumption  of  Speaking  more  definitely,  and  snp- 

ii^ory,  it  should  be  added,  is  doubtless  posing  the  drawer  to  have  set  up  a  dis- 

prima  fade  only,  and  capable  of  being  charge,  in  whole  or  in  part,  by  reason 

overturned  by  evidence ;  e.  g,,  that  the  of  prejudice  sustained  by  the  failure  of 

drawee  put  money  into  the  drawer's  the  plaintiff  to  act  as  promptly  as  he 

hands  with  which  to  meet  all  his  lia-  might  have  done  in  making  present- 

bititiet,  this  included.  ment  and  giving  notice  of  dishonor,  — 

It  is  not  clear  whether  the  English  if  it  appear  that  the  plaintiff  presented 

conrtt   would    require    demand    and  the  check  on  the  next  succeeding  secu- 

notioe  as  to  a  drawer  who  had  rea-  lar  day  after  he  received  it,  before  the 

sonable  grounds  to  draw,  but  who  still  close  of  business  hours,  and  gave  notice 

would  suffer  no  actual  detriment  by  the  of  the  dishonor  to  the  drawer  on  the 

holder's  omission  to  take  such  steps,  secular  day  next  succeeding  that  day, 
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he  has  exercised  due  diligence,  and  the  until  the  7th  of  February,  when  it  waa 
drawer  is  liable.  Story,  Notes,  §  498 ;  returned  dishonored.  They  might  bare 
Story,  §§  470,  471 ;  Kobson  v.  Bennett,  beard  much  sooner  had  they  made  in- 
2  Taunt.  888 ;  Boddington  v.  Schlenck-  quiry  at  the  time  the  checlc  or  money 
er,  4  Btm.  &  Ad.  752.  He  may  act  should  have  been  returned, 
sooner,  and  hold  the  drawer  by*  pre-  If,  instead  of  presenting  the  check 
sentment  and  notice  on  the  day  of  re-  for  payment,  the  holder  should  send  it 
ceiTing  the  check,  if  he  choose,  —  he  into  his  bank  for  deposit,  he  is  bound 
is  not  bound  to  hold  it  and  wait  for  to  do  so  on  the  day  upon  which  he  re- 
payment any  length  of  time, — but  he  ceived  it,  if  not  too  late,  so  that  it  may 
is  not  required  to  act  on  that  day.  be  presented  for  pay  ment  by  the  banker 
lb. ;  Burkhalter  v.  Second  National  in  the  course  of  the  ibllowing  day ;  for 
Bank,  42  N.  Y.  588 ;  Simpson  v.  Pacific  the  law  does  not  leave  it  in  the  power 
Life  Lis.  Co.  44  Cal.,  189 ;  Himmelman  of  the  holder  to  enlarge  the  time  of 
V.  Hotaling,  40  Cal.  Ill ;  Cowein  v.  presentment,  to  the  prejudice  of  the 
Browinski,  6  Bush,  457.  drawer,  by  putting  the  check  into  the 

If  the  holder  receive  the  check  at  a  hands  of  an  agent  for  that  purpose, 
place  distant  from  the  place  of  pay-  Alexander  v.  Burchfleld,  7  Man.  &  G. 
ment,  the  holder  performs  his  duty  by  106f .  See  Boddington  v,  Schlencker, 
sending  the  check  on  to  be  presented  4  Bam.  &  Ad.  752 :  a.  o.  1  Nev.  &  M. 
for  payment  on  the  first  secular  day  540.  But  this  may  be  made  the  sub- 
after  receiving  it  upon  which  the  mail  ject  of  special  agreement  Alexander 
departs  for  the  place  of  payment,  unless  v,  Burchfleld,  supra. 
it  departs  at  an  unseasonably  early  So,  too,  if,  upon  due  presentment  to 
hour  the  very  next  morning.  And  tiie  drawee  for  payment,  the  holder,  in- 
then  the  person  to  whom  the  check  has  stead  of  insisting  upon  the  money,  should 
been  sent  to  be  presented  has  until  the  receive  the  check  of  the  drawee  upon 
end  of  business  hours  at  the  bank  of  some  third  person,  the  latter  check 
the  next  secular  day  for  demanding  should  be  presented  for  payment  upon 
payment,  and  another  day,  as  above  the  same  day  (the  day  it  was  received), 
stated,  for  giving  notice  of  dishonor,  if  by  reasonable  diligence  this  may  be 
Story,  Notes,  §  498 ;  Veazie  Bank  v.  done.  And  if  the  holder,  without  sat- 
Winn,  40  Maine,  60;  Hare  v.  Hentz,  isfactory  excuse,  delay  presenting  the 
10  C.  B.  N.  a.  65 ;  Prideaux  o.  Criddle,  second  check,  even  for  a  single  day, 
Law  Rep.  4  Q.  B.  455 ;  Hey  wood  v.  he  delays  at  his  peril ;  so  that  if  the 
Pickering,  Law  Rep.  9  Q.  B.  428.  If  second  check  should  prove  unproduc- 
these  rules  are  not  followed,  the  drawer  tive,  the  drawer  of  the  first,  with  the 
18  discharged  to  the  extent  of  his  preju-  debt  also  for  which  that  first  check  was 
dice  by  the  holder's  laches.  Story,  drawn,  will  be  discharged.  Smith  v. 
Notes,  §  494.  MUler,  48  N.  T.  171. 

In  Hey  wood  v.  Pickering,  mtpra,  it  The  meaning  of  this  case  should  not 

appeared  that  the  plalntifis,  having  re-  be  mistaken.    It  was  not  decided  that 

ceived  a  foreign  check  on  the  27  th  of  the  holder  of  a  check  has  not  until  the 

January,  handed   the   same  to  their  day  after  receiving  it,  for  making  pre- 

bankera  the  next  day,  and  the  bankers  aentment,  —  it  waa  conceded  by  the 

on  the  aame  day  forwarded  it  by  post  court  that  he  had  such  time,  —  but 

directly  to  the  drawees.      This  was  that   where    he   takes   the    drawer's 

held  a  good  preaentment,  though  noth-  check,  instead  of  the  money,  he  acts 

ing  more  waa  heard  fhim  the  check  at  hia  peril  if  he  faila  to  preaent  the 
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■econd  check  on  the  same  day,  sup-  the  drawer  ofa  Mil  of  exchange  payable 
posing  that  to  be  possible  by  reasonable  at  or  after  sight,  or  after  date,  the  paper 
diligence.  He  may  take  such  cheeky  may  be  kept  oat  in  ctrculcUion,  without 
though  probably  that  was  not  contem-  presentment,  for  a  long  period  of  time, 
plated,  and  still  fall,  back  upon  the  though  the  drawee  fiul  in  the  mean  time; 
drawer  of  the  first,  if  he  is  not  able  to  whereas,  it  seems  necessary  to  present 
obtain  payment  of  the  second  by  the  a  check  within  a  short  time  for  pay- 
exerdse  of  the  diligence  indicated,  *ment,  on  pain  of  discliarging  the 
otherwise  not  lb.  By  failure  of  such  drawer,  if  the  drawee  fail  before  pre- 
diligenoe  he  makes  the  first  check  sentment  But  a  bill  payable  on  de- 
absolute  payment  also,  andjhe  can  mand  cannot  be  intended  for  general 
neither  sue  the  drawer  as  such  upon  circulation  any  n^ore  than  a  check  can 
notice  of  the  dishonor,  nor  sue  him  be;  and  it  would  seem  thatj  if  the 
to  recover  the  consideration  for  which  drawer  of  such  a  bill  has  been  preju- 
the  check  was  drawn.  lb. ;  Kabbe  v,  diced  by  the  long-continued  circulation 
Clark,  Selden's  Notes,  11 ;  Camidge  v,  of  his  paper,  he,  like  the  drawer  of  a 
Allenby,  6  Bam.  &  C.  878.  check,  would  be  discharged. 

It  is  said  that  the  rule  allowing  a  But  it  does  not  follow  that  an  in- 
party  who  has  receired  a  bill,  note,  or  dorser  of  the  check,  who  has  just  in- 
check,  payable  on  demand,  until  the  dorsed  it,  would  be  discharged  because 
next  day  to  present  it  for  payment,  will  the  drawer  is  no  longer  liable.  The 
not  enable  a  succession  of  persons  to  drawer  is  discharged,  if  at  all,  by  rea- 
keep  such  instrument  long  in  circula-  son  of  the  prejudice  which  he  has 
tion,  and  retain  the  liability  of  all  the  sustained  by  keeping  the  check  in 
parties,  in  case  the  same  should  ulti-  circulation  for  an  undue  length  of 
mately  be  dishonored  by  the  maker  of  time,  during  which  the  drawee,  tf.  g., 
the  note  or  the  drawee  of  the  check,  htfs  failed.  But  indorsement  amounts 
And,  it  is  further  said,  though  each  to  drawing  a  new  bill,  or  rather,  in  such 
party  may  be  allowed  a  day,  as  be-  case,  a  new  check ;  and  hence,  if  dili- 
tween  him  and  the  party  from  whom  gence  has  been  exercised  afterwards  in 
he  recelTed  a  check,  it  would  be  other-  making  presentment  and  giving  notice 
wise  as  to  the  drawer,  if  the  banker  to  the  indorser  in  question,  he  must  in 
should,  within  the  succession  of  sereral  principle  be  liable.  He  has  contracted 
days,  fail,  and  would  haye  paid  it  had  with  knowledge  of  the  period  during 
it  been  presented  on  the  day  after  it  which  the  check  has  been  in  drcula- 
was  drawn ;  "  a  check  being  an  instru-  tion,  and  with  notice,  therefore,  that 
ment  not  in  general  intended  by  the  the  drawer  may  have  been  preju- 
drawer  to   be   long   in   circulation."  diced. 

Chitty,  Bills,  887,  9th  £ng.  ed. ;  Story,  As  has  been  stated  in  a  preceding 

Notes,  §  494.  note,  the  certification  of  a  check  by  the 

The  statement  in  Mohawk  Bank  v.  drawee  as  "  good  "  is  held,  in  New 

Broderick,  10  Wend.  804, 807,  affirmed,  York,  to  amount  to  a  discharge  of  the 

18  Wend.  183,  and  repeated  in  Gough  drawer,  unlike  the  act  of  accepting  a 

V.  StaaU,  18  Wend.  649,  661,  662,  that  bill.    First  National  Bank  v.  Leach, 

the  holder  of  a  check  is   bound  to  62  N.  T.  860.    But  contra,  in  Blinois, 

greater  diligence  than  the  holder  of  a  Bickford  v.  First  National  Bank,  42  IlL 

bill,  appears  to  support  the  above  view ;  288 ;  ante,  p.  66.    This  is  said  to  result 

but  it  cannot  be  taken  to  be  true  uni-  from  the  fiust  that  the  certifying  bank, 

versally.    At  between  the  holder  and  upon  making  the  certification,  becomes 
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entitled  to  charge  the  amount  of  the  blj  be  true  of  a  simple  acceptance  of  a 

check  to  the  account  of  the  drawer,  as  cheek. 

monej  paid  bj  him  to  the  holder  of  the  Even  without  certification,  a  bank 

draft    And  the  reason  for  so  doing  is  which  reoeives  the  check  of  one  of  its 

said  to  be  so  strong  that  the  law  pre-  customers,  draw^i  upon  itself  in  faror 

sumes  the  practice  to  be  adopted  bj  all  of  another  customer,  and   puts   the 

certifying  banks.    First  National  Bank  amount  thereof  to  the  credit  of  the 

V.  Leach,  tupra ;  Smith  v.  Miller,  48  latter,  is  bound  thereby,  if  the  check 

N.  Y.  171 ;  Meads  v.  Merchants'  Bank,  be  genuine ;  though  subsequently,  on 

26  N.  Y.  148 ;  Farmers'  &  M.  Bank  v.  the  same  day,  the  bank  discovers  that 

Butchers'  &  D.  Bank,  16  N.  Y.  126 ;  the  drawer  of  the  check  had  already 

Merchants'  Bank  o.  State  Bank,  10  overdrawn  his  account  before  the  check 

Wall.  647.    The  money  thus  becomes  was  presented,  and  on  the  same  day 

the   money  of   the   holder,  and  the  returned  the  paper  to  the  party  who 

drawer  has  no  further  right  to  draw  presented  it.    Odell  v.  National  Bank, 

upon  it.    lb.    The  same  would  proba-  46  N.  Y.  786. 
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Bbown  v.  Thb  Butchers'  and  Drovers'  Bank. 

(6  Hill,  443.    Supreme  Court  of  New  York,  May,  1844.) 

Form  o/indorsement,  —  The  following  figures  in  pencil,  on  a  bill  of  exchange,  vis. 
"1,  2, 8,"  in  connection  with  evidence  tending  to  show  that  the  person  who 
placed  them  there  meant  thereby  to  bind  himself  as  an  indorser,  constitute  a 
ralid  indorsement ;  though  it  also  appeared  that  he  could  write. 

Brown,  the  defendant  below,  was  sued  as  indorser  of  a  bill 
of  exchange,  upon  which  he  had  placed  the  figures  ^'  1,  2,  8," 
in  pencil.  It  was  in  evidence  that  he  intended  thereby  to 
bind  himself  as  an  indorser ;  though  it  was  also  proved  that 
he  could  write. 

Nelson,  C.  J.  It  has  been  expressly  decided  that  an  in- 
dorsement written  in  pencil  is  sufficient.  Geary  v.  Physic, 
5  Bam.  &  Cress.  284 ;  and  also  that  it  may  be  made  by  a 
mark.  George  v.  Surrey,  1  Mood.  &  Malk.  516.  In  a  recent 
case  in  the  King's  Bench,  it  was  held  that  a  mark  was  a  good 
signing  within  the  Statute  of  Frauds ;  and  the  court  refused  to 
allow  an  inquiry  into  the  fact  whether  the  party  could  write, 
saying  that  would  make  no  difference.  Baker  v.  Dening,  8 
Adol.  &  Ellis,  94.  And  see  Harrison  v.  Harrison,  8  Yes. 
186 ;  Addy  v.  Grix,  8  Ves.  604. 

These  cases  fully  sustain  the  ruling  of  the  court  below. 
They  show,  I  think,  that  a  person  may  become  bound  by  any 
mark  or  designation  he  thinks  proper  to  adopt,  provided  it  be 
used  as  a  substitute  for  his  name,  and  he  intend  it  to  bind 
himself.  Judgment  affirmed. 
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George  A.  Shaw  v.  William  N.  Ki^ox. 

(98  Massachusetts,  214.    Supreme  Court,  November,  1867.) 

Joint  indonement.  —  One  who  indorses  a  draft  for  the  accommodation  of  the 
drawer,  and  at  the  request  of  another  who  also  indorses  it  at  the  same  time 
and  for  the  same  purpose,  does  not  thereby  become  a  joint  indorser  with  him. 

An  accommodation  indorser  of  a  drait  who  has  been  obliged  to  paj  it  to  a  holder 
for  Talue  may  maintain  an  action  thereon  against  a  prior  indorser. 

CONTBACT  on  a  draft  by  Nathaniel  Heath  on  John  W. 
West  for  payment  of  $450,  three  months  after  date  to  the 
order  of  the  defendant,  indorsed  by  the  latter  and  bearing 
also,  below  the  defendant's  indorsement,  the  indorsement  of 
E.  Longfellow  &  Son. 

Trial  in  the  Superior  Court,  before  Morton,  J.,  without  a 
jury,  when  it  appeared  that  the  draft  was  drawn  on  the  day 
of  its  date,  and  indorsed  by  the  defendant,  and  then  at  his 
request  by  E.  Longfellow  &  Son,  ^*  so  that  it  could  be  dis- 
counted "  (neither  of  the  indorsers  receiving  any  considera- 
tion therefor),  and  then  was  negotiated,  and  discounted  by  a 
bank,  and  presented  for  acceptance ;  that  it  was  accepted  by 
West,  but  on  maturity  was  protested  for  non-payment ;  and 
that  E.  Longfellow  &  Son  some  months  later  paid  it  to  the 
bank  and  took  it  up,  and  afterwards  sold  it  to  the  plaintiff. 

The  defendant  asked  the  judge  to  rule  *'that  E.  Long- 
fellow &  Son  and  the  defendant  were  joint  accommodation 
indorsers,  and,  when  tbe  former  paid  the  draft,  its  negotia- 
bility was  destroyed,  and  they  could  not  pass  it  to  the  plain- 
tiff so  that  he  could  maintain  an  action  thereon."  But  he 
declined  so  to  rule,  and  ruled  that  the  plaintiff  could  maintain 
his  action,  and  found  for  the  plaintiff;  and  the  defendant 
alleged  exceptions. 

BiGELOW,  C.  J.  There  was  no  joint  liability  on  the  part 
of  the  defendant  with  the  subsequent  indorsers.    The  in- 
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doTsers  on  the  draft  were  all  liable  to  the  holders  of  the  draft 
for  value  on  their  seyeral  contracts  of  indorsement.  There 
was  no  agreement  between  the  parties,  whea  the  draft  was 
made  and  indorsed,  that  they  should  hold  any  other  relation 
towards  each  other  than  that  which  would  result  from  their 
being  successive  indorsers  on  the  draft  for  the  accommodar 
tion  of  the  drawer.  If  the  last  indorser  paid  the  draft  to  the 
holder  for  value,  he  would  succeed  to  the  right  of  such 
holder,  and  could  look  to  his  prior  indorser  for  payment  of 
the  amount  paid  by  him.  Guild  v.  Eager,  17  Mass.  615. 
Such  payment  was  in  fact  made  by  the  second  indorsers,  from 
whom  the  plaintiff  derives  his  title  to  the  draft.  The  rela- 
tions of  the  parties  to  the  draft  can  in  no  sense  be  regarded 
as  creating  a  contract  of  joint  guaranty  and  suretyship. 
The  rights  and  duties  of  the  several  parties  to  an  accommoda* 
tion  note  or  bill  of  exchange  are  the  same  in  all  respects  as 
upon  notes  given  for  value.  The  legal  effect  of  the  contract 
into  which  they  respectively  enter  by  becoming  parties  to 
negotiable  paper  is  that  which  appears  on  the  face  of  the 
bill  or  note.  It  follows  that,  if  an  accommodation  indorser 
is  obliged  to  take  up  the  draft  in  the  hands  of  a  holder  for 
value,  he  can  look  to  his  prior  indorser  for  payment.  Church 
V,  Barlow,  9  Pick.  647 ;  Clapp  v.  Rice,  18  Gray,  408 ;  Howe 
V.  Merrill,  5  Gush.  80. 

ExceptwM  overruled. 
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Ebenezbr  R.  Estabbook  V.  Willis  Smith. 

(6  Gray,  570.     Supreme  Court  of  Maasachusetts,  September,  1856.) 

Indorsement  of  firm  note  by  partner  in  his  own  name,  —  An  indorsement  bj  one 
partner,  in  his  indlTidoal  name,  to  his  copartner,  the  paper  being  payable  to 
the  firm  or  order,  will  not  enable  the  indorsee  to  sue  thereon  in  his  own  name. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Dewey,  J.  We  take  the  rule  to  be  uncontroverted,  that  a 
promissory  note  payable  "  to  A.  B.  or  order  "  cannot  be  trans- 
ferred, so  as  to  give  a  right  of  action  in  the  name  of  a  holder, 
not  the  original  party,  without  an  indorsement  by  the  payee. 
The  application  of  this  principle  seems  to  be  decisive  against 
the  right  of  the  plaintiff  alone  to  maintain  this  action.  The 
action  is  brought  by  Estabrook  upon  a  note  made  to  a  copart- 
nership, Estabrook  &  Richmond,  promising  them,  by  the 
name  of  their  copartnership,  to  pay  them  or  order  a  certain 
sum  of  money.  That  this  action  cannot  be  maintained  by  the 
plaintiff,  as  payee  of  the  note,  is  obvious ;  as  that  would  at 
once  present  a  case  where  there  was  an  omission  to  join  all 
the  payees  as  plaintiffs,  which  would  be  fatal  to  the  action. 
The  only  question,  therefore,  is,  whether  this  note  is  legally 
indorsed,  so  as  to  enable  the  plaintiff  to  maintain  the  action 
as  indorsee. 

The  payees  of  the  note  are  Estabrook  &  Richmond,  who 
compose  a  partnerahip.  An  indorsement  of  the  note  by  the 
payees  would  therefore  be  an  indorsement  by  Estabrook  & 
Richmond,  and  this  would  correspond  with  the  form  of  the 
note,  and  transfer  the  same  to  their  indorsee.  One  partner 
might  properly  transfer  the  note  by  indorsement,  but  he  must 
do  it  by  indorsing  the  partnership  name.  Any  thing  less  than 
this  seems  to  be  an  irregularity,  and  a  departure  from  the 
legitimate  mode  of  transfer  of  a  negotiable  note  or  bill,  pay- 
able to  the  order  of  a  copartnership. 
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It  is  not  contended  that  the  indorsement  by  Richmond 
alone  would  have  been  sufficient  to  authorize  an  action  in  the 
name  of  a  third  person  as  indorsee ;  but  it  is  urged  that  such 
indorsement  is  sufficient  to  authorize  an  action  by  the  other 
partner,  Estabrook,  as  indorsee.  The  position  taken  is,  that 
Richmond,  by  his  indorsement,  has  parted  with  all  his  inter- 
est, and  80  vested  the  entire  note  in  Estabrook.  This  may 
be  all  true  as  between  Richmond  and  Estabrook,  and  might 
be  quite  sufficient  to  settle,  as  between  them,  to  whose  use 
this  money  was  to  be  held  when  collected.  But  the  question 
still  recurs,  as  to  the  effect  of  such  an  indorsement  as  against 
the  maker  of  the  note,  and  whether  it  creates  the  legal  rela- 
tion of  indorsee.  As  already  remarked,  the  present  action,  if 
maintainable  at  all,  is  maintainable  by  Estabrook  as  indorsee 
of  the  note.  To  constitute  a  legal  indorsement,  the  payees, 
Estabrook  &  Richmond,  must  be  the  indorsers.  But  no  such 
indorsement  has  ever  been  made.  No  one  has  professed  to 
indorse  the  note  in  the  partnership  name.  The  only  in- 
dorsement is  that  of  Richmond  individually ;  and,  although 
it  might  be  quite  competent  for  the  payees,  Estabrook  & 
Richmond,  in  their  partnership  name,  to  have  indorsed  it  to 
Estabrook,  yet  they  have  not  done  so. 

We  have  found  no  authority  for  maintaining  an  action  by 
an  indorsee  under  such  circumstances.  The  case  of  Goddard 
V,  Lyman,  14  Pick.  268,  which  seems  to  be  the  most  favorable 
case  cited  to  sustain  the  position  taken  by  the  plaintiff,  was 
widely  different  from  the  present  case.  In  that  case,  although 
the  original  indorsement  was  by  two  only  of  three  payees, 
and  made  to  the  other  payee  and  a  third  person,  yet  it  was 
subsequently  indorsed  by  the  third  payee,  and  came  to  the 
hands  of  the  plaintiff,  who  instituted  the  suit  with  the  in- 
dorsement of  all  the  payees.  That  case,  upon  its  facts,  does 
not  therefore  furnish  any  precedent  for  this  case ;  although 
some  of  the  remarks,  as  found  in  the  opinion  of  the  court, 
might  seem  to  indicate  a  broader  doctrine  than  the  case  re- 
quired. 
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Daniel  B.  Steybns  v.  William  Beals. 

(10  Gushing,  291.    Supreme  Court  of  Maasachuaetts,  October,  1852.) 

Indorsement  by  wife  mtk  coneent  of  her  husband,  —  A  wife,  with  the  consent  of  her 
husband,  maj  indone  in  her  own  name  a  promissory  note  made  payable  to 
her  daring  coYcrture,  and  pass  a  good  title  to  the  indorsee. 

AssuMPSit  by  the  indorsee  against  the  maker  of  the  fol- 
lowing promissory  note  :  "  Lowell,  June  8, 1848.  For  value 
received,  I  promise  to  pay  Lydia  H.  McFarland,  or  order, 
J150  on  demand  with  interest.     William  Beals." 

At  the  trial  in  the  Court  of  Common  Pleas,  it  appeared 
that  at  the  date  of  the  note  the  payee  was  a  married  woman, 
living  in  this  Commonwealth  with  her  husband ;  that  her 
husband  wrote  the  note,  and  always  permitted  his  wife  after- 
wards to  retain  possession  of  it.  There  was  evidence  tending 
to  show  that  the  defendant  had  promised,  in  presence  of  the 
payee's  husband,  to  pay  this  note  to  the  wife,  whenever  she 
wanted  the  money ;  and  that  the  mo^ey  loaned  to  the  de- 
fendant at  the  time  of  giving  the  note,  was  given  to  the  wife 
by  the  husband,  at  the  time  of  their  marriage,  and  had  been 
used  and  loaned  by  her  ever  since.  The  note  was  indorsed  by 
the  wife  in  her  own  name,  and  she  testified  that  her  husband 
had  given  her  the  fullest  assent  to  do  as  she  pleased  with 
the  note,  and  that  she  was  to  have  the  note  as  her  own ;  that 
the  defendant  had  promised  her  repeatedly  to  pay  the  note. 

The  defendant  objected  that,  by  the  indorsement  of  the 
wife,  no  legal  title  passed  to  the  indorsee,  and  that  this  action 
could  not  be  maintained.  But  the  presiding  judge,  Mellen, 
J.,  ruled  that  the  wife,  with  the  assent  of  the  husband,  could 
indorse  the  note  so  as  to  pass  the  property  in  it  to  the 
indorsee. 

BiGELOW,  J.  Two  objections  only  have  been  insisted  on 
by  the  defendant  in  support  of  the  exceptions  in  this  case. 
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The  first  relates  to  the  authority  of  the  wife,  upon  the  facts 
reported,  to  indorse  the  note  in  suit  in  her  own  name,  and 
thereby  vest  a  good  title  thereto  in  the  plaintiff.  There  can 
be  no  doubt,  that  the  note,  having  been  given  after  marriage 
and  during  coverture,  although  payable  to  the  wife,  was  the 
absolute  property  of  the  husband,  and  he  could  pass  the  title 
thereto  by  his  own  sole  indorsement.  The  authorities  in  this 
country  are  concurrent  to  this  point.  Bingham  on  Inf.  & 
Gov.  213,  note.  We  think  it  is  equally  clear,  that  a  note 
made  payable  to  the  wife  during  coverture,  when  indorsed  by 
the  wife  in  her  own  name,  with  the  assent  and  authority  of 
the  husband,  passes  by  a  good  title  to  an  indorsee  ;  but  that 
without  such  assent  and  authority  no  title  passes  by  her  in- 
dorsement. The  cases  all  turn  upon  this  distinction.  In  the 
leading  case  of  Barlow  v.  Bishop,  1  East,  438,  which  decides 
that  a  married  woman  cannot  indorse  a  note  made  payable  to 
her  in  her  own  name,  so  as  to  pass  a  valid  title  thereto,  proof 
of  the  authority  or  assent  of  the  husband  was  wanting.  Sub- 
sequent decisions  have  fully  recognized  this  distinction  ;  and 
it  is  now  the  well-settled  rule  of  law  that  the  assent  or 
authority  of  the  husband  gives  validity  to  the  wife's  indorse- 
ment, and  enables  her  to  pass  a  good  title  to  choses  in  action 
made  payable  to  her  during  coverture.  The  principle  upon 
which  this  distinction  rests  is  this :  The  coverture  of  the  wife 
creates  an  incapacity  and  disability  in  her  to  make  a  valid 
contract.  The  assent  of  the  husband  removes  this  disability 
or  supplies  the  want  of  capacity.  She  then  becomes  to  a 
certain  extent  the  agent  of  the  husband,  who  is  bound  by  her 
acts  when  done  in  pursuance  of  the  authority  conferred  by 
him.  Chitty,  Bills,  21,  200,  201 ;  2  Bright,  Husband  and 
Wife,  42;  Cotes  v.  Davis,  1  Camp.  485;  Prestwick  v.  Mar- 
shall, 7  Bing.  565,  and  4  Car.  &  P.  594 ;  Prince  v.  Brunatte, 
1  Bing.  N.  C.  435  ;  Miller  v.  Delamater,  12  Wend.  483. 

The  case  of  Savage  v.  King,  5  Shep.  301,  which  was  cited 
and  relied  on  by  the  defendant,  is  in  conflict  with  the  other 
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authorities  upon  this  point.  The  court  put  their  decision  in 
that  case  mainly  upon  the  authority  of  Barlow  v.  Bishop, 
without  adverting  to  the  distinction  created  by  proof  of  the 
assent  of  the  husband  to  the  indorsement,  which  seems  to 
have  escaped  the  attention  both  of  the  counsel  and  the  court. 
We  cannot,  therefore,  yield  our  assent  to  the  authority  of 
that  case. 

It  was  urged  by  the  counsel  for  the  defendant  as  a  strong 
argument  against  the  recognition  of  the  rule  of  law  giving 
efiPect  to  the  wife's  indorsement,  when  assented  to  and  au- 
thorized  by  the  hus^nd,  that  it  might  in  some  cases  operate 
very  greatly  to  the  prejudice  of  the  rights  of  a  promisor.  The 
ai^ument  was  this :  The  note  being  given  to  the  wife  during 
coverture,  the  property  in  it  vests  absolutely  in  the  husband, 
and  he  can  sue  in  his  own  name  upon  it ;  the  indoi*sement  of 
the  note  by  the  wife  in  her  name,  ex  propria  vigore^  would  pass 
no  title  to  it ;  and  therefore  the  recovery  by  the  indorsee  of 
the  wife  would  be  no  bar  to  another  recovery  by  the  husband, 
unless  the  promisor  could  show  the  assent  of  the  hiisband  to 
^  her  indorsement,  which  he  might  not  be  able  to  do,  because 
the  wife,  in  an  action  by  the  husband  on  the  note,  could  not 
be  called  by  the  promisor  as  a  witness  to  prove  it.  But  it 
seems  to  us,  that  this  argument  entirely  overlooks  the  effect 
of  a  recovery  on  the  note  by  the  indorsee  of  the  wife. 
The  rule  of  law  being  that  such  indorsement  is  inoperative 
without  the  husband's  assent,  and  passes  no  title  to  the  in- 
dorsee, a  recovery  by  such  indorsee  necessarily  implies  the 
husband's  assent  and  authority,  without  which  no  recovery 
on  it  could  have  been  had.  The  indorsement,  therefore,  of 
the  wife,  under  such  circumstances,  is  equivalent  to  that  of 
the  husband.  Her  act  becomes  in  law  his  act.  The  person 
recovering  a  judgment  as  indorsee  on  such  a  note  must  claim 
through  her  husband  by  a  title  derived  from  him  and  in 
privity  with  him.  He  thereby  becomes  bound  by  the  judg- 
ment recovered  against  the  promisor,  who  can  well  plead  it 
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in  bar,  in  a  suit  brought  on  the  same  note  against  him  by  the 
husband. 

In  the  case  at  bar,  the  authority  and  assent  of  the  husband 
of  the  payee  to  the  wife's  indorsement  were  abundantly 
proved,  and  the  instructions  of  the  court  upon  this  part  of 
the  case  were  entirely  correct  and  in  conformity  with  the 
authorities  above  cited. 


Leavitt,  President  of  the  American  Exchange  Bank,  v. 

PUTKAH  et  al. 

(8  Comstock,  494.    Court  of  Appeals  of  New  York,  Jaly,  1850.) 

Indortemeni  ajler  maturity,  —  Negotiable  paper  doee  not  lose  its  negotiable  char- 
acter by  being  dishonored;  not  eren  though  indorsed  to  a  particular  person 
without  other  words. 

The  case  is  stated  in  the  opinion  of  the  court. 

HuBLBtJT,  J.  On  the  29th  day  of  August,  1844,  Messrs. 
J.  W.  and  R.  Leavitt  made  their  note  for  $1,570.52,  payable 
to  the  order  of  T.  Putnam  &  Co.  (the  defendants),  eight 
months  after  date.  A  few  days  -after  the  maturity  of  the 
note,  the  defendants  indorsed  it  as  follows :  ^^  Pay  the  within 
to  A.  Thacher,  value  received.  May  21,  1845.  T.  Putnam 
&  Cd."  Thacher  indorsed  without  recourse,  and  delivered 
the  note  for  a  valuable  consideration  to  the  American  Ex- 
change Bank,  in  whose  behalf  this  action  is  brought. 

On  the  trial,  the  defendants  urged,  among  other  grounds 
of  objection  to  the  plaintiff's  recovery,  that  the  defendants' 
indorsement  was  in  effect  a  new  draft  payable  to  Thacher 
only,  and  not  negotiable,  so  that  no  action  could  be  main- 
tained upon  it  in  the  name  of  the  plaintiff.    In  this  they 

were  sustained  by  the  court,  and  the  plain'tiff  was  nonsuited. 

9 
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The  other  objections  taken  by  the  defendants  on  their 
motion  for  a  nonsuit  were  not  considered  by  the  court 
below,  and  under  the  circumstances  of  the  case  cannot  be 
noticed  on  this  appeal;  so  that  the  only  thing  for  us  to 
consider  is,  whether  the  indorsement  of  a  note  made  after 
due  differs  from  one  made  before  maturity  in  respect  to  its 
negotiability.  It  was  conceded  on  the  argument  that  no 
express  authority  could  be  found  sustaining  the  distinction 
upon  which  the  decision  of  the  Superior  Court  was  based, 
but  it  was  urged  that  the  defence  could  be  sustained  upon 
the  principle  that  a  dishonored  note  loses  its  mercantile  char- 
acter, and  its  indorsement  becomes  an  original  contract  which 
must  be  made  expressly  negotiable  in  terms,  or  it  could  not 
be  held  to  possess  the  character  of  negotiability.  There  is 
imquestionably  a  difference  between  the  indorsement  of  a 
note  after  due  and  one  while  it  is  running  to  maturity,  but 
this  relates  only  to  a  single  point  arising  from  the  necessity 
of  the  case ;  to  wit,  the  time  of  payment,  which,  in  the 
latter  indorsement,  is  fixed  at  a  future  day  by  the  express 
agreement  of  the  parties,  while  in  the  former,  it  is  declared 
by  law  to  be  within  a  reasonable  time,  upon  demand.  But 
in  all  other  respects  the  contract  is  the  same  as  an  indorse- 
ment in  the  usual  course  of  trade ;  and  it  is  difficult  to  per- 
ceive how  the  single  difference  referred  to  can  at  all  affect 
the  negotiability  of  the  indorsement.  A  bill  or  note  does  not 
lose  its  negotiable  character  by  being  dishonored.  If  origi- 
nally negotiable  it  may  still  pass  from  hand  to  hand  <id  tV 
finitum  until  paid  by  the  drawer.  Moreover,  the  indorser 
after  maturity  writes  in  the  same  form,  and  is  bound  only 
upon  the  same  condition  of  demand  upon  the  drawer  and 
notice  of  non-payment  as  any  other  indorser.  Thus  the 
paper  preserves  its  mercantile  existence  and  retains  the  main 
attributes  of  a  proper  bill  or  note,  and  circulates  as  such  in 
the  commercial  community.  Exceptions  to  a  general  rule 
affecting  so  important  and  numerous  a  class  of  transactions 
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as  the  one  under  consideration  must  be  productive  of  great 
inconvenience,  and  will  not  be  indulged  except  for  urgent 
reasons;  and  nothing  has  been  made  to  appear  in  the  argu* 
ment  or  seems  to  exist  in  the  case,  which  warrants  the  court 
in  treating  the  ordinary  indorsement  of  a  dishonored  bill  or 
note  as  without  the  law  merchant  and  not  negotiable.  While 
it  was  questioned  whether  such  a  note  was  negotiable,  and 
whether  the  indorser  was  chargeable  except  upon  the  usual 
condition  of  demand  and  notice,  there  was  perhaps  reason 
enough  to  sustain  the  decision  of  the  court  below.  But  since 
both  the  note  and  its  indorsement,  by  a  long  course  of  de- 
cisions, have  been  treated  as  within  the  law  merchant  in  re- 
spect to  their  main  attributes,  the  indorsement  ought  to  be 
regarded  as  negotiable  to  the  same  extent  as  an  indorsement 
before  maturity.  The  latter  follows  the  nature  of  the 
original  bill,  and  is  equally  negotiable.  Edie  v.  The  East 
India  Co.,  2  Burr.  1216 ;  Mutford  v.  Walcot,  1  Ld.  Raym. 
674  ;  Allwood  v.  Hazelton,  2  Bailey  (S.  C),  457 ;  Bishop  v. 
Dexter,  2  Conn.  419 ;  Berry  v.  Robinson,  9  Johns.  121. 

The  note  in  the  present  case  was  upon  its  face  transfei;|^ble,  ^ 
and  its  character  in  respect  to  negotiability  could  only  have 
been  changed  by  an  indorsement  containing  express  words  of 
restriction.  The  defendants'  indorsement  was  a  full  one, 
containing  the  name  of  the  person  in  whose  favor  it  was 
made,  but  omitting  the  words  ^^  or  order,"  the  legal  effect  of 
which  was,  nevertheless,  to  make  the  note  payable  to  him 
or  his  order,  and  his  indorsement  therefore  was  effectual  to 
transfer  the  note  to  the  plaintiff.  Chitty,  Bills,  136 ;  Story, 
Prom.  2fotes,  §  189. 

I  am  of  opinion  that  the  judgment  of  the  Superior  Court 
should  be  reversed,  and  a  new  trial  awarded. 

Judgment  reversed, 

S  1.  Object  of  Indorsement.  —  A  biU,  the    ioBtnimeiit  cannot  be    indorsed. 

note,  or  check,  in  negotiable   form,  The  object  of  the  proper  act  of  indorte- 

maj  be  indorsed,  in  the  technical  sense  ment,  in  contemplation  of  law,  is  either 

of  thju  term;  if  not  negotiable  in  form,  to  effect  a  transfer  of  the  title  to  the 
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paper  or  to  strengthen  the  securit;  of        Indorsement  is  necessary  in  the  case 

the  holder,  or  both.    Both  objects  are  of  a  note  payable  to  the  order  of  the 

deemed  to  hare  been  intended  when  maker,  as  well  as  if  it  were  payable  to 

the  indorsement  was  necessary  to  pass  the  order  of  a  third  person.    Kayser  v. 

the  title,  and  when  it  is  not  restrictiTe,  Hall,  86  lU.  611.    And  by  statute  in 

as  by  being  made  sans  reoours.  Illinois  a  note  payable  to  A.  or  6earer 

§  2.  Indorsement  necessary,  whetu —  most  be  indorsed  by  A.  before  another 
Indorsement  by  the  payee  (in  the  ab*  can  acquire  title  to  it  Babberman  v. 
sence  of  statute)  is  necessary  to  pass  Muehlhausen,  8  Bradw.  826. 
the  title  to  a  bill,  note,  or  check  only  Where  a  note,  bill,  or  check  is  pay- 
when  the  instrument  is  payable  in  able  to  an  agent  as  such,  the  instm- 
terms  or  in  legal  effect  *'  to  order."  ment  is  psyable  in  law  to  the  principal. 
In  such  a  case  the  title  remains  in  the  and  no  indorsement  by  the  agent  is 
payee  until  he  has  given  his  *'  order "  needed  to  give  the  principal  a  title 
to  the  maker,  acceptor,  or  drawee  to  thereto.  Thus,  where  paper  is  payable 
pay  the  amount  to  another.  If  then  to  "  A.,  cashier"  of  a  bank,  the  paper 
the  instrument  has  been  indorsed  is  payable  to  the  bank,  and  the  cashier's 
without  restriction  by  the  payee,  its  indorsement  to  the  bank  is  not  neces- 
negotiation  is  effected,  and  it  may  pass  sary.  First  National  Bank  v.  Hall,  44 
from  hand  to  hand  without  further  in-  N.  Y.  396. 

dorsement,  just  as  bank-notes  pass.  Where  indorsement  is  necessary,  it 
And  even  if  the  indorsement  of  the  must  of  course  be  made  by  him  who 
payee  or  of  any  subsequent  party  has  the  legal  title.  This  may,  how- 
should  be  in  the  form  of  directing  pay-  ever,  be  done  either  by  the  owner  or 
ment  to  be  made  to  a  particular  per-  by  his  agent.  Thus,  at  common  law, 
son,  without  adding  the  words  "  or  a  note  payable  to  a  feme  sole  becomes, 
order,"  the  further  negotiability  of  the  upon  her  marriage,  payable  to  her  hus- 
instrument  would  not  be  restrained,  band,  as  his  property.  No  indorse- 
though  this  were  done  after  maturity ;  ment,  therefore,  by  theyeme  thereafter 
as  was  decided  in  the  principal  case,  can  be  made  except  as  the  authorized 
Leavitt  v.  Putnam,  a  point  well  set-  act  of  her  husband.  Arnold  o.  Revoult, 
tied.  Chitty,  Bills,  216,  9th  £ng.  ed. ;  1  Brod.  &  B.  448;  PhiUiskirk  o.  Pluck- 
Story,  Notes,  §  142 ;  Story,  Bills,  §  210.  well,  2  Maule  &  S.  393;  Richards  v. 
However,  if  the  indorser  order  payment  Richards,  2  Bam.  &  Ad.  447 ;  Draper 
to  be  thus  made,  the  person  named  v.  Jackson,  16  Mass.  480;  Russell  v. 
must  indorse  before  any  subsequent  Brooks,  7  Pick.  66 ;  Commonwealth  v, 
holder  can  get  a  good  title.  The  legal  Mauley,  12  Pick.  178.  Regularly,  then, 
title  remains  in  that  person  until  an  in-  indorsement  of  the  note,  whether  in 
dorsement  by  him,  whatever  may  have  fact  executed  by  the  husband  or  by 
been  the  intention.  But  any  party  may  the  wife,  should  be  in  the  husband's 
so  indorse  the  paper  as  to  cut  off  all  name.  See  the  foregoing  cases ;  also 
further  negotiability ;  as  will  be  seen  Burrough  v.  Moss,  10  Bam.  &  C.  668 ; 
below,  §  8.  Mason  v.  Morgan,  2  Ad.  &  £.  80.    But 

When  indorsement  is  necessary  to  the  wife  may  indorse  in  her  own  name, 

pass  the  title,  but  the  holder  is  not  provided  she  be  authorized  so  to  do. 

willing  to  undertake  the  general  lia-  Stevens  v.  Beals,  the  principal  case, 

bility  of  an  ordinary  indorser,  he  in-  ante,  p.  126 ;  George  v.  Cutting,  46  N.  H. 

dorses  "  without  recourse,"  —  sans  re-  180.    See  Moreau  v.  Branson,  87  Ind.  ^ 

cours.    See  further,  $  8.  196. 
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The  assignment  and  deliveiy  of  a  See,  further,  note  on  Constructive  No- 
promissory  note  or  of  a  bill  of  ex-  tice,  post. 

change  payable  to  order,  even  before  The  assignment  of  all  the  payee's 
matnrity,  without  indorsement,  gires  right  in  a  note  or  bill,  without  any  in- 
to the  assignee  only  the  rights  of  the  dorsement  (the  paper  being  payable  to 
payee,  though  it  may  have  been  taken  order),  does  not,  of  course,  prevent  the 
6oiia  Jide  and  for  Yalue.  Allum  v.  maintenance  of  an  action  thereon  in 
Peny,  68  Maine,  282 ;  Haskell  v.  Mitch-  the  name  of  the  payee.  Tucker  v, 
ell,  68  Maine,  468;  Lancaster  Bank  Tucker,  119  Mass.  70;  Foss  i^.  Nutting, 
V.  Taylor,  100  Mass.  18 ;  Patterson  v.  14  Gray,  484  ;  Smalley  v.  Wight,  44 
Cave,  61  Mo.  489 ;  Borka  if.  Nuella,  28  Maine,  442 ;  Cock  v.  Fellows,  1  Johns. 
Mo.  180;  Hedges  v,  Seely,  9  Barb.  214.  148. 

Where,  however,  there  has  been  a  Indorsement  to*  the  plaintiff  may  be 
mere  mistake,  whether  (it  seems)  of  made  at  the  trial,  when  the  plaintiff 
law  or  of  fact,  in  the  failure  of  the  has  already  acquired  the  equitable  title 
payee  to  indorse,  that  party,  upon  evi-  to  a  negotiable  bill  or  note.  Brown  v, 
dence  that  the  intention  was  to  oonyey  McHugh,  86  Biich.  60.  Centra,  Eckford 
to  the  holder  a  good  and  perfect  title  to  v.  Hogan,  44  Miss.  898.  And  compare 
the  instrument,  with  all  the  rights  of  Lancaster  Bank  o.  Taylor,  $upra.  That 
an  indorsee,  can  no  doubt  be  compelled  indorsement  before  trial  is  proper,  see 
in  equity  to  indorse,  and  thus  put  the  Flint  i;.  Flint,  7  Alien,  84. 
holder  in  the  situation  of  a  bona  fidt  in-  §  8.  Indorsement,  how  effected,  —  In- 
dorsee for  Yalue.  Chitty  Bills,  287, 9th  dorsement  is  either  in  blank  or  in  tall. 
Eng.  ed. ;  Brown  v,  McHugh,  86  Mich.  It  is  in  blank  when  it  consists  actually 
60, 62 ;  Story,  Notes,  §  120.  The  same  or  in  legal  effect  of  the  mere  signature 
result  would  be  accomplished  if  the  of  the  indorser,  with  or  without  the 
payee,  upon  request,  in  such  a  case  date  thereof.  It  is  in  full  when  it  is 
should  indorse  the  paper  before  ma-  written  out  in  the  form  of  an  order 
tnrity  and  before  notice.  The  holder  upon  the  maker  or  drawee  to  pay  the 
will  then,  it  should  seem,  be  protected  amount  called  for  to  any  particular 
by  relation  to  the  time  he  acquired  person  or  to  his  order  or  to  bearer, 
the  paper.  And  an  action  on  the  case  And  a  ftill  indorsement  may  be  either 
could  be  maintained  for  a  wrongful  special,  as  where  it  is  to "  A.  or  order," 
refusal  to  indorse.  Rose  v.  Sims,  1  or  restrictiye,  as  where  it  is  to  "A. 
Bam.  &  Ad.  621.  only,"  or  sans  recowrs, 

TboB,  it  has  been  laid  down  that  The  most  common  form  of  indors- 

where  a  person  takes  as  a  purchaser  ing  is  for  the  party  to  write  simply  his 

for  ralae  and  without  notice  a  note  name  upon  the  back  of  the  note,  bill, 

payable  to  order,  but  not  indorsed,  he  or  check.    But  an  indorsement  is  none 

will  be  protected  as  against  equities  the  less  an  indorsement  in  blank,  if  so 

arising  after  delivery  of  the  note  to  intended,  though  some  other  mode  be 

him,  especially  if  the  note  be  after-  adopted,  provided  the  written  terms 

wards  indorsed  to  him ;  the  indorse-  be  consistent  with  such  an  interpreta- 

ment  baring  relation  back  to  the  time  tion ;  as  is  shown  by  the   principal 

of  delivery.    Beard  v.  Dedolph,  29  Wis.  case.  Brown  v.  Butchers'  &  D.  Bank. 

186.    See  Ranger  v.  Cary,  1  Met.  869.  In  2  Parsons,  Notes  and  Bills,  16, 

But  see  Lancaster  Bank  p.   Taylor,  note,  the  doctrine  of  this  case  is  ques- 

100   Mass.    18;  Whistler  v.    Forster,  tioned;  but,  in  the  light  of  the  evi- 

14  C.  B.  H.  s.  248;  Story,  Notes,  $  120.  dence  that  the  defendant  intended  to 
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bind  himself  as  indorter  by  the  u«e  of  that  he  did  not  intend  to  render  himself 

the  figures,  the  decision  seems  to  be  liable    as   such.    The   words   quoted 

satisfactory.     If  he  thereby  induced  were  not  a  substitute  for  his  name  as 

another  party  to  take  the  bill,  it  is  in  the  principal  case, 

dear,  both  on  prindple  and  authority,  There  must  be  an  intention  to  in- 

that  he  would  be  precluded  from  set-  dorse,  and  while  in  ordinary  eases  an 

ting  up  the  defence  that  his  indorse-  intention  will  prima  Jacit  be  presumed 

ment  was  not  formal  and  valid.    It  is  (and  conclusively  between  parties  not 

possible  that,  in  an  action  against  the  immediate) ;  still  where  the  language 

maker  of  a  note  or  acceptor  of  a  bill  of  the   supposed  indorsement,  or  in 

thus  indorsed  by  the  payee,  the  un-  immediate  connection  with  it,  makes  it 

usual  form  of  the  indorsement  might  doubtful  whether  an  indorsement  was 

be  considered   as  a   circumstance  of  meant,  it  is  necessary  for  the  holder, 

suspicion  so  strong  as  to  put  the  holder  suing   the  alleged  indorser,  to  make 

upon  inquiry  ;  but  that  evidence  is  ad-  out  the  intention.    Thus,  where  above 

misstble  to  show  that  indorsement  was  the  defendant's  signature  on  the  back 

intended  seems  clear,  even  in  an  action  of  a  note  were  written  these  words, 

by  an  Indorsee  against  the  maker  or  "Rec'd  one   year's    interest   on   the 

acceptor.      See    George    v.    Surray,  within.    May  10,  1871,"  it  was  held 

1  Moody  &  M.  516.    The  case  is  still  that    the    whole    together    imported 

stronger  where  the  action,  as  here,  is  merely  an   acknowledgment   of  pay- 
against  tlie  party  who  made  such  in-  ,  ment  of  interest ;  and  that,  to  hold  the 

dorsement,  the  proof  being  that  he  in-  party  as  indorser,  the  plaintiff  must 

tended  to  render  himself  liable  as  an  prove   by  evidence   aUunde   that  the 

indorser.    It  is,  perhaps,  to  be  inferred  signature  had  no  connection  with  the 

that  the  defendant  had  adopted  this  wonls  above  it.     Clark  v.  Whiting, 

method  of  indorsement  for  some  spe-  46  Conn.  149. 

cial  and  private  reason ;  and,  if  it  was  Indorsement  is  affected  by  a  formal 

in  proof  that  he  was  in  the  habit  of  assignment  by  the  holder  of  '*  all  his 

thus  indorsing  paper,  the  case  would  right  and  title  "  to  the  instrument ;  the 

be  stronger  still  against  him.  assignment  being  made  upon  the  bill  or 

The  case  has  never  been  questioned  note.    Sears  v.  Lantz,  47  Iowa,  658. 

in  the  courts,  and  is  cited  as  authority  The  following  written  by  the  payee 

in  Palmer  v.  Stephens,  1  Denio,  471,  on  the  back  of  a  promissory  note  paya- 

where  it  was  held  that,  if  one  sign  a  ble  to  his  order  constitutes  an  indorse- 

note  with  his  initials,  intending  there-  ment  in  the  technical  sense :  "  I  this 

by  to  bind  himself,  he  is  as  effectu-  day  sold  and  delivered  to  C.  A.  the 

ally  bound  as  if  he  had  written  his  within    note."      Adams    v.    Blethen, 

name  in  full.    See  Merdiants'  Bank  v.  66  Maine,  19. 

Spicer,  6  Wend.  448,  to  the  same  effect ;  A  written  agreement  to  pay  a  note 

also  Williamson  v.  Johnson,  1  Bam.  &  "  as  if  by  nie  indorsed "  is  also  an 

C.  146 ;  Bank  t;.  Flanders,  4  N.  H.  289,  indorsement.    Pinnes  v.  Ely,  4  McLean, 

247,  248 ;  Rogers  v.  Coit,  6  Hill,  822.  178. 

Vincent  v.  Horlock,  1  Camp.  442,  is  In  a  word,  no  prescribed  formula 

not  in  conflict  with  this  view.    In  that  need    be   observed   to   constitute   an 

case  B.  wrote  above  the  blank  indorse-  indorsement.    The   execution  of  the 

ment  of  A.  the  following :  "  Pay  the  contract  is  governed  by  liberal  rules  of 

contents  to  C."    It  was  held  that  B.  construction,  the  sole  endeavor  being 

was  not  an  indorser,  on  the  ground  to  ascertain  and  to  carry  into  effect 
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the  real  infention  of  the  parties.    Part-  Easter,  1  Wall.  178 ;  Mechanics'  Bank 

ridge  v.  DetIs,  20  Vt  499.  v.  Valley  Packing  Co.,  4  Mo.  App.  200. 

Indorsement  maj  be  made  with  See  Wilson  v.  Holmes,  6  Mass.  548; 
pencil  or  with  ink,  and  npon  the  face  as  Leary  v.  Blanchard,  48  Maine,  269 ; 
well  as  upon  the  back  of  the  paper.  Lloyd  v,  Sigoumey,  6  Bing.  626 ;  Sig- 
Folgerv.  Chase,  18  Pick.  68;  Qearyv.  oumey  v.  Lloyd,  8  Barn.  &  C.  622; 
Physick,  7  Dowl.  &  R.  668 ;  Partridge  Murrow  v.  Stuart,  8  Moore,  P.  C.  267. 
r.  Davis,  20  Tt.  490.  It  may  even  be  The  rule  in  the  principal  case,  Shaw 
made  in  an  instrument  attached  to  a  o.  Knox,  that  joint  indorsement  is  not 
note  or  bill.  Thus,  where  a  negotia-  effected  by  the  fact  that  a  person  in- 
ble  note  and  a  mortgage  securing  it,  dorses  paper  for  the  accommodation 
given  to  a  railroad  company,  were  of  a  third  party,  and  at  the  request  of 
attached  to  its  negotiable  bond,  which  another  who  indorses  at  the  same 
recited  that  they  were  transferred  as  time ;  and  that  the  accommodation  in- 
security for,  and  should  be  transferable  dorser  can  sue  the  other  indorser,  on 
only  in  oonnection  with  the  bond ;  this  being  compelled  to  pay,  is  well  sup- 
was  treated  as  an  indoraement  in  the  ported.  Church  v.  Barlow,  9  Pick, 
case  of  Bange  v,  Flint,  25  Wis.  544.  647;  Clapp  v.  Rice,  18  Gray,  408; 
See  Crosby  v.  Roub,  16  Wis.  616.  Howe  v.  Merrill,  6  Cush.  80;  Coolidge 

It  is  competent  also  for  an  indorser  v.  Wiggin,  62  Maine,  668 ;  Kirschner 

to  make  only  a  conditional  transfer  of  v.  Conklin,  40  Conn.  77 ;  McDonald  v. 

the  paper ;  and  therefore,  if  the  payee  Magruder,  8  Peters,  470 ;  Wood  v.  Re- 

of  a  bill  annexes  a  condition  to  his  pold,  8  Har.  &  J.  126 ;  Brown  v.  Mott, 

indorsement   before   acceptance,    the  7  Johns.  361;   Johnson  v.  Crane,  16 

drawee    afterwards    accepting   it    is  N.  H.  68. 

bound  by  that  condition ;  and,  if  the .  '  This  rule,  however,  is  but  a  prima 
terma  of  it  be  not  performed,  the  prop-  facie  one,  to  be  applied  in  the  absence 
erty  in  the  bill  reverts  to  the  payee,  of  evidence  as  to  any  special  agree- 
and  he  may  recover  the  sum  payable  ment  between  the  accommodation  in- 
in  an  action  against  the  acceptor,  dorsers.  See  §  8  of  the  next  note,  on 
Robertaon  v.  Kensington,  4  Taunt  80.  Parol  Evidence. 
An  indorsement  of  this  kind  does  not  The  rule  in  the  principal  case,  Esta- 
nffed  the  negotiability  of  the  inatru-  brook  v.  Smith,  concerning  indorse- 
ment, Tappen  v.  Ely,  15  Wend.  362 ;  ment  of  a  firm  note  by  one  of  the  part- 
thongh  it  would  be  otherwiae,  aa  we  nera  to  another,  has  been  applied  in 
have  seen,  if  the  condition  had  been  other  cases.  Robb  v.  Bailey,  18  La. 
inserted  on  the  face  of  the  paper.  The  An.  457,  was  a  similar  case ;  and  the 
rule  as  to  conditional  indorsement  is  same  rule  was  adopted.  See  also  Fer- 
therefore  the  same  as  that  concerning  guson  v.  King,  5  La.  An.  642;  Fletcher 
conditional  acceptance.    See  ante,  p.  65.  v,  Dana,  4   Blaokf.    877;    Desha   v. 

The    meaning  of   an  indorsement  Stewart,  6  Ala.  862 ;  Moore  v.  Dens- 

"  ibr  collection  "  is  that  the  indorser  low,  14  Conn.  285 ;  Absolon  v,  Marks, 

intends  to  limit  the  effect  which  would  11  Q.  B.  19 ;  Russell  v.  Swan,  16  Mass. 

have  been  given  to  the  indorsement  814 ;  Hooker  v,  Gallagher,  6  Fla.  861 ; 

without  thoee  words.    It  is  a  warning  Yorkshire  Banking  Co.    v.    Beatson, 

that,  contrary  to  the   purpose  of   a  Law  Rep.  4  C.  P.  Div.  204. 

general  or  blank  indorsement,  it  is  not  Upon  the  death  of  a  member  of 

intended  to  transfer  the  ownership  of  a  firm,  the  survivor  may  indorse  in 

the  paper  or  its  proceeds.    Sweeney  v.  the  firm  name  paper  payable  to  the 
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firm.  Jones  v.  Thorn,  14  Martin,  468.  which  it  appeared  that,  though  the  in- 
Though  it  was  not  neoeMary  in  this  dorsement  was  in  blank,  a  right  of  ao- 
case  for  the  court  to  go  further  than  to  tion  was  rested  in  a  firm  as  trustees  of 
say  that,  in  indorsing  the  firm  name,  an  insolrent.  It  was  held  that  two  of 
the  surriYor  thus  passes  all  of  hi$  own  this  firm  could  not,  jointly  with  a  third 
interest,  still  the  doctrine  of  surviTor-  trustee,not  a  member  of  the  firm,  main- 
ship  in  partnerships  seems  broad  tain  an  action  on  the  bill,  without 
enough  for  the  rule  that  such  indorse-  some  eyidence  of  the  transfer  of  the 
ment  passes  faXL  and  complete  title  to  bill  to  them  by  the  firm  by  de- 
the  paper,  as  much  so  as  if  regularly  lirery  or  otherwise.  See  also  Guidon 
indorsed  by  the  firm  in  the  lifetime  of  v,  Robson,  2  Camp.  802 ;  Low  v. 
the  deceased  copartner.  Mr.  Justice  Copestake,  8  Car.  &  P.  800 ;  Bawden 
Story,  in  his  Treatise  on  Promissory  v,  Howell,  8  Man.  &  G.  688 ;  Whit- 
Notes,  §  126,  states  that,  in  such  case,  lock  v.  McKechnie,  1  Bosw.  427 ; 
the  note,  or  chose  in  action,  yests  ex-  Bobb  v.  Bailey,  18  La.  An.  467 ;  2 
dusirely  in  the  partner  by  suiriyor-  GreenL  £y.  §  168 ;  and  cases  cited  at 
ship,  although  he  must  account  there-  the  beginning  of  this  note, 
for,  as  part  of  the  assets  of  the  partner-  The  following  cases  deny  the 
ship,  citing  Crawshay  v.  Collins,  16  power  of  one  of  a  firm  to  indorse  paper 
Yes.  218,  226.  payable  to  the  firm,  when  the  partner- 
Where  the  paper  is  indorsed  in  ship  has  been  dissolved  in  the  lifetime 
blank  to  a  firm,  and  one  of  the  firm  of  its  members,  Sanford  v.  Mickles,  4 
dies  thereafter  and  before  suit,  the  Johns.  224;  eyen  though  the  partner 
other  members  need  not,  as  in  con-  may  haye  authority  to  settle  the  partner- 
tracts  generally,  declare  as  sunriying  ship  effects,  Abel  v.  Sutton,  8  Esp. 
partners,  as  they  were  not  bound  to  ,  108,  per  Lord  Kenyon ;  Humphries  v, 
proye  the  partnership,  or  that  the  Chastain,  6  Ga.  166  ;  Foltz  v.  Pourie,  2 
paper  was  indorsed  or  deliyered  to  Desaussure,  £q.  40.  See  Parker  v. 
them  jointly  with  their  deceased  part-  Macomber,  18  Pick.  606. 
ner.  Attwood  v.  Rattenbury,  6  J.  B.  But  the  contrary  is  held,  if  the  dis- 
Moore,  679.  But  it  is  otherwise  if  the  solution  was  unknown  to  the  indorsee, 
paper  is  indorsed  specially.  lb.,  per  Cony  v.  Wheelock,  88  Maine,  866.  See 
Parke,  B.,  who  said,  in  relation  to  Lewis  v.  Reilly,  1  Q.  B.  849.  So  if 
special  indorsements,  that  it  had  often  the  firm  note  was  made  payable  to 
been  ruled  that,  in  an  action  by  the  the  partner  who,  after  dissolution,  in- 
payees  or  indorsees,  strict  eyidence  dorsed  it.  Temple  v.  Seayer,  11  Cush. 
must  be  giyen  that  the  firm  to  whom  814. 

it  is  indorsed  consists* of  the  persons  It  is  considered  well  settled  that  a 

who  sue  as  plaintiffs  on  the  record,  note  made  by  a  partnership  to  one  of 

whilst  an  indorsement  in  blank  con-  its  own  members,  or  his  order,  when 

yeys  a  joint  right  of  action  to  as  many  indorsed  will  enable  the   indorsee   to 

as  agree  to  sue  on  the  bill.    Compare,  maintain  an  action  upon  it    It  is  the 

conyersely,  Yorkshire  Banking  Co.  v.  promise   of  all  to  the   order  or   ap- 

Beatson,  Law  Rep.  4  C.  P.  Diy.  204.  pointee  of  one ;  and,  when  the  appoint- 

This,  in  substance,  is  the  language  ment  is  made  by  an  indorsement,  it 

of  Lord  Ellenborough  in  Ord  o.  Portal,  is  a  yalid  contract  with  the  indorsee. 

8  Camp.  289 ;  and  again  in  Rordasnz  Thayer  v.  Buffum,  11  Met  898,  Shaw, 

V.  Leach,    1    Stark.   446.     See   also  C.  J.,  citing  Pitcher  v.  Barrows,  17  Pick. 

Machell  v.  Kinnear,  1  Stark.  499,  in  861 ;    Smith  v.  Lusher,  6  Cow.  6b8 ; 
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Blake  v.  Wheadon,  2  Haj.  109.    See  Iowa,  202 ;   Frazer  v.  D'InTillien,  2 

al90  Sherwood    v.  Barton,    86  Barb.  Barr,200. 

284 ;    FultoD  v,  Williams,  11    Cush.  And,  as  this  warranty  arises  by  rea- 

108 ;  Temple  v,  Searer,  supra.  son  of  the  fact  that  the  party  bound  is 

The  question  decided  in  the  prin-  a   vendor,  it  is  probably  equally  true 

cipal  case,  Stevens  v.  Beals,  respecting^  that  indorsement  without  recourse  does 

indorsements  by  married  women,  arose  not  cut  off  the  liability  that  would  at- 

again  in  Maine,  in  1866,  in  the  case  of  tach  to  a  transferrer  by  delirery  merely 

Hancock  Bank  v.  Joy,  41  Maine,  668.  in  the  absence  of  special  agreement;  to 

That  was  an  action  upon  a  bill  of  ex-  wit,  as  a  warrantor   that  he  has  no 

change  payable  to  the  order  of  the  de-  knowledge  of  any  facts  which  would 

fendant's  wife,  and  by  her  indorsed  by  prove  the   instrument,    if    originally 

authority  of  her  husband.    He  was  held  valid,  to  be  worthless,  either  by  the 

liable  by  a  unanimous  court.  The  prin-  failure  of  the  maker  or  acceptor,  or  by 

cipal  case  is  cited  as  authority  for  the  payment,  or  that  it  has  otherwise  be- 

decision.  come  void  or  /unetut  officio.    See  Fenn 

In  Savage  v.  King,  17  Maine,  801,  v.  Harrison,  8  T.  R.  767 ;  Camidge  v. 

disapproved  by  Chief  Justice  Bigelow,  AUenby,  6  Bam.  &  C.  878,  882;  Tonng 

ant4,  p.  127,  it  was  not  proved  that  the  v.  Adams,  6  Mass.  182, 186  ;  Delaware 

wife  acted  for  her  husband  at  the  time  Bank  v.  Jarvis,  20  N.  Y.  226 ;  Brown  v. 

of  her  indorsement.    It  is  cited  to  this  Montgomery,  20  N.  Y.  287 ;  Prettyman 

effect  in  Hancock  Bank  v.  Joy,  iupra.  v.  Short,  6    Har.  (Del.)   860 ;    Story, 

The  rule  in  the  principal  case  is  also  Notes,  §  118,  upon  the  general  liability 

the  Uw  in  Pennsylvania.    See  Reak-  of  a  transferrer  by  delivery  merely. 

ert   V.    Sanford,  6  Watts  &   S.  164;  A   writing   on   the  back  of  a  ne- 

Leeds  v.  Vail,  16  Fenn.  St.  186.    Also  gotiable  note,  to  the  following  effect, 

probably  in  Delaware.    See  Fredd  o,  **  I  agree  that  I  will  not  sell  or  dispose 

Bves,  4  Harr.  886.    The  same  is  held  of  this  note,"  does  not  destroy  the  ne* 

again  in  England  in  Lindus  v.  Bradwell,  gotiability  of  the  instrument,  or  render 

6  C.  B.  683,  and  may  be  considered  as  it  in  the  hands  of  a  subsequent  bona 

established  beyond  question.  Jide  holder  for  value  subject  to  defences 

Of    restrictive    indorsements,    the  between  the  original*  parties.    Leland 

most    common    is    the    indorsement  v.  Parriott,  86  Iowa,  464.    See  Gage  v. 

som    reeours,    that    is,    "  without    re-  Sharp,  24  Iowa,  16 ;  Lake  v.  Reed,  29 

couroe."    The  eflect  of   such  an   in-  Iowa,  268. 

doraement  is  simply  to  cut  off  the  lia-  The  following  indorsement  is  not  re- 

bility  of  the  indorser  as  such.    It  does  strictive :  "  Fay  J.  S.,  or  order,  value 

not  cat  off  his  liability  as  a  vendor  of  in  account  with  H.  D."    Such  indorse- 

the  paper.   In  that  capacity,  he  is  liable  ment  does  not  give  notice  to  a  subse- 

like   any    other  vendor,   in   the   ab-  quent  bona  Jids  indorsee  of  an  agree- 

senoe  of  express  agreement,  in  case  it  ment  with  which  the  indorsement  was 

should  turn  out  either  that  any  prior  made.    Buckley  v.  Jackson,  Law  Rep. 

stgnature,  or  the  body  of  the  instru-  8   £z.    186 ;    Stuart   o.    Murrow,    8 

ment    in   a   material  particular,  had  Moore,  P.  C.  267.  "  Value  in  account " 

been    forged,  Dumont  v.  Williamson,  means  only  value  received,  and   is  of 

18  Ohio   St.  616 ;  or   that  for  any  the  same  eflect  in  an  indorsement  as 

other  reason  he  had  no  title  to   the  on  the  face  of  the  bilL    Buckley  v. 

instrument,   Hannum   o.    Richardson,  Jackson,  mpra, 

48  Vt.  608 ;   Watson  v.  Cheshire,  18  The  doctrine  of  the  principal  case, 
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LeaTitt  v,  Putnam,  that  indorsement  is  a  matter  of  doubt.    See  Pownal  v. 

may  be  made  bo  as  to  pass  the  in-  Ferrand,  6  Bam.  &  C.  489 ;  Beawes, 

dorser's  title  completely,  after  maturity  pi.  286,  implying  the  afflrmatlTe.    Mr. 

as  well  as  before,  is  well-settled  law.  Chttty  thinks  there  cannot  be.    Bills, 

The  transfer  may  indeed  be  made  at  286,  note.    See  ante,  p.  81,  Parke,  B. 

any  time  before  the  right  of  action  has  The  case  would  perhaps  be  different 

become  barred  by  limitation.    Daris  v.  in  an  action  against  the  indorser  not 

Miller,  14  Gratt.  1 ;  Long  v.  Crawford,  brought  upon  the  bill  or  note.    The 

18  Md.  220 ;  Story,  Ilotes,  §  178.    And  plaintiff  might  probably  declare  upon 

it  matters  not  that  the  indorsement  the  original  consideration,  not  claiming 

was  made  to  a  particular  person,  if  it  as  an  indorsee  with  the  peculiar  rights 

was  not  made  to  him  only.    LeaTitt  v,  (as  in  respect  of  the  pVesumption  of 

Putnam.    To  cut  off  negotiability,  the  consideration)  of  such  a  party.    Pow- 

indorsement  must  be  in  the  form  "  Pay  nal  v.  Ferrand,  6  Bam.  &  C.  489. 

to  A.  only,"  or  in  some  form  equira-  It  seems  that  an  indorser,  Uke  a 

lent  thereto.    Story,  Notes,  §  189.  drawer,  may,  in  order  to  avoid  the  ex- 

The  only  eflbct  of  passing  the  title  pense  and  inconvenience  resulting  from 

after  the  maturity  of  the  paper  is  to  fix  a  retum  of  the  bill,  direct  that  the 

upon  the  holder,  as  matter  of  law,  no-  holder  in  case  the  bill  or  note  shall  be 

tice  of  any  defence  which  the  defend-  dishonored  shall  apply  to  a  third  per- 

ant  could  allege  against  the  immediate  son  for  payment ;  thus,  *'au  besoin  ehex 

party  after  him.    Then,  if  the  holder    Mestn, ."    But  in  the  case  of  an 

can  find  no  one  between  himself  and  inland  bill,  at  least,  such  a  direction 

the  defendant  who  would  be  entitled  probably  casts  no  obligation  on  the 

to  maintain  an  action  against  the  same  holder  to  present  the  bill  to  the  person 

defendant,  he  cannot  recover,  —  a  point  named.      Chitty,  Bills,  286.     Such  a 

to  be  further  considered  in  another  direction  by  the  drawer  of  a  foreign 

note.  bill,  however,  is  binding.    lb. 

Although  an  indorsement  may  be  In  Partridge  v.  Davis,  20  Yt  499, 

made  in  blank,  in  ftiU,  or  restrictive,  the  payee  of  a  promissory  note  wrote 

there  cannot  be  a  transfer  of  part  of  the  following  words  upon  the  back  of 

the  demand  in  the  case  of  a  promissory  it:  "I  guaranty  the  payment  of  the 

note  BO  as  to  make  the  transferee  an  within  note.    Isaac  D.  Davis."    The 

indorsee  either  against  the  maker  or  court     held     that     the    transaction 

the  indorser.     Douglass  r>,  Wiikison,  amounted  to  an  indorsement  for  every 

6  Wend.  687;   Miller   v.    Bledsoe,  1  practical    purpose,     rendering   Davis 

Scam.  680 ;  Hughes  v.  Kiddell,  2  Bay,  liable  upon  demand  and  notice,  to  any 

824.    And  in  the  case  of  a  bill  of  ex-  subsequent  holder,  even  though    not 

change  it  is  clear  that  after  acceptance  the  immediate  assignee  of  the  payee, 

there  cannot  be  an  indorsement  for  less  To  the  same  effect  is  Leggett  v.  Ray- 

than  the  ftill  sum  named  in  the  bill ;  mond,  6  Hill,  689 ;  but  Bronson,  J.,  in 

the  reason  in  both   cases  mentioned  delivering  the  opinion  of   the   court, 

being  that  a  personal  contract  cannot  says  that  his  own  opinion,  which  was 

be  divided,  so  as  to  make  the  debtor  overruled,  was  that  the  contract  is  a 

liable  to  two  actions,  when  he  intended  guaranty,  void  under  the  Statute  of 

to  become    liable   to   but   one   suit.  Frauds  for  want  of  a  consideration. 

Whether  before  acceptance  there  may  and  not  negotiable  so  as  to  pass  a  title 

be  an  indorsement  of  part  of  the  sum  so  to  any  one  except  to  the  person  to 

as  to  make  the  transferrer  an  indorsee  whom  the  promise   was  made.     He 
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dittingaisbeft  the  ease  from  Eetchell  v.  Partridge  t;.  DaTis,  it  was  held  that 
Boras,  24  Wend.  466,  in  that  the  de-  the  defendant  could  also  be  treated  as  a 
fendant's  contract  (guaranty)  in  that  guarantor,  and  as  such  liable  without 
case  was  to  bearer,  and  therefore  ne-  demand  and  notice ;  in  other  words, 
gotiable.    In  this  case  (24  Wend.  466),  that  the  undertaking  was  absolute,  like 
the  defendant  was  held  liable  as  the  thatof  themaker  of  anote.    With  this 
maker  oi  a  new  note.    The  case  was  proposition   many   authorities   agree. 
also  distinguished    fh>m    Manrow   v.  Sylvester  v.  Downer,  18  Vt.  82 ;  Keith 
Durham,  8  Hill,  684,  as  the  guaranty  o.  Dwinnell,  88  Vt.  286 ;  Brown  v.  Cur- 
in  that  case  was  made  to  the  plaintiff;  tiss,  2  Comst.  226 ;  Gage  o.  Mechanics' 
whereas  in  Leggett  v,  Raymond,  as  in  Bank,  79  Bl.  62 ;  Gage  v.  Lewis,  68 
Partridge  v-.Daris,  the  plaintiff  was  a  Bl.  604,  618;  Hammond  v,  Gilmore,  14 
subsequent  assignee,  and  not  the  party  Conn.  479;    Bushnell  v.    Church,  16 
to  whom  the  promise  was  made.    The  Conn.  406,  416 ;  Vinal  v.  Richardson, 
contract  in  Manrow  v,  Durham  was :  18  Allen,  621,  682;  Baker  v.  Kelly,  41 
"We  guaranty  the   payment  of  the  Miss.  696 ;  Townsend  v.  Cowles,  81  Ala. 
within  note."    Signed  by  the  defend-  428 ;  Sibley  v.  StuU,  8  Green  (N.  J. 
ants.    It  was  held  in  legal   effect  a  Law),   882;    Kautzman   v.  Weireck, 
promiaaory  note,  importing  a  considera-  26  Ohio  St.  880;  Story,  Notes,  §  460, 
tioB.    Bronson,  J.,  dissented,  consider-  note,  7th  ed.    Most  of  these  cases  sup- 
Ingthe  promise  as  a  gnaran^,  as  he  port  the  rule   in   Partridge  v.  Kelly 
did  th«t  in  Leggett  v,  Raymond  after-  directly ;  some  of  them  only  by  in- 
wards.   This  case  of  Manrow  v.  Dur-  ference,  as  Gage  v,  Lewis,  Bushnell  v, 
ham  will  be  found  interesting  as  con-  Church,  and  Vinal  v.  Richardson, 
taining  an  able  review  of  the  early  So  fiir  as  the  question  of  treating  a 
eases,  both  by  Nelson,  C.  J.,  in  deliver-  guaranty  as  an  indorsement  is  con- 
ing the  opinion  of  the  court,  and  in  the  cerned,  it  appears  to  be  nothing  more 
dissenting  opinion  of  Bronson,  J.    The  than  a  question  of  pleading ;  for  clearly, 
later  New  York  cases,  however,  sub-  if  the  party  has  in  fiict  been  treated  as 
stantiate  the  view  taken  by  the  latter,  an  indorser  and  the  steps  taken  to  fix 
See  Waterbury  v.  Sinclair,  26  Barb,  his  liability  as  such,  he  will  be  bound 
466 ;  EUis  v.  Brown,  6  Barb.  282 ;  Co^  at  all  events.    Whether  as  a  guarantor 
trdl  V.  Conklin,  4  Duer,  468 ;  Spies  v.  he  could  require  demand  and  notice  at 
Gilmore,  1  Comst.  821 ;  Hall  v.  New-  all,  when  he  had  guarantied  the  con- 
comb,  7  Hill,  416  ;  and  such  a  contract  tract  of  the  maker  or  acceptor,  is  not 
as  that  in  Leggett  v.  Raymond  would  dear.    In   England,  he  could  not.  It 
now  be  considered   in  New  York  a  seems.  Vyse  v. Wakefield,  6  Mees.&W. 
guaranty.    This  shakes  the  authority  442 ;  Walton  r.  Mascall,  18  Mees.  &  W. 
of  Partridge  v,  Davis  on  this  point ;  72, 462 ;  Dawson  v.  Wrench,  8  Ex.  869, 
and  it  may  be  considered  very  doubt-  862  ;  Makin  v.  Watkinson,  Law  Rep.  6 
ful  whether  a  contract  such  as  the  one  Ex.  26.    And  the  same  is  true  in  many 
in  that  case  can  longer  be  held  an  in-  of  the  States  of  the  Union,  as  will  be 
dorsement.    The  early  case  of  Upham  seen  by  the  cases  cited  in  the  preceding 
V.  Prince,  14  Mass.  14,  held  the  same  paragraph.    The  most  that  the  cases 
doctrine  as  Partridge  o.  Davis.    See  hold  is   that  a   guarantor  can  insist 
also  Riggs    V,   Waldo,    2   Cal.   486;  upon  demand  and  notice  when  the  omis- 
Pieroe  r.  Kennedy,  6  Cal.  188 ;  Crooks  sion  would  prejudice  him.    Warring- 
V.  Tully,  60  Cal.  264.  ton  v.  Furbor,  8  East,  242 ;  Holbrow  v, 
II  should  be  noticed,  also,  that,  m  Wilkins,  1  Bam.  &  C.  10 ;  Hitchcock 
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9.  Humfrej,  6  Man.  &  O.  669  ;  Oxford  anton  in  Story,  Notet,  §  460,  in  the 

Bank  o.  Haynes,  8  Pick.  428 ;  Talbot  7th  ed. 

V.  Gay,  18   Pick.    684 ;  Bickf ord   v.        The  subject  of  anomalons  indorse- 

Gibbt,  8  Cueh.  166 ;  Haley  v.  Jones,  12  ment  by  a  stranger  to  the  paper,  before 

Gray,  260  (denied  in  Vinal  o.  Richard-  indorsement  and   negotiation    by  the 

son,  13  Allen,  621).    See  also  Simons  payee,  has  already  been  considered. 

V,  Steele,  86  N.  H.  78 ;  Afarch  v.  Put-  Ante,  pp.  44, 46.    Such  an  act  is  not  in- 

ney,  66  N.  H.  84 ;  Woods  v.  Sherman,  dorsement  at  all  in  the  proper  sense, 

71  Fenn.  St  100 ;  Roberts  o.  Riddle,  since  no  transfer  of  title  to  the  paper  is 

79    Penn.     St    468 ;     Story,    Notes,  effected  thereby.    Still,  by  the  law  of 

§  460,  note,  7th  ed.    But  see  Crooks  v,  several  of  the  States,  the  person  so 

Tnlly,  60  Cal.  264 ;  Reeves  v.  Howe,  signing  his   name  to  a  note,  bill,  or 

16  Cal.  162 ;  Geiger  v.  Clark,  18  Cal.  check  is  entitled  to  require  demand  of 

679.  payment  and  notice  of  dishonor  in  the 

When  the  party  guaranties  an  in-  same  manner  as  an  indorser.     Ante, 

dorsement,  then,  inasmuch  as  the  en-  p.  46.    Thus,  in  New  York,  in  the  ab- 

gagement  is,  in  effect,  to  assure  the  senoe  of  an  intent  to  bind  himself  as 

holder  of  payment  from  the  indorser  surety  to  the  maker,  a  person  indors- 

upon  the  taking  of  the  proper  steps,  ing   before  delivery  to  the  payee  is 

the  guarantor  of  course  is  not  liable  presumed  to  stand  as  second  indorser, 

without  demand  of  the  maker  or  ac-  and  subsequent  in  order  of  liability 

ceptor,  and  notice  to  the  particular  in-  to  the  payee.    Phelps  v.  Vischer,  60 

doner ;  but  qucere  if  even  in  such  a  case  N.  Y.  69. 

the  guarantor  could  require  notice  to         Indorsement  by  the  payee  is  indorse- 

himself.    It  seems  clear  that  he  could  ment  in  the  proper  sense,  and  entitles 

not  object  to  want  of  notice  if  he  had  the  party  to  notice  of  dishonor  in  the 

not  been  prejudiced  thereby,  even  if  he  absence  of  qualifying  language  on  the 

could  on  sustaining  injury  by  the  omis-  paper  or  of  waiver  atiunde.    Smith  v. 

sion.  Long,  40  Mich.  666.    Nor  is  it  material 

Discussion  of  notice   of  dishonor,  that  the  payee  signed  his  name  on  the 

however,  is  not  in  place  in  this  note ;  back  of  the  paper  at  the  time  that  it 

and  what  has  been  said  has  been  said  was  signed  by  the  maker  or  acceptor, 

here  only  because  connection  and  con-  for  the  purpose  of  enabling  such  party 

venience  suggested  it  as  to  a  special  to  negotiate  it.    lb.    So,  also,  by  stat- 

case.    The  reader  will  find  a  usefyil  ute  in  Massachusetts.    St.  1874,  c.  404 ; 

note  upon  the  point  of  notice  to  guar-  National  Bank  v.  Law,  127  Mass.  72. 
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Thb  State  Bank  v.  Lincoln  Feabing. 

(16  Pickeringy  533.     Supreme  Court  of  Massachusetto,  March,  1835.) 

Effect  of  mdonement.  —  A  bank  n  entitled  to  recorer  against  the  second 
indorser  of  a  note  discounted  by  the  bank,  although  the  indorsement  of  the 
name  of  the  payee  is  a  forgery,  and  although  the  note  was  offered  for  discount 
by  the  maker  and  not  by  the  second  indorser. 

Assumpsit  on  a  promissory  note  for  the  sum  of  $2,000, 
dated  April  15, 1883,  payable  to  the  order  of  Thomas  Jack- 
son, juDior,  in  six  months,  made  by  Charles  Brown,  and  in- 
dorsed with  the  names  of  the  payee,  and  of  the  defendant. 

By  an  agreed  statement  of  facts,  it  appeared  that  the  sig- 
natures of  Brown  and  the  defendant  were  genuine,  but  that 
the  defendant  could  prove,  if  such  evidence  was  admissible, 
that  the  indorsement  of  the  name  of  the  payee  was  a  forgery  ; 
that  the  note  was  presented  by  Brown  to  the  plaintiffs  for 
discount,  in  the  usual  course  of  business,  and  discounted  by 
them  for  him ;  that,  at  the  time  of  such  discount,  the  plain- 
tiffs and  the  defendant  were  ignorant  of  the  forgery ;  and  that 
due  notice  of  the  non-payment  of  the  note  was  given  to 
Brown,  Jackson,  and  the  defendant. 

If  upon  this  statement  of  facts  the  court  should  be  of  opin- 
ion that  the  plaintiffs  were  entitled  to  judgment,  the  defend- 
ant was  to  be  defaulted ;  otherwise,  the  plaintiffs  were  to  be 
nonsuited. 

Shaw,  C.  J.,  delivered  the  opinion  of  the  court.  The  pecu- 
liar features  of  this  action  are,  that  the  plaintiffs  claim  of  the 
second  indorser,  from  whom  they  immediately  took  the  note. 
The  question  is,  whether  the  forgery  of  the  indorsement  of 
the  name  of  a  prior  party  is  a  good  defence  to  the  note ;  and 
the  court  are  of  opinion  that  it  is  not. 

In  general  it  is  not  necessary  for  the  holder  to  prove  the 
signature  of  any  party  prior  to  the  party  whom  he  sues.    The 
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reason  seems  to  be  obvious,  that  the  party  defendant,  by  his 
indorsement,  has  admitted  the  ability  and  the  signature  of 
all  prior  parties.  Bayley  on  Bills,  313 ;  Critchlow  t;.  Parry, 
2  Camp.  182.  The  effect  of  the  engagement  of  the  indorser 
is,  that  if  the  prior  parties  do  not  pay  the  note  according  to 
its  tenor  upon  due  presentment,  upon  notice  to  him,  he  will. 
It  is  therefore  a  rule  upon  this  subject,  that  a  plaintiff  is 
under  no  obligation  to  prove  the  signature  of  those  prior  to 
the  party  intended  to  be  charged.  It  is  very  different  where 
he  claims  against  the  acceptor  of  a  bill  or  maker  of  a  note. 
They  respectively  promise  to  pay  to  the  payee  or  his  order, 
and  until  he  has  made  such  order  by  his  indorsement,  the 
plaintiff  can  establish  no  title,  and,  to  prove  such  order,  he 
must  prove  the  genuineness  of  his  signature.  Smith  v.  Ches- 
ter, 1  T.  R.  654;  Lambert  v.  Pack,  1  Salk.  127.  So  an 
acceptor  is  bound,  though  the  bill  be  forged.  Jengs  v, 
Fawler,  2  Strange,  946. 

The  circumstance  that  this  bill  was  offered  for  discount,  by 
Brown,  makes  no  difference :  the  plaintiffs  had  a^  right  to  look 
to  their  immediate  indorser,  and  if  satisfied  to  take  the  note 
on  his  credit,  he  is  liable  to  them ;  and  it  was  for  him  to  see 
that  he  has  a  good  remedy  over  against  those  who  purport  to 
be  prior  parties.  Defendant  d^avlted. 


Abtemas  Bigelow  v.  Aaron  Colton. 

(13  Gray,  809.     Supreme  Court  of  Massachusetts,  September,  1859.) 

Indorsement.  Parol  evidence.  —  One  who  puts  his  namei  before  delivery,  on  the 
back  of  a  promissory  note,  payable  to  the  maker  or  order,  and  indorsed  by 
the  maker,  is  an  indorser,  and  not  a  joint  maker ;  and  his  liability  cannot  be 
varied  by  parol  oTidence. 

Action  of  contract  against  Aaron  Colton  as  a  joint  and 
several  maker  of  this  promissory  note :  — 
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**  Great  Barrington,  July  18, 1857.    Two  months  after  date, 

I  promise  to  pay  to  the  order  of  myself  $250,  at  the  Mahaiwe 

Bank,  for  yalue  received. 

"  Edwin  Hublbut." 

Upon  the  back  of  the  note  was  the  signature  of  Hurlbut, 
and  under  it  that  of  Colton ;  and,  at  the  trial  in  the  Court  of 
Common  Pleas,  it  appeared  that  both  names  were  signed  before 
the  delivery  of  the  note  to  the  plaintiff,  the  signature  of 
Hurlbut  being  made  first.  Bishop,  J.,  ruled  that  the  defend- 
ant could  not  be  held  as  a  maker,  and  directed  a  verdict  for 
the  defendant,  which  was  returned,  and  the  plaintiff  alleged 
exceptions. 

BiGELOW,  J.  A  promissory  note,  payable  to  the  order  of 
the  maker,  and  by  him  indorsed,  is  in  legal  effect  a  note  pay- 
able to  bearer.  By  placing  his  name  on  the  back  of  the 
note,  the  maker  agrees  to  pay  it  to  whomsoever  may  be  the 
holder  thereof.  Story  on  Notes,  §§  16,  36  d.  Although  a 
note,  payable  to  bearer,  is  transferrible  by  delivery,  it  may 
also  be  transferred  by  the  indorsement  of  any  holder.  In  such 
case,  the  indorser  incurs  the  same  obligations  and  liabilities  as 
an  indorser  of  a  note,  payable  to  order,  and  is  entitled  to 
demand  and  notice.    Story  on  Notes,  §  132. 

This  case  does  not  fall  within  that  anomalous  class  of  cases 
where  a  third  person,  neither  maker  nor  payee,  puts  his  name 
on  the  back  of  a  note  before  its  indorsement  by  the  payee ; 
but  is  the  ordinary  case  of  an  indorsement  of  a  note  payable  to 
bearer,  the  effect  of  which  cannot  be  varied  or  controlled  by 
parol  proof.  Pierce  v.  Mann,  17  Pick.  244 ;  Howe  v.  Merrill, 
6  Cush.  80  ;  Prescott  Bank  v.  Caverly,  7  Gray,  220. 

HxeeptiofiB  overruled. 


144  INDOBSEMBNT. 


Bank  of  the  United  States,  Plaintiffs  in  Error,  v.  John 

O.  Dunn,  Defendant  in  Error. 

(6  Peters,  51.     Supreme  Court  of  the  United  States,  January,  1832.) 

Evidence  to  vary  liability  ofindoner.  — The  indorser  of  commercial  paper  will  not 
be  permitted  to  show  that  his  indorsement  was  intended  to  be  merely  formal ; 
and  that  he  was  informed  by  the  payor  that  he  would  incur  no  responsibility 
by  indorsing  the  paper,  as  its  payment  had  been  secured  by  a  pledge  of 
stock. 

The  case  is  stated  in  the  opinion  of  the  court. 

McLean,  J.  In  the  Circuit  Court  for  the  District  of 
Columbia,  from  which  this  cause  is  brought  by  writ  of  error, 
the  plaintiffs  commenced  their  action  on  the  case  against  the 
defendant,  as  indorser  of  a  promissory  note.  The  general 
issue  was  pleaded,  and  at  the  trial  the  plaintiffs  read  in  evi- 
dence the  following  note :  — 

"$1,000.     Sixty  days  after  date,  I  promise  to  pay  John  O. 

Dunn,  or  order,  one  thousand  dollars,  for  value  received, 

negotiable  and  payable  at  the  United  States  Branch  Bank 

in  Washington. 

**  John  Scott." 

On  the  back  of  which  was  indorsed, 

"  Overton  Cabb, 
"  J.  O.  Dunn." 

The  signatures  of  the  parties  were  admitted,  and  proof 
was  given  of  demand  at  the  bank,  and  notice  to  the  in- 
dorsers. 

The  defendant  then  offered  as  a  witness  Overton  Carr,  an 
indorser  of  said  note,  who  testified  that  before  he  indorsed 
the  same,  he  had  a  conversation  with  John  Scott,  the  maker, 
and  was  informed  by  him  that  certain  bank  stock  had  been 
pledged,  or  was  to  be  pledged,  by  Roger  C.  Weightman,  as 
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seonritj  for  the  ultimate  payment  of  the  said  note,  and  that 
there  would  be  no  risk  in  indorsing  it.  That  the  witness 
then  went  into  the  room  of  the  cashier  of  the  plaintiffs*  office 
of  discount  and  deposit  at  Washington,  and  found  there  the 
said  cashier,  and  Thomas  Swann,  the  president  of  the  said 
office,  to  whom  he  communicated  the  conversation  with  Mr. 
Scott,  and  from  whom  he  underatood,  upon  inquiry,  that  the 
names  of  two  indorsers  residing  in  Washington  were  required 
upon  the  said  note,  as  matter  of  form ;  and  that  he  would 
incur  no  responsibility  (or  no  risk)  by  indorsing  the  said 
note.  He  does  not  recollect  the  conversation  in  terms,  but 
such  was  the  impression  he  received  from  it. 

That  he  went  immediately  to  the  defendant  and  persuaded 
him  to  indorse  the  note,  by  representing  to  him  that  he  would 
incur  no  responsibility  or  no  risk  in  indorsing  it,  as  the  pay- 
ment was  secured  by  a  pledge  of  stock;  and  to  whom  he 
repeated  the  conversation  with  Mr.  Scott,  and  said  president 
and  cashier.  That  no  person  was  present  at  the  conversa- 
tion, the  terms  of  which  he  does  not  recollect ;  but  that  the 
impression  he  received  from  this  conversation  with  the  afore- 
said president  and  cashier,  and  with  the  said  Scott,  and 
which  impression  he  conveyed  to  the  defendant,  was,  that 
the  indorsers  of  said  note  would  not  be  looked  to  for  pay- 
ment, until  the  security  pledge  had  been  first  resorted  to ; 
bat  that  the  said  indorsers  would  be  liable  in  case  of  any  de- 
ficiency of  the  said  security  to  supply  the  same.'  That  neither 
this  witness  nor  Mr.  Dunn  was,  at  the  time,  able  to  pay  such 
a  sum,  and  that  both  indorsed  the  note  as  volunteers,  and 
without  any  consideration,  but  under  the  belief  that  they  in- 
currred  no  responsibility  (or  no  risk),  and  were  only  to  put 
their  names  to  the  paper  for  form's  sake. 

To  which  evidence  the  plaintiffs,  by  their  counsel,  objected ; 
but  the  court  permitted  it  to  go  to  the  jury. 

The  plainti£E9  examined  as  a  witness  Richard  Smith,  the 
cashier,  whose  testimony  was  overruled ;  and  then  Thomas 

10 
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Swann,  the  president  of  the  bank,  was  offered  as  a  witness 
and  rejected ;  it  appearing  that  they  were  both  stockholders 
in  the  bank.  To  this  decision  of  the  court,  a  bill  of  excep- 
tions was  taken  by  the  plaintiffs,  and  exception  was  also 
taken  to  the  evidence  of  Overton  Carr. 

On  this  last  exception,  the  plaintifb  rely  for  a  reversal  of 
the  judgment  of  the  Circuit  Court.  And  first,  the  question 
as  to  the  competency  of  this  witness  is  raised. 

He  is  not  incompetent  merely  from  the  fact  of  his  name 
being  indorsed  on  the  bill.  To  exclude  his  testimony,  on  this 
ground,  he  must  have  an  interest  in  the  result  of  the  cause. 
Such  interest  is  not  apparent  in  this  case ;  and  any  objection 
which  can  arise  from  his  being  a  party  to  the  bill  goes  rather 
to  his  credibility  than  his  competency. 

But  it  is  a  well-settled  principle,  that  no  man  who  is  a 
party  to  a  negotiable  note  shall  be  permitted,  by  his  own 
testimony,  to  invalidate  it.  Having  given  it  the  sanction  of 
his  name,  and  thereby  added  to  the  value  of  the  instrument 
by  giving  it  currency,  he  shall  not  be  permitted  to  testify  that 
the  note  was  given  for  a  gambling  consideration,  or  under  any 
other  circumstances  which  would  destroy  its  validity.  This 
doctrine  is  clearly  laid  down  in  the  case  of  Walton  et  al.  as- 
signees of  Sutton  V.  Shelley,  reported  in  1  T.  R.  296,  and  is 
still  held  to  be  law,  although  in  7  T.  R.  56,  it  is  decided  that, 
in  an  action  for  usury,  the  borrower  of  the  money  is  a  compe- 
tent witness  to  prove  the  whole  case. 

Several  authorities  are  cited  by  the  plaintiff's  counsel  to 
show  that  parol  evidence  is  not  admissible  to  vary  a  written 
agreement. 

In  the  case  of  Hoare  et  al.  v.  Graham  et  oZ.,  8  Camp.  57, 
the  court  lay  down  the  principle  that,  ^^in  an  action  on  a 
promissory  note  or  bill  of  exchange,  the  defendant  cannot 
give  in  evidence  a  parol  agreement  entered  into  when  it  was 
drawn,  that  it  should  be  renewed  and  payment  should  not  be 
demanded  when  it  became  due.'' 
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This  court,  in  the  case  of  Renner  v.  The  Bank  of  Columbia, 
9  Wheat.  581,  in  answer  to  the  argument  that  the  admission 
of  proof  of  the  custom  or  usage  of  the  bank  would  go  to  alter 
the  written  contract  of  the  parties,  saj :  *^  If  this  is  the  light 
in  which  it  is  to  be  considered,  there  can  be  no  doubt  that  it 
ought  to  be  laid  entirely  out  of  view;  for  there  is  no  rule  of 
law  better  settled,  or  more  salutary  in  its  application  to  con- 
tracts, than  that  which  precludes  the  admission  of  parol 
evidence  to  contradict  or  substantially  vary  the  legal  import 
of  a  written  agreement." 

Parol  evidence  maybe  admitted  to  explain  a  written  agree- 
ment where  there  is.  a  latent  ambiguity,  or  a  want  of  consid- 
eration may  be  shown  in  a  simple  contract ;  or,  to  defeat  the 
plaintiffs'  action,  the  defendant  may  prove  that  the  note  was 
assigned  to  the  plaintifEs,  in  trust,  for  the  payor.  6  Mass. 
432. 

It  is  competent  to  prove  by  parol  that  a  guarantor  signed 
his  name  in  blank,  on  the  back  of  a  promissory  note,  and 
authorized  another  to  write  a  sufficient  guaranty  over  it. 
7  Mass.  238. 

To  show  in  what  cases  parol  evidence  may  be  received  to 
explain  a  written  agreement,  and  where  it  is  not  admissible, 
the  following  authorities  have  been  referred  to :  8  Taunt.  92 ; 
1  Chitty,  661 ;  Peake's  Cases,  40 ;  Gilbert,  154. 

On  the  part  of  the  defendant's  counsel  it  is  contended,  that 
between  parties  and  privies  to  an  instrument  not  under  seal, 
a  want  of  consideration,  in  whole  or  in  part,  may  be  shown. 
That  the  indorsement  in  question  was  made  in  blank,'  and 
that  it  is  competent  for  the  defendant  to  prove  under  what 
circumstances  it  was  made.  That  if  an  assurance  were  given 
at  the  time  of  the  indorsement  that  the  names  of  the  defend- 
ant and  Carr  were  only  required  as  a  matter  of  form,  and 
that  a  guaranty  had  been  given  for  the  payment  of  the  note, 
80  as  to  save  the  indorsers  from  responsibility,  it  may  be 
proved,  under  the  rule  which  permits  the  promisor  to  go 
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into  the  consideration  of  a  note  or  bill  between  the  original 
parties. 

In  support  of  this  position,  authorities  are  read  from  5 
Serg.  &  Rawle,  863,  and  4  Wash.  G.  C.  480.  In  the  latter 
case,  Mr.  Justice  Washington  says :  ^'  The  reasons  which  for- 
bid the  admission  of  parol  evidence  to  alter  or  explain  written 
agreements  and  other  instruments,  do  not  apply  to  those  con- 
tracts implied  by  operation  of  law,  such  as  that  which  the 
law  implies  in  respect  to  the  indorser  of  a  note  of  hand.  The 
evidence  of  the  agreement  made  between  the  plaintiffs  and 
defendants,  whereby  the  latter  were  to  be  discharged  on  the 
happening  of  a  particular  event,  was  therefore  properly  ad- 
mitted." The  decision  in  5  Serg.  &  Rawle  was  on  a  question 
somewhat  analogous  to  the  one  under  consideration,  except 
in  the  present  case  there  is  no  allegation  of  fraud,  and  the 
decision  in  that  case  was  made  to  turn  in  part,  at  least,  on 
that  ground. 

In  Pennsylvania,  there  is  no  court  of  chancery,  and  it  is 
known  that  the  courts  in  that  State  admit  parol  proof  to 
affect  written  contracts,  to  a  gteater  extent  than  is  sanctioned 
in  the  States  where  a  chancery  jurisdiction  is  exercised.  The 
rule  has  been  differently  settled  in  this  court.  * 

The  note  in  question  was  first  indorsed  by  the  defendant 
to  Carr,  and  by  him  negotiated  with  the  bank.  It  was  dis- 
counted on  the  credit  of  the  names  indorsed  upon  the  note. 
This  is  the  legal  presumption  that  arises  from  the  transac- 
tion ;  and,  if  the  first  indorser  were  permitted  to  prove  that 
there  was  a  secret  understanding  between  himself  and  his 
assignees  that  he  should  not  be  held  responsible  for  the  pay- 
ment of  the  note,  would  it  not  seriously  affect  the  credit  of 
this  description  of  paper  ?  Might  it  not,  in  many  cases,  oper- 
ate as  a  fraud  upon  subsequent  indorsers  ? 

The  liability  of  parties  to  a  bill  of  exchange,  or  promissory 
note,  has  been  fixed  on  certain  principles  which  are  essential 
to  the  credit  and  circulation  of  such  paper.    These  principles 
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originated  in  the  convenience  of  commercial  transactions,  and 
cannot  now  be  departed  from. 

The  facts  stated  by  the  witness  Carr  are  in  direct  contra- 
diction to  the  obligations  implied  from  the  indorsement  of  the 
defendant.  By  his  indorsement,  he  promised  to  pay  the  note 
at  maturity,  if  the  drawer  should  fail  to  pay  it.  The  only 
condition  on  which  this  promise  was  made  was,  that  a  demand 
should  be  made  of  the  drawer  when  the  note  should  become 
due,  and  a  notice  given  to  the  defendant  of  its  dishonor. 
But  the  facts  stated  by  the  witness  would  tend  to  show  that 
no  such  promise  was  made.  Does  not  this  contradict  the  in- 
strument ?  and  would  not  the  precedent  tend  to  shake,  if  not 
destroy,  the  credit  of  commercial  paper  ?  On  this  ground 
alone  the  exception  would  be  fatal ;  but  the  most  decisive 
objection  to  the  evidence  is,  that  the  agreement  was  not  made 
with  those  persons  who  have  power  to  bind  the  bank  in  such 
eases.  It  is  not  the  duty  of  the  cashier  and  president  to  make 
such  contraets;  nor  have  they  the  power  to  bind  the  bank, 
except  in  the  discharge  of  their  ordinary  duties. 

Upon  a  full  view  of  the  case,  the  court  are  dearly  of  the 
opinion,  that  the  evidence  of  Carr  should  have  been  overruled 
by  the  Circuit  Court-;  or  they  should  have  instructed  the  jury 
that  the  facts  proved  were  not  in  law  sufficient  to  release  the 
defendant  from  liability  on  his  indorsement.  The  judgment 
of  the  Circuit  Court  must,  therefore,  be  reversed,  and  a  venire 
de  novo  awarded. 
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K.  AND  E.   TOWKSEKD  V.   BuSH. 

(1  Connectioat,  260.     Supreme  Court,  November,  1814.) 

Campeteneg  o/parhf  to  eemmereial  paper  to  prove  it  invalid.  —  A  party  to  a  negotiable 
iuBtrament,  who  is  diyested  of  interest,  is  competent  to  prove  usuiy  in  the 
inception  of  the  paper. 

This  was  an  action  of  assumpsit  against  Bush  as  acceptor 
of  a  bill  of  exchange  drawn  by  Ebenezer  and  Atwater  Towns- 
end,  and  payable  to  the  plaintiffs  or  order.  There  was  also 
a  count  for  money  paid,  laid  out,  and  expended  for  the  de- 
fendant's use.  The  cause  was  tried  at  New  Haven,  August 
Term,  1814,  before  Swift,  Brainard,  and  Baldwin,  JJ.  On 
the  trial,  the  defendant  admitted  the  drawing  and  acceptance 
of  the  bill,  as  stated  in  the  declaration.  His  defence  was 
usury  under  the  following  circumstances.  E.  and  A.  Towns- 
end  applied  to  W.  Leffingwell  in  New  York  for  the  loan  of 
a  sum  of  money.  Leffingwell  agreed  to  loan  them  the  money 
at  twelve  per  cent  interest,  upon  their  giving  him  a  bill  of 
exchange  for  the  amount,  drawn  by  themselves  on  the  de- 
fendant and  accepted  by  him  payable  to  the  plaintiffs  E.  and 
E.  Townsend,  and  by  them  indorsed.  These  terms  were 
complied  with ;  the  defendant  at  the  time  of  accepting  the 
bill,  and  the  plaintifiGs  at  the  time  of  indorsing  it,  having  no 
notice  of  the  corrupt  agreement.  Leffingwell  indorsed  the 
bill  to  the  Derby  Bank,  and  there  procured  it  to  be  dis- 
counted. When  it  became  payable,  the  Derby  Bank  gave 
due  notice  to  the  several  parties  to  the  bill ;  and  afterwards 
commenced  a  suit  against  the  plaintiffs  on  their  indorsement 
in  the  State  of  New  York,  and  by  the  judgment  of  the 
Supreme  Court  of  that  State  recovered  the  amount  of  the  bill 
with  interest  and  costs,  which  the  plaintiffs  accordingly  paid. 
The  defendant  accepted  the  bill  for  the  honor  of  the  drawers, 
having  no  effects  of  the  drawers  in  his  hands.  To  prove  these 
facts,  the  defendant  offered  the  individuals  composing  the 
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firm  of  E.  and  A.  Townsend  as  witnesses ;  offering  also,  at 
the  same  time,  to  show,  that  they  had  no  interest  in  this  suit, 
being  discharged  from  all  liability  on  the  bill  under  an  act  of 
insolvency  in  the  State  of  New  York.  The  plaintiffs  objected 
to  the  admission  of  these  witnesses,  on  the  ground  that  having 
drawn  the  bill,  and  thereby  given  credit  to  it,  they  were  in- 
competent to  show  that  it  was  invalid  on  account  of  usury ; 
and  also  on  the  ground  that  any  proof  of  said  corrupt  agree- 
ment would  be  irrelevant  on  this  trial.  The  court  excluded 
the  witnesses,  and  directed  the  jury  to  find  a  verdict  for  the 
plaintiffs ;  which  being  accordingly  done,  the  defendant 
moved  for  a  new  trial.  This  motion  was  reserved  for  the 
consideration  of  all  the  judges. 

Tbumbitll,  J.  The  principal  question  in  this  case  is, 
whether  Ebenezer  and  Atwater  Townsend,  the  drawers  of 
the  bill  in  question,  are  admissible  witnesses  in  an  action  by 
the  plaintiff}  as  payees  of  the  bill  against  the  defendant  as 
acceptor,  to  prove  that  it  was  executed  on  an  usurious  con- 
tract, and  therefore  is  void  in  law. 

The  rule  that  no  person  can  be  permitted  to  give  testimony 
to  invalidate  any  instrument  to  which  he  has  made  himself  a 
party  by  affixing  his  signature,  in  cases  wherein  he  has  no 
interest  in  the  event  of  the  suit  on  trial,  was  first  adopted  in 
the  case  of  Walton  t;.  Shelley,  1  Dum.  &  East,  296,  by  Lord 
Mansfield,  and  the  other  judges  of  the  Bang's  Bench.  He 
states  that  ^^  the  rule  is  founded  in  public  policy ;  that  there 
is  a  sound  reason  for  it ;  because  elvery  man  who  is  a  party 
to  an  instrument  gives  a  credit  [to]  it ;  that  it  is  of  conse- 
quence to  mankind  that  no  person  should  hang  out  false  colors 
to  deceive  them,  by  first  affixing  his  signature  to  a  paper, 
and  then  afterwards  giving  testimony  to  invalidate  it ;  that 
it  is  emphatically  right  in  case  of  notes,  because,  in  conse- 
quence of  different  statutes,  two  very  hard  cases  have  arisen : 
first,  with  respect  to  a  gaming  note,  which,  though  in  posses- 
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sion  of  a  bona  fide  purchaser  without  notice,  is  void  ;  and,  in 
the  case  of  usury,  a  note  given  for  a  usurious  considei*ation, 
though  in  the  hands  of  a  fair  indoi^e,  is  equally  void ;  and 
therefore,  whenever  a  man  signs  these  instruments,  he  is 
always  understood  to  say  that  to  his  knowledge  there  is  no 
legal  objection  to  them  whatever."  He  then  quotes  the 
maxim  of  the  civil  law,  nemo  siLam  allegane  turpitudinem  est 
atidiendii8y  and  applies  it  as  conclusive  on  the  present  point. 
The  other  judges  concurred,  and  established  this' as  a  general 
rule  of  law. 

The  English  courts  soon  found  the  principle  was  laid  down 
on  too  broad  a  scale,  and  narrowed  it  in  its  application  to 
negotiable  instruments  only.  No  new  or  additional  reasons 
were  ever  adduced  in  its  support.  It  was  adhered  to  on 
the  grounds  stated  by  Lord  Mansfield,  and  the  authority 
of  the  decision  in  that  case.  But,  at  length,  the  rule  was 
exploded  in  the  King's  Bench,  and  such  a  witness  deteiv 
mined  to  be  admissible,  unless  interested  in  the  event  of  the 
suit  on  trial  See  Jordaine  v.  Lashbrooke,  7  Dum.  &  East, 
601. 

As  the  decisions  of  the  highest  court  and  ablest  judges  at 
Westminster  Hall  have  been  thus  directly  contradictory,  and 
as  their  principle  (notwithstanding  the  dieta  of  several  of  the 
judges  in  AUen  v.  Holkins,  1  Day's  Cases  in  Error,  p.  17, 
adopting  the  rule  as  sound  law,  and  the  decision  in  Webb  v. 
Danforth,  p.  301,  denying  its  application  as  to  facts  subsequent 
to  the  execution  of  the  instrument)  has  never  till  now  come 
directly  in  question  before  the  highest  courts  in  this  State,  it 
is  our  duty  to  decide  it  according  to  the  general  rules  aud 
principles  of  law  respecting  admissibility  of  testimony ;  and, 
if  the  grounds  and  reasons  in  Walton  v.  Shelley  are  found  to 
be  fallacious,  we  cannot  consider  the  case  and  its  authority 
conclusive. 

The  first  ground  Lord  Mansfield  takes  is,  that  every  person 
who  signs  an  instrument,  thereby  gives  it  a  credit,  and  can 
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never  be  admitted  to  dispute  its  validity.  Before  we  adopt 
this  principle  of  universal  exclusion  and  estoppel,  we  must 
inquire  what  credit  each  several  party,  by  putting  his  signa- 
ture upon  a  negotiable  instrument,  thereby  gives  to  it,  and 
what  obligation  he  thereby  incurs ;  for  each  signer  stands  on 
a  different  ground. 

The  drawer  of  a  bill  or  [indorser  of  a?]  negotiable  note, 
acknowledges  himself  indebted  to  the  payee  to  the  amount  of 
the  sum  it  contains,  and  engages  to  pay  the  damages,  in  case 
the  bill  shall  be  dishonored,  or  the  note  uncollected,  with- 
out the  fault  of  the  payee,  or  of  those  to  whom  it  may  be 
indorsed. 

The  indorser  of  a  bill  or  note  acknowledges  his  receipt  of  a 
valuable  consideration,  and  contracts  to  pay  the  sum,  in  case 
it  cannot  be  obtained  of  the  drawer. 

The  acceptor  acknowledges  it  to  be  duly  drawn ;  he  is  not 
admitted  to  deny  the  handwriting  of  the  drawer;  and  he 
contracts  to  pay  the  sum  according  to  its  contents  to  the  legal 
holder. 

These  are  the  rules  and  principles  of  common  law  as  adopted 
and  sanctioned  by  the  courts  in  this  State. 

The  indorsee  or  holder  of  a  negotiable  security  has  nothing 
to  do  with  the  transaction  between  the  original  parties.  See 
Jurdaine  v.  Lashbrooke.  Nor  has  the  drawer  or  acceptor  any 
thing  more  to  do  with  the  contracts  between  subsequent 
indorsers  and  indorsees.  Each  party  is  bound  only  so  far  as 
his  own  obligation  extends,  and  cannot  be  precluded  from 
denying  any  fact  not  acknowledged  by  his  signature.  All 
these  contracts  are  separate  and  independent.  No  party  by 
his  signature  warrants  the  validity  of  any  contract  but  his 
own,  or  gives  any  farther  credit  to  the  security,  or  is  inter- 
ested in  the  event  of  any  suit  on  the  several  contracts  of  other 
parties,  whose  names  may  appear  on  the  instrument.  He 
warrants  nothing  farther  with  respect  to  the  validity  of  the 
draft,  he  bangs  out  no  false  colors,  and  is  not  estopped  by  his 
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signature  from  testifying  to  any  facts  respecting  the  instra- 
ment,  or  any  legal  objections  within  his  knowledge. 

The  only  fundamental  principle  of  the  common  law,  appli- 
cable to  the  present  question,  is  this,  that  no  man  can  be  a 
witness  in  his  own  cause ;  and  this  rule  hath  ever  been  con- 
sidered as  applicable  to  every  case  in  which  he  is  a  party,  or 
is  interested,  and  to  no  others.  It  was  formerly  holden  as 
well  in  the  English  courts  as  our  own,  that  an  interest  in  the 
question  was  a  sufficient  ground  for  excluding  a  witness.  It 
is  now  settled  law  in  both,  that  an  interest  in  the  event  of 
the  suit  is  the  only  ground  on  which  he  can  be  rejected  ;  and 
that  a  mere  interest  in  the  question  does  not  affect  his  com- 
petency, but  his  credit  with  the  jury  only.  But  this  distinc- 
tion was  not  fully  settled  at  the  time  the  case  of  Walton  v. 
Shelley  was  tried.  Justice  Buller,  though  he  concurred  in 
the  princple  that  no  man  can  invalidate  his  own  security, 
relied  much  in  his  argument  on  the  fact  that  the  witness  was 
interested  in  the  question,  because  the  question  put  to  him 
was  upon  the  validity  of  the  notes  he  had  indorsed ;  although 
he  clearly  was  not  interested  in  the  event  of  the  suit  on  trial, 
as  it  must  be  uncertain  whether  he  would  ever  be  subjected 
to  a  subsequent  action  on  the  instrument,  was  already  liable 
on  his  signature,  and  could  never  give  the  verdict  in  evidence 
in  his  favor. 

The  maxim  of  the  civil  law,  that  no  man  is  to  be  heard  who 
alleges  his  own  turpitude  or  crime,  was  never  by  any  court  or 
judge,  before  Lord  Mansfield,  applied  to  the  inadmissibility  of 
a  witness,  but  only  to  the  rights  of  the  parties  in  a  suit  or 
action.  No  suitor  can  support  a  claim  in  which  the  ground 
or  consideration  is  an  unlawful  act  of  his  own ;  nor  can  any 
defendant  be  heard  on  a  defence  grounded  on  his  own  unlaw- 
ful act.  But  an  accomplice  in  a  crime,  a  fraud,  or  any  illegal 
transaction,  was  always  an  admissible  witness,  unless  immedi- 
ately interested  in  the  suit.  I  may  further  observe  that  the 
term  ^^  turpitude  "  can  with  no  propriety  be  applied  to  an  act, 
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not  malum  in  se^  but  only  malum  prohibitum^  by  force  of  some 
statute,  making  it  penal  in  some  particular  country  or  juris- 
diction. 

In  Jordaine  v*  Lashbrooke,  Lord  Eenyon  says :  ^^  The  rule 
contended  for  is  this :  Whatever  fraud  may  have  been  com- 

> 

mitted,  if  the  party  to  the  fraud  can  get  on  the  instrument 
the  name  of  the  person  who  may  be  the  only  witness  to  the 
transaction,  he  will  stand  entrenched  within  the  forms  of  law, 
and  impose  sQence  on  that  only  witness,  though  he  be  a  per- 
son of  unimpeachable  character,  and  not  interested  in  the 
cause.*'  This  he  denies  to  be  law.  Grose,  Justice,  says :  *\  Let 
the  plaintiff  in  this  case  resort  to  his  indorser  to  recover  back 
the  consideration  he  gave  for  the  bill.'* 

Indeed,  if  a  man  sell  and  indorse  a  note  executed  by  an 
infant,  or  feme  covert^  and  void  at  common  law,  or  void  by 
statute  as  being  usurious,  unstamped,  or  a  forgery,  I  see  no 
legal  defence  he  can  set  up  against  ah  action  of  assumpsit  by 
the  indorser  for  the  money  paid  on  a  consideration  which  has 
wholly  failed.  For  that  is  not  an  action  on  the  bill  or  note, 
but  rests  entirely  on  the  ground  that  the  note  is  void  in  law. 
If  such  an  action  can  be  supported,  there  is  no  hardship  in 
the  case  of  an  innocent  purchaser ;  he  has  his  remedy.  If  in 
any  case  he  is  deprived  of  every  legkl  remedy,  no  court  can 
have  a  right,  in  compassion  to  the  hardship  of  his  situation, 
to  assist  him  in  evading  the  law  by  excluding  such  witnesses 
or  evidence  as  is  admissible  in  aU  other  cases. 

The  hardship  upon  the  innocent  indorsee,  which  seems  so 
strongly  to  have  influenced  the  mind  of  Lord  Mansfield,  is 
indeed  no  more  than  this ;  by  the  statutes  to  which  he  refers, 
all  bills  or  notes,  where  the  consideration  is  money  lent  on 
usury  or  for  gaming,  are  declared  void  to  all  intents  and  pur- 
poses whatever ;  and,  consequently,  the  indorsee,  whenever 
he  brings  his  suit  on  the  note  or  bill  itself,  against  the  drawer, 
promisor,  or  acceptor,. must  fail  of  a  recovery  in  that  action. 
But  he  is  not  without  remedy ;  for,  if  a  fair  and  bona  fide 
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purchaser  without  noti(^,  he  may  recover  of  the  indorser  on 
his  indorsement.     Bowyer  v.  Bampton,  2  Stra.  1155. 

In  the  case  of  Lowe  and  Others  v.  Waller,  Doug.  786,  in 
which  all  the  former  cases  are  well  considered,  Lord  Mans- 
field himself  says :  '^  It  is  better  that  the  law  should  be  as  it 
is,  with  respect  to  bills  and  notes,  than  other  securities; 
because  they  are  generally  payable  in  a  short  time,  so  that 
the  indorsee  has  an  early  opportunity  of  recurring  to  the  in« 
dorser,  if  he  cannot  recover  on  the  bill."  I  am  therefore  of 
opinion  that  the  witnesses  ofiEered  are  admissible,  notwith- 
standing they  have  put  their  signature  upon  the  bill. 

Swift,  J.,  delivered  a  concuning  opinion. 


Eeenb  t^.  Bbabd. 

(8  C.  B.  K.  s.  872.     Common  Fleas  of  England,  May,  1860.) 

A  duck  on  a  hanker,  payable  to  bearer,  is  a  negotiable  ingtrument,  and  passed 
by  indorsement,  so  as  to  entitle  a  holder  to  sue  the  indorser  thereon,  as  in  the 
case  of  a  bill  of  exchange. 

This  was  an  action  by  the  bearer  against  the  payee  and 
indorser  of  a  check. 

The  declaration  stated  that  one  Thomas  S.  Bodenham,  on 
the  10th  of  March,  1859,  made  his  draft  or  order  in  writing 
for  the  payment  of  money,  commonly  called  a  check  on  a 
banker,  and  directed  the  same  to  certain  persons  trading  as 
bankers  by  the  name  and  style  of  The  Union  Bank  of  Lon- 
don, and  thereby  required  them  to  pay  to  the  defendant  or 
bearer  the  sum  of  <£11,  and  then  delivered  the  said  draft  or 
order  to  the  defendant,  who  then  indorsed  and  delivered  the 
same  to  one  George  Lewis,  who  transferred  and  delivered  the 
same  to  the  plaintiff,  who  then  became  and  was  and  still  is 
the  lawful  bearer  thereof;  and  the  said  draft  or  order  was 
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duly  presented  for  payment,  and  was  dishonored,  of  which 
the  defendant  had  due  notice,  but  did  not  pay  the  same. 

To  this  declaration  the  defendant  demurred,  the  ground  of 
demurrer  being  ^*  that  the  defendant,  by  indorsing  the  check 
to  Lewis,  did  not  render  himself  liable  to  an  action  upon  the 
check  at  the  suit  of  a  third  party  or  bearer  thereof  upon  the 
dishonor  thereof,  and  that  the  declaration  discloses  no  good 
cause  of  action."    Joinder. 

Ghrant^  in  support  of  the  demurrer.  A  banker's  check  is 
a  chose  in  action,  and  not  assignable  at  common  law ;  still  less 
can  it  be  made  the  subject  of  an  action  as  upon  an  implied 
contract,  as  here.  The  only  innovation  upon  this  rule  of  the 
common  law  arose  in  the  case  of  bills  of  exchange,  which 
were  negotiable  by  the  law  of  nations,  which,  like  the  mari- 
time law  and  the  ecclesiastical  law,  has  become  incorporated 
into  the  law  of  England.  The  custom  of  merchants  with 
regard  to  the  negotiability  of  bills  of  exchange  was  long 
applied  exclusively  to  foreign  bills.  To  remedy  that  defect,, 
the  Stat  9  &  10  Wm.  III.  c.  17,  was  passed.  [Bylbs,  J. 
Do  you  say  that  the  neffotiability  of  inland  bills  depends  upon 
that  statute  ?j  It  is  submitted  that  it  does.  [Bylbs,  J. 
That  statute  renders  them  liable  to  be  protested.]  In  BuUer's 
Nisi  Prius,  7th  ed.  272  a,  it  is  said  that  ^*  it  was  doubtful 
whether  inland  bills  of  exchange  were  within  this  custom  of 
merchants ;  butby  ^  &  10  Wm.  III.  c.  17,  and  8  &  4  Anne,  c.  9, 
they  are  put  upon  the  same  footing  with  foreign  bills."  And 
see  Tassell  v.  Lewis,  1  Lord  Raym.  748,  and  per  Treby,  C.  J., 
in  Bromwich  i;.  Lloyd,  2  Lutw.  1585,  and  Grant  t;.  Vaughan, 
8  Burr.  1516.  There  are,  however,  broad  and  marked  dis- 
tinctions between  a  bill  of  exchange  and  a  check.  These  are 
very  clearly  pointed  out  in  a  very  elaborate  and  learned  judg- 
ment delivered  by  Parke,  B.,  in  a  case  of  Ramchum  MuUick, 
app.,  Luchmeechund  Radakissen,  resp.,  9  Moore's  P.  C.  48, 
69.  *^  The  authority,"  he  says,  *^  on  which  reliance  is  placed 
on  the  part  of  the  appellant  in  support  of  the  doctrine  con- 
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tended  for  is  that  of  Robinson  v.  Hawksford,  9  Q.  B.  52, 
which  is  the  case  of  a  check  presented  some  days  after  it  was 
drawn  to  the  banker,  and  not  paid,  in  consequence  of  the 
countermand  of  the  drawer ;  and  the  court  held  that,  if  the 
drawee  continued  solvent,  and  no  damage  had  arisen  from 
delay  of  presentment,  the  drawer  continued  liable.  If  this 
had  been  a  decision  on  a  regular  bill  of  exchange,  payable  on 
or  after  sight,  it  would  have  been  a  strong  authority  for  the 
plaintiff  in  error.  It  is  not,  however,  the  case  of  a  bill  of 
exchange,  but  of  a  banker*s  check,  which  is  a  peculiar  sort  of 
instrument,  in  many  respects  resembling  a  biU  of  exchange, 
but  in  some  entirely  different.  A  check  does  not  require 
acceptance ;  in  the  ordinary  course,  it  is  never  accepted ;  it 
is  not  intended  for  circulation  ;  it  is  given  for  immediate  pay- 
ment ;  it  is  not  entitled  to  days  of  grace ;  and  though  it  is, 
strictly  speaking,  an  order  upon  a  debtor  by  a  creditor  to  pay 
to  a  third  person  the  whole  or  part  of  a  debt,  yet,  in  the  ordi- 
nary understanding  of  persons,  it  is  not  so  considered.  It  is 
more  like  an  appropriation  of  what  is  treated  as  ready  money 
in  the  hands  of  the  banker ;  and,  in  giving  the  order  to  ap- 
propriate to  a  creditor,  the  person  giving  the  check  must  be 
considered  as  the  person  primarily  liable  to  pay,  who  orders 
his  debt  to  be  paid  at  a  particular  place,  and  as  being  much 
in  the  same  position  as  the  maker  of  a  promissory  note,  or  the 
acceptor  of  a  bill  of  exchange,  payable  at  a  particular  place 
and  not  elsewhere,  who  has  no  right  to  insist  on  immediate 
presentment  at  that  place.  There  is  a  very  good  note  on  this 
subject  in  the  case  of  Serle  v.  Norton,  2  M.  &  Rob.  404,  as  to 
the  difference  between  checks  and  bills  of  exchange.  We  do 
not  think  that  the  case  of  a  check  is  similar  to  that  of  regular 
bills  of  exchange,  inland  or  foreign,  drawn  payable  at  or  after 
date."  There  is  this  further  difference  between  a  bill  of 
exchange  and  a  check,  that,  as  between  the  drawer  and  the 
holder  of  the  latter,  the  drawer  is  not  discharged  by  any  delay 
in  its  presentment  short  of  six  years,  unless  some  loss  or  injury 
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is  occasioDied  to  him  by  such  delay.  Robinson  v,  Hawksford, 
9  Q.  B.  52 ;  Laws  v.  Rand,  8  C.  B.  n.  s.  442.  [Eble,  C.  J.  The 
acceptor  of  a  bill  is  always  liable  to  the  end  of  the  six  years.] 
No  doubt.  So  there  is  a  difference  in  the  case  of  a  lost  bill 
or  note  and  a  lost  check.  Walmsley  v.  Child,  1  Yes.  Sen.  841. 
Then  tliis  is  not  like  the  case  of  a  bill  of  exchange  accepted, 
payable  at  a  banker's.  There  the  banker  pays  as  agent  of  the 
acceptor ;  in  the  case  of  a  check,  he  pays  as  debtor.  The 
acceptor  of  a  bill  stands  in  a  very  different  position  from 
the  drawee  of  a  check.  In  the  case  of  a  bill,  time  given  to 
the  acceptor  discharges  all  the  other  parties,  whether  they  be 
prejudiced  by  the  delay  or  not.  In  the  case  of  a  check,  how- 
eyer,  delay  in  presentment,  which  is  a  giving  of  time  to  the 
banker,  does  not  discharge  the  drawer.  In  Bishop  v.  Young, 
2  Bos.  &  P.  78, 83,  Lord  Eldon,  C.  J.,  says :  "  Looking  at  the 
effect  of  a  bill  of  exchange,  it  seems  very  reasonable  to  hold 
that,  although  the  acceptor  be  primarily  liable,  yet  that  he  is 
not  liable  for  hii^  own  debt,  but  for  that  of  another.  The 
drawer  owes  the  debt ;  and,  if  the  drawee  refuse  to  accept, 
an  action  may  be  immediately  brought  against  the  drawer. 
If  the  drawee  does  accept,  the  transaction  amounts  to  no 
more  than  an  undertaking  on  his  part  to  pay  the  debt  of 
the  drawer,  and  on  the  part  of  the  holder  to  resort  to  the 
acceptor,  to  be  paid  out  of  the  effects  of  the  drawer  in  his 
hands  before  he  resorts  to  the  drawer  himself."  But,  in 
the  case  of  a  check,  the  drawer  is  the  party  primarily  lia- 
ble, and  not  the  banker  on  whom  it  is  drawn,  who  pays 
his  own  debt  only  when  he  honors  the  check.  There  is 
also  a  difference  between  an  overdue  bill  and  a  stale  check. 
In  Rothschild  v.  Corney,  9  C.  B.  888,  the  plaintiff  was,  by 
means  of  a  fraud,  induced  to  pay  away  two  checks  on  his 
banker,  amounting  to  j£  1,830.  Six  days  after  the  date  of  the 
checks,  the  defendants,  acting  bona  fide^  gave  cash  for  them 
to  a  third  person  (who  had  not  given  value  for  them),  pre- 
sented the  checks,  and  obtained  payment.    In  an  action  by 
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the  plaintiff  to  recover  back  this  money,  it  was  held  that  the 
cheeks  could  not  be  treated  as  bills  overdue^  and  therefore  taken 
by  the  defendants  at  their  peril,  but  that  the  real  question  in 
the  cause  was,  whether  they  had  acted  bona  fide  smd  with  due 
caution.  Littledale,  J.,  sajrs :  *^  It  has  been  urged  as  matter 
of  law  that  a  party  taking  a  check  overdue  has  it  with  the 
same  title,  and  no  other,  as  the  person  from  whom  he  receives 
it.  But,  although  the  rule  of  law  certainly  is  so  with  respect 
to  bills  of  exchange  and  promissory  notes,  I  think  it  cannot 
be  applied  to  checks."  A  check  payable  to  bearer  cannot  be 
indorsed.  Per  Lord  Mansfield,  in  Grant  v.  yaughan,  3  Burr. 
1524,  and  per  Yates,  J.,  1529.  [Bylbs,  J.  A  bill  once  in- 
dorsed in  blank  is  payable  to  the  bearer];  and  yet  there  is  no 
absurdity  or  inconsistency  in  its  having  subsequent  indorse- 
ments.] Properly  no  bill  can  be  indorsed  which  is  not  in  the 
body  of  it  made  payable  to  order.  A  promissory  note,  pay- 
able on  demand,  the  most  resembles  a  check ;  but  even  be- 
tween these  there  are  some  points  of  difference.  ''  If,"  says 
Parke,  B.,  in  Brooks  v.  Mitchell,  9  M.  &  W.  18,  "  a  promis- 
sory note,  payable  on  demand,  is,  after  a  certain  time,  to  be 
treated  as  overdue,  although  payment  has  not  been  demanded, 
it  is  no  longer  a  negotiable  instrument.  B  ut  a  promissory  note, 
payable  on  demand,  is  intended  to  be  a  continuing  security. 
It  is  quite  unlike  the  case  of  a  check,  which  is  intended  to  be 
presented  speedily."  In  Gibson  v.  Minet,  1  H.  Black.  621, 
Heath,  J.,  says :  ^^  A  bill  payable  to  bearer  is  more  compre- 
hensive than  a  bill  payable  to  order,  inasmuch  as  it  comprises 
all  the  special  appointees  to  whom  a  bill  of  the  latter  sort  may 
be  directed.  It  was,  however,  decided,  in  the  case  of  Hodges 
V.  Steward,  1  Salk.  125,  at  a  time  when  a  bill  payable  to 
bearer  was  not  deemed  to  be  within  the  custom  of  merchants, 
that  a  bill,  payable  to  a  certain  person  or  bearer,  could  not, 
by  an  indorsement  of  the  first  payee,  be  converted  into  a  bill 
payable  to  order,  so  as  to  charge  the  drawer.  The  obvious 
reason  is,  that  it  was  the  intention  of  the  drawer  to  frame  a 
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bill  payable  to  bearer,  and  he  could  not  be  charged  beyond 
bis  original  undertaking."  [Byles,  J.  Grant  v.  Vaughan, 
8  Burr.  1516,  and  Miller  v.  Race,  1  Burr.  452,  overthrew  all 
that.]  In  Dixon  v.  Bovill,  8  Macqueen's  House  of  Lords 
Cases,  1,  the  question  was  whether  a  note  in  the  following  form 
was  a  negotiable  instrument,  ^^I  will  deliver  1,000  tons  of 
iron,  when  required  after  18th  of  September  next,  to  the  party 
lodging  this  document  with  me ; "  and  Lord  Cranworth,  in 
giving  judgment,  says :  *'  The  effect  of  such  a  document,  if 
valid,  is  to  give  a  floating  right  of  action  to  any  person  who 
may  become  possessed  of  it.  Now,  I  am  prepared  to  say  that 
this  cannot  be  tolerated  by  the  law  either  of  Scotland  or  of 
England.  The  only  cases  in  which  sucH  an  action  can  be  sus- 
tained are  those  on  bills  of  exchange  and  promissory  notes,  de- 
pending on  the  law  merchant  in  the  case  of  bills  of  exchange, 
and  on  the  Stat.  12  Geo.  III.  c.  72,  §  86,  in  the  case  of  promis- 
sory notes.  .  •  .  Bills  of  exchange  have  been  made  an  excep- 
tion for  the  convenience  of  trade  ;  btU  it  is  an  exception  not  to 
be  extended.  The  drawer  of  a  bill  gives  to  the  indorsee  a 
better  title  than  his  own,  and  this  leads  or  may  lead  to  many 
ill  consequences ;  but  mercantile  convenience  has  sanctioned 
it.  No  such  necessity,  however,  exists  in  the  case  of  other 
contracts,  and  there  is  no  authority  to  warrant  it.*'  [Eble, 
C.  J.  Iron  warrants  are  a  very  long  way  from  the  matter  in 
hand.  Btles,  J.  They  are  not  drafts  or  orders  for  the  pay- 
ment of  money.  Eble,  C.  J.  The  simple  question  here  is, 
whether  a  check  does  not  fall  within  the  class  of  bills  of 
exchange.]  Dixon  v.  Bovill  was  cited  merely  for  the  princi- 
ples which  Lord  Cranworth  says  govern  the  form  of  bills  of 
exchange.  To  make  a  negotiable  instrument,  there  must  be  a 
drawer  and  a  drawee.  [Eble,  C.  J.  Is  not  the  banker  in  the 
nature  of  a  drawee  ?  The  moment  you  can  predicate  of  an 
instrument  that  it  is  negotiable,  has  not  the  transferee  a  title 
which  will  enable  him  to  sue  upon  ?]     In  Gorgier  v.  Mieville, 

8  fi.  A  C.  46, 4  D.  &  R.  641,  where  a  foreign  prince  gave  bonds, 
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whereby  be  declared  bimself  and  his  successors  bound  to 
every  person  who  should  for  the  time  being  be  the  holders  of 
the  bonds,  for  the  payment  of  the  principal  and  interest  in  a 
certain  manner,  it  was  held  that  the  property  in  those  instru- 
ments passed  by  delivery,  as  the  property  in  bank-notes, 
exchequer  bills,  or  bills  of  exchange,  payable  to  bearer ;  wd 
that,  consequently,  an  agent  in  whose  hands  such  a  bond  was 
placed,  for  a  special  purpose,  might  confer  a  good  title  by 
pledging  it  to  a  person  who  did  not  know  that  the  party 
pledging  was  not  the  real  owner.  [Ebating,  J.  In  Smith's 
Mercantile  Law,  6th  ed.  p.  206,  a  check  is  defined  to  be  ^^  a 
bill  of  exchange  addressed  to  a  banker,  and  payable  to  a  cer- 
tain person  or  bearer  or  order."]  There  is,  however,  no 
authority  cited  for  that  passage.  In  Lewin  t;.  Edwards,  9  M. 
&  W.  720, 1  Dowl.  N.  s.  639,  where  it  was  held  that,  where 
the  drawer  of  a  bill  indorses  it  in  blank,  and  delivers  it  to  A., 
who  passes  it  without  a  fresh  indorsement  to  B.,  B.  cannot 
maintain  an  action  of  debt  on  it  against  the  drawer,  Parke,  B., 
says:  ^^  Unless  the  holder  of  a  banker's  check  can  sue  the 
maker  of  it  in  debt,  the  present  plaintiff  cannot  recover ;  but 
for  that  there  is  no  authority."  [Bylbs,  J.  That  turned 
upon  the  form  of  the  action.]  In  Moore  v.  Bartrup,  2  D. 
&  R.  25,  28,  the  court  say :  "  By  the  general  rule  of  law,  a 
banker's  check  is  not  money ;  it  is  a  mere  chose  in  action, 
not  assignable,  and  not  recoverable  by  action."  [Keatikg,  J. 
That  passage  is  not  to  be  found  in  the  report  of  that  case, 
in  1  B.  &  C.  5.]  Mills  v.  Oddy,  3  Dowl.  P.  C.  722,  was  also 
referred  to,  and  elicited  from  Erie,  C.  J.,  a  remark  that  there 
the  action  was  between  the  immediate  parties,  which  g^ve 
rise  to  the  relation  of  universal  application  to  all  negotiable 
instruments. 

(7.  Denman^  contra^  was  not  called  upon.  He,  however, 
referred  to  Story  on  Promissory  Notes,  §§  487,  488,  489,  492, 
497,  and  498.  '  Cur.  adv.  vtUt. 
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Eblb,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  judgment  on  this  demurrer.  The  action  is  brought  by  the 
holder  or  bearer  of  a  check  against  the  payee  and  indorser. 
The  declaration  states  that  one  Bodenham,  on  a  certain  day, 
made  a  draft  or  order  in  writing  for  the  payment  of  money, 
commonly  called  a  check  on  a  banker,  and  directed  the  same 
to  certain  persons  tmding  as  bankers,  and  thereby  required 
them  to  pay  to  the  defendants  or  bearer  the  sum  of  j£ll,  and 
then  deliver  the  said  draft  or  order  to  the  defendant,  who 
then  indorsed  and  delivered  the  same  to  one  Lewis,  who 
transferred  and  delivered  the  same  to  the  plaintiff,  who  then 
became  and  was  and  still  is  the  lawful  bearer  thereof.  It 
then  goes  on  to  allege  that  the  said  draft  or  order  was  duly 
presented  for  payment,  and  was  dishonored.  The  point  ui*ged 
by  Mr.  Grant,  on  the  argument  of  the  demurrer,  was  that  a 
check  is  not  to  be  classed  with  bills  of  exchange,  so  far  as  to 
be  capable  of  creating  a  liability  in  an  indorser  to  the  person 
who  may  be  the  holder  or  bearer  of  the  instrument.  I  think 
he  has  failed  to  establish  that  proposition.  A  check  is  strongly 
analogous  to  a  biU  of  exchange  in  many  respects.  It  is  drawn 
upon  a  banker ;  and,  though  in  practice  the  banker  does  not 
€U!eept  the  draft,  he  mighty  for  aught  I  know,  do  so.  A  check 
has  also  some  of  the  incidents  of  a  bill  of  exchange,  if  not  all, 
as  in  respect  of  its  paying  by  delivery,  and  also  in  respect  of 
a  bona  fide  holder  taking  it  for  value,  having  a  better  title 
than  the  person  from  whom  he  received  it.  Having  these 
incidents  of  a  bill  of  exchange,  has  it  the  further  incident  of 
being  capable  of  passing  by  indorsement?  that  is,  where  the 
indorsement  is  made,  not  by  merely  placing  the  name  of  the 
party  on  the  back  of \  the  instrument,  but  doing  so  with 
the  intention  of  passing  the  title  to  it,  and  of  incurring  all  the 
usual  liabilities  of  an  indorser  of  a  negotiable  instrument? 
It  is  admitted  here  that  the  defendant's  name  was  placed  upon 
the  check  animo  indorsandi  ;  and  therefore  our  judgment  for 
the  plaintiff  is  in  accordance  with  the  real  intention  of  the 
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parties.  The  indorser  intended  to  give  to  the  indorsee  the 
security  of  his  name  and  liability  on  the  instrument.  I  also 
think  our  decision  is  in  accordance  with  the  law,  when  we 
hold  that  a  check  is  a  negotiable  instrument,  and  capable  of 
indorsement. 

Btles,  J.  I  am  of  the  same  opinion.  I  conceive  that  a 
check  is  in  the  nature  of  an  inland  bill  of  exchange,  payable 
to  the  bearer  on  demand.  It  has  nearly  all  the  incidents  of 
an  ordinary  bill  of  exchange.  In  one  thing  it  differs  from  a 
bill  of  exchange.  It  is  an  appropriation  of  so  much  money 
of  the  drawer's,  in  the  hands  of  the  banker  upon  whom  it  is 
drawn,  for  the  purpose  of  discharging  a  debt  or  liability  of 
the  drawer  to  a  third  person ;  whereas,  it  is  not  necessary 
that  there  should  be  money  of  the  drawer's  in  the  hands  of 
the  drawee  of  a  bill  of  exchange.  There  is  another  differ- 
ence between  the  two  instruments.  In  the  case  of  a  bill  of 
exchange,  the  drawer  is  discharged  by  default  of  a  due  pre- 
sentment to  the  acceptor ;  but,  in  the  case  of  a  check,  the 
drawer  is  not  dischai^ed  by  a  delay  in  the  presentment,  unless 
it  be  shown  that  he  has  been  prejudiced  thereby,  for  instance, 
by  the  failure  of  the  banker  on  whom  it  is  drawn.  In  all 
other  respects,  a  check  is  precisely  like  an  inland  bill  of 
exchange.  Mr.  Grant  is  in  error  when  he  supposes  that  the 
negotiability  of  inland  bills  of  exchange  rested  entirely  on 
the  Stat.  9  &  10  Wm.  III.  c.  17.  It  reposes  on  the  law  merchant, 
as  it  had  been  understood  and  applied  for  at  least  a  hundred 
years  before  the  passing  of  that  statute.  Bills  of  exchange, 
indorsed  in  blank,  and  promissory  notes,  payable  to  bearer, 
were  well-known  instruments.  So,  the  bonds  and  notes  of 
foreign  states  and  princes  are  all  treated  in  this  country  as 
negotiable  instruments,  and  are  available  in  the  hands  of  per- 
sons taking  them  for  value.  That  being  so,  it  seems  to  me  to 
be  clear  that  a  check  falls  within  the  class  of  ordinary  bills  of 
exchange ;  and,  if  so,  why  may  it  not  be  indorsed  so  as  to 
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impose  upon  the  indorser  the  ordinary  liabilities  which  flow 
from  the  indorsement  of  a  negotiable  instrument?    No  in- 
conyenience  can  result  from  our  holding  this ;  for,  it  was  dis- 
tinctly decided  in  Wayman  v.  Bend,  1  Camp.  175,  that,  in  an 
action  against  the  maker  of  a  promissory  note,  payable  to 
A.  B.  or  bearer^  if  the  declaration  states  that  A.  B.  indorsed 
the  note  to  the  plaintiff,  the  indorsement  —  that  is,  an  indorse- 
ment animo  indarsandi — must  be  proved.    So,  in  Story  on 
Promissory  Notes,  §  182,  it  is  said  that ''  although  a  note  pay- 
able to  bearer  is  transferrible  by  mere  delivery,  it  may  also  be 
transferred  by  indorsement  of  the  payee,  or  of  any  other  sub- 
sequent holder.    In  such  a  case,  the  indorser  incurs  the  same 
liabilities  and  obligations  as  the  indorser  of  a  negotiable  note 
payable  to  order,  from  many  of  which,  in  the  case  of  a  mere 
transfer  by  delivery,  he  is  exempt."    It  is  true  that  a  man's 
name  may,  and  very  often  is,  written  on  the  back  of  a  check 
or  bill,  without  any  idea  of  rendering  himself  liable  as  an 
indorser.     Indeed,  one  of  the  best  receipts  is  the  placing  on 
the  back  of  tlie  instrument  the  name  of  the  person  who  has 
received  payment  of  it.    Such  an  entry  of  the  name  on  the 
instrument  is  not  an  indorsement.     So,  a  man  frequently  puts 
his  name  on  the  back  of  a  bank-note.    In  all  these  cases,  the 
act  of  writing  may  or  may  not  be  an  indorsement,  according 
to  circumstances.     All  that  we  mean  to  decide  on  the  present 
occasion  is,  that,  where  iat  man  indorses  an  instrument  of  this 
sort,  animo  indorsandij  and  delivers  it  so  indorsed  to  a  third 
person,  he  renders  himself  liable  to  be  sued  upon  the  instru- 
ment as  indorsee  by  any  subsequent  holder.     I  entertain  no 
doubt  whatever  upon  the  subject;  and  I  do  not  think  any 
mischief  or  inconvenience  can  result  from  our  so  deciding.     I 
may  add  that  I  do  no  injustice  to  the  able  argument  of  Mr. 
Grant,  when  I  observe  that  it  would  have  been  deserving  of 
more  attention  if  it  had  been  addressed  to  the  court  a  hundred 
years  ago. 
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Keating,  J.  I  also  am  of  opinion,  upon  all  the  authori- 
ties, that  a  check  is  an  instrument  which  is-  capable  of  being 
indorsed,  and  that  the  payee,  if  he  indorses  it  with  intent  to 
make  himself  liable  as  an  indorser,  as  is  alleged  in  this  decla- 
ration, is  chargeable  as  such  at  the  suit  of  any  subsequent 

bona  fide  holder.  Judgment  far  the  plaintiff. 

§  1.  Effect  of  Indortement —  Indorse-    only  the  indonement  of  the  payee,  but 

ment  is  a  warranty  that  the  signatures  also  all  other  indorsements.    This  will 

are  genuine  and  (with  an  exception  to  be  true  if  the  plaintiff  has  put  himself 

be  hereafter  noticed)  made  by  parties  to  the  unnecessary  trouble  of  setting 

haying   authority  to   pass   the   title,  out  his  title  specially  through  each  of 

State  Bank  v.  Fearing,  ante,  p.  141-;  the  indorsements  which  appear  upon 

Condon  v,  Pearce,  48  Md.  83;  Erwin  the  paper.    But,  even  if  he  has  not 

t;.  Downs,  16  N.  Y.  676 ;  TumbuU  v.  done  this,  it  is  always  proper  for  the 

Bowyer,  40  N.  Y.  466 ;    Remsen   v,  defendant  maker  or  acceptor  to  allege 

Qrayes,  41  N.  Y.  471;  Smith  v.  Mar-  the  forgery  of   any  of   the  indorse- 

sack,   6   C.   B.   486;    Braithwaite   v.  ments;  and  this  unless  disproved  by 

Gardiner,  8  Q.  B.  478 ;  Hallifax  v.  Lyle,  the  plaintiff,  when  the  plea  is  support- 

8  Ex.  446.  ed  by  eridence,  will  be  fatal  to  the  ac- 

This  rule  is  the  resvlt  of  the  principle  tion.  The  reason  is  that  the  real 
(to  be  considered  in  another  note)  that  precedent  holder  has  never  given  any 
the  effect  of  the  indorser's  engagement  order  to  the  maker  or  acceptor  to  pay 
is,  that  if  prior  parties  do  not  pay  ac-  the  money  to  the  plaintiff,  or  to  any 
cording  to  the  tenor  of  the  instrument,  one  else.  The  title  is  still  in  him,  and 
upon  due  demand  and  legal  notice  of  dis-  not  in  the  plaintiff.  It  is,  indeed,  held 
honor,  he  will  do  so.  It  follows,  then,  necessary  in  Maryland  for  the  plain- 
that,  in  an  action  against  an  indorser,  tiff  to  prove  all  the  indorsements  not 
the  holder  is  under  no  obligation  to  stricken  out  at  the  time  of  the  trial, 
prove  the  signature  of  any  prior  party,  though  tliey  were  not  mentioned  in  the 
State  Bank  v.  Fearing,  eupra.  The  declaration.  Woodruff  v,  Munroe,  88 
case  is  of  course  entirely  different  when  Md.  146. 

the  action  is  brought  against  the  ao-  The  rule  under  consideration  ap- 

ceptor  of  a  bill  or  the  maker  of  a  note,  plies,    therefore,  only   to   an   action 

They  respectively  promise  to  pay  to  against  the  indorser.    But,  as  against 

the  payee  or  to  his  order,  unless  the  an  indorser,  the  rule  as  to  the  warranty 

paper  is  payable  to  bearer;  and,  until  of  genuineness  includes  not  only  all 

he  has  made  such  order  by  his  indorse-  the  prior  signatures,  but  also  the  genu- 

ment,  the  plaintiff  can  establish  no  ineness  of  the  paper  (bill,  note,  or 

title  against  the  defendant.    To  prove  check),  as  it  stood  when  indorsed  by 

such  title,  the  holder  must  prove  the  the  defendant.    This  follows  also  from 

genuineness  of  the  payee's  signature,  the  familiar  principle  that  the  indors- 

Ib.,  Shaw,  C.  J.  ing  of  a  note,  bill,  or  check,  is  equiva- 

In  an  action  against  the  maker  or  lent  Itself  (in  its  general  features)  to 
acceptor,  it  may  also  become  necessary  the  drawing  of  a  bill ;  since  in  legal  in- 
fer the  plaintiff  indorsee  to  prove,  not  tendment  the  act  is  an  order  upon  the 
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maker,  aocepUnr,  or  drawee  to  pay  the  would  wairant  the  gennuieneM  of  the 

amoanC^  as  it  then  stands,  to  the  new  instmment? 

holder.  It  may  also  be  obserred  in  this  con- 
But,  though  the  general  rule  is  that  nection,  for  conyenienoe,  that  the  mak- 
an  indorsement  amounts  to  a  contract  ing  of  a  noto,  and  the  drawing  or 
that  the  instrument  itself  and  the  sig-  accepting  of  a  bill  or  check,  is  a  waiv 
natures  already  upon  it  are  genuine,  rantyofthe  present  capacity  of  the  ;>ayie« 
the  rule  applies  in  &vor  of  the  innocent  to  indorse  the  paper.  Drayton  t;.  Dale, 
only.  No  such  engagement  arises  in  2  Bam.  6  C.  208 ;  Smith  v,  Marsack, 
&vor  of  a  holder  who  has  procured  an  6  C.  B.  486 ;  Pitt  v,  Chappelow,  8 
indorsement  upon  a  forged  note  or  bill  Mees.  &  W.  616 ;  Braithwaite  v,  Gardi- 
with  knowledge  of  the  forgery,  and  ner,  8  Q.  B.  478 ;  Hallifkz  r.  Lyle,  8  Ex. 
upon  a  representation  to  the  indorser  446;  Nightingale  v.  Withington,  16 
that  it  was  genmne.  Turner  p.  Keller,  Mass.  272;  Burrill  r.  Smith,  7  Pick. 
66  N.  Y.  66.  291 ;  Hardy  o.  Waters,  88  Maine,  460 ; 

It  follows  also  from  what  has  been  Burke  v.  Allen,  29  N.  H.  106. 

said  of  the  nature  of  an  indorsement  But  this  warranty   is   affirmatiye 

that  the  act  amounts  to  a  warranty,  not  only,  not  prospectiye  and  promissory. 

only  of  the  genuineMss  of  the  paper,  but  Hence,  should  the  payee  be  or  become 

also  of  the  capacity  of  all  the  prior  par-  incompetent,  at  the  time  of  Ills  indorse- 

ties  to  make  the  contract  entered  into  by  ment,  supposing  the  act  not  to  be  sub- 

them.     Prescott  Bank  v.  Carerly,  7  stantially  contemporaneous  with   the 

Gray,  217.    And  it  is  held  that  this  is  execution  of  the  paper  or  the  signature 

true,  though  the  plaintiff  knew,  when  he  of    the    acceptor,  the  maker  or   ac- 

took  the  paper,  of  the  incompetency  of  ceptor  would  be  permitted  to  set  up  the 

the  particular  party.    Erwin  v.  Down,  fact  in  bar  of  the  indorsee's  right  of 

15  N.  T.  676.    In  this  case,  the  plaintiff  action,  as  in  the  case  of  the  insanity 

had  sued  an  indorser  of  a  note  executed  of  the  payee  at  the  time  of  his  indorse* 

by  two  married  women,  of  which  fact  ment.    Peaslee  v.  Bobbins,  3  Met.  164 ; 

he  was  aware  when  he  took  the  paper ;  Burke  v.  Allen,  29  N.  H.  106 ;  Han- 

bot  it  was  held    that  the  defendant  nahs  v,  Sheldon,  20  Mich.  278.     See 

could  not  set  up  the  incompetency  of  Smith  v.  Marsack,  6  C.  B.  486. 

the  makers.    Tins,  it  should  be  no-  And  it  is  held  that  evidence  of  the 

ticed,  i^roceeds  upon  grounds  of  war-  insanity  of  the  payee  of  a  note  at  the 

ranty,  and  not  strictly  of  equitable  time  the  note  was  executed  is  admissi- 

eatoppeL  ble,  as  tending  to  establish  his  insanity 

So,  indorsement  made  in  the  name  when  he  indorsed  the  note ;  the  insani- 

of  a  firm  precludes  the  indorser  from  ty  being  presumed  to  continue,  in  the 

denying  the   existence  of   the   firm,  absence  of  any  evidence  to  the  con- 

Hubbard  v,  Matthews,  64  N.  Y.  48 ;  trary .    Peaslee  v.  Bobbins,  supra, 

Dairymple  v.  Hillenbrand,  62  N.  Y.  6.  The  warranty  of  capacity  in  the  case 

This  is  probably  on  grounds  of  estop*  of  a  note  extends  only  to  the  indorse- 

pel.  ment  of  the  payee ;  but  the  acceptance 

In  like  manner  the --guarantor  of  of  a  bill  is  a  warranty  of  the  present 

paper  is  considered  to  warrant,  or  at  capacity  of  the  drawer  to  draw  the  bill, 

Icaat  to  admit,  the  competency  of  the  as  well  as  of  the  payee  to  indorse  it 

parties  whose  names  are  then  upon  Smith  v,  Marsack,  6  C.  B.  486. 

the  paper.    Remsen  v.  Graves,  41  N.  Y.  It  may  be  added  that  the  certiflca- 

47L    Baft  quan  whether  the  guaranty  tion  of  a  check  as  "  good  "  is  probably 
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equivalent,  as  to  the  matter  under  cx>n-  But  Baxter  p.  Daren  hae  recently  been 

■ideration,  to  the  acceptance  of  a  bill,  doubted  by  the  Bame  oourt.   Huasej  v. 

The  warranty  of  genuineneu  implied  Sibley»  66  Maine,  192, 196. 

as  to  the  drawer's  signature  by  accept-  On   the   other   hand,   it    is   eren 

anoe  will  be  considered  in  another  note,  thought  in  New  Yor^  that  a  general 

The  reader  is  also  referred  to  chapter  refusal  to  guaranty  does  not  exclude 

16  of  Bigelow,  Estoppel,  p.  891,  2d  ed.  the  idea  of  a  warranty  of  genuineness ; 

§  2.  TroMfer  hy  Delivery.  —  Accord-  since  that  would  more  naturally  apply 

ing  to  the  doctrine  which  has  more  to  the  responsibility  of  the  maker  or 

generally  obtained,  the  transfer  of  a  acceptor.    Bell  v.  Dagg,  60  N.  T.  628. 

negotiable  note,  bill,  or  check  by  de-  §  8.  Parel  Evidence.  —  The  rule  in 

livery  merely,  without  indorsement  on  effect  laid  down  in  the  principal  case, 

the  part  of  the  transferrer,  is  attended  Bigelow  v.  Colton,  that  the  result  of  an 

by  the  same  consequences  in  one  re-  indorsement  before   delivery  of  the 

spect   as    follow   indorsement.      The  paper  as  a  binding  contract  for  value 

transferrer  is  viewed  as  a  vendor,  war-  to  the  payee  is  to  raise  the  technical 

ranting  his  title  to  the  instrument,  and  obligation  of  indorsement,  and  that  evi- 

also  warranting  its  genuineness  as  it  dence  is  not  admissible  to  change  its 

then  stood.    Gumey  v.  Womersley,  4  terms  as  such,  has  been  followed  in 

£1.  &B.  188;  Cabot  Bank  V.  Morton, 4  Lake  v.  Stetson,  18  Gray,  810,  note; 

Gray,  166 ;  Merriam  r.  Wolcott,  8  Al-  Ckipp  v.  Rice,  18  Gray,  403 ;  Stimson  «. 

len,  268;  Allen  v.  Clark,  49  Vt.  890;  Silloway,  18  Gray,  406,  note;  Powers 

Bell  V.  Dagg,  60  N.  Y.  628 ;  Bsnkhead  v.  Easton,  18  Gray,  406.    See  Prescott 

V,  Owen,  60  Ala.  467 ;  Bell  v.  Cafferty,  Bank  o.  Caverly,  7  Gray,  217,  case  of 

21  Ind.  411 ;  Thompson  v.  McCuUough,  a  bill. 

81  Mo.  224.    See  also  Lentilhon  i;.  Vor-  This  rule  does  not  conflict  with  the 

merck.  Hill  &  D.  443.  rule  adiiered  to  by  the  same  court,  that 

In  Maine  and  in  Maryland  this  doc-  indorsement  for  the  payee  by  a  stran- 

trine  is  not  f  ally  accepted.    A  distinc-  ger,  if  made  at  the  time  of  the  execution 

tion  is  made  by  the  courts  of  those  of  tlie  note  as  a  binding  contract  with 

States  between  the  case  of  commercial  the  payee,  makes  the  party  a  joint 

paper  sold  for  cash  or  for  other  proper-  promisor  with  the  maker,  ante,  p.  44 ; 

ty,  and  paper  given  in  payment  of  a  Allen  t;.  Brown,  124  Mass.  77,  holding 

debt,  or  as  a  security  for  property  pur-  that  evidence  is.  not  admissible  to  show 

chased,  or  by  way  of   discount   for  that  the  party  in  such  a  case  intended 

money  loaned.    In  the  former  case,  it  to  assume  the  position  of  an  indorser. 

is  considered  that  (as  in  ordinary  cases  Way  v.  Butterworth,  108  Mass.  609 ; 

of  sales  of  goods)  the  rule  of  caveat  Brown  v.  Butler,  99  Mass.  179;  Union 

emptor,  applies,  in  the  absence  of  fraud  Bank  v.  Willis,  ante,  p.  24.   See,  further, 
in  the  transferrer,  and  that  the  pur- '.  Gilson  v.  Stevens  Machine  Co.,  124 

chaser  accordingly  takes  the  paper  at  Mass.  646. 

his  own  risk  of  genuineness,  though  not  The  doctrine  of  Bigelow  '  v.  Colton 

of  the  vendor^s  title ;  but  in  the  other  and  the  like  cases,  tapra,  applies  to 

cases  the  transferrer  warrants  the  genu-  situations  in  which  the  parties,  includ- 

ineness  of  the  paper  as  well  as  his  title,  ing  the  payee,  all  indorse  in  subetan- 

Baxier  t;.  Duren,  29  Maine,  434 ;  Fish-  tially    one    transaction,    and   not   to 

er  V.  Rieman,  12  Md.  497  (reversing  situations  in  which  an  (anomalous)  in- 

Rieman  v.  Fisher,  4  Am.  L.  Reg.  488) ;  dorsement  has  been  made  when  the 

Buddecke  v.  Alexander,  20  La.  An.  668.  note  was  executed,  to  constitute  a  con- 
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tTACi  with  the  pajee.     The  indorse-  the  acoommodatioii  indoraera  inter  se  it 

ment  in  sach  cases  as  Bigelow  v.  Col-  a  prima  facie  rale  onlj :  it  applies  only 

ton  may  he  for  the  benefit  of  the  payee  in  the  absence  of  agreement  between 

(see  Qapp  o.  Rice,  supra) ;  bat  when  those   parties.      The   parties    cannot 

it  is  only  to  enable  him  at  once  to  e^en  claim  contribution  of  each  other 

raise  money,  with  his  own  indorsement  when  the  loss  falls  solely  upon  one  of 

appended  also,  and  not  to  render  the  them,  except  upon  proof  that  the  rela- 

indoner    liable  to  him   (the  payee),  tion  between  them  was,  by  agreement, 

the  transaction  is  indorsement  in  the  that  of  cosureties.     Evidence  of  such 

proper  sense,  and  its  eflTect  cannot  be  fact,  however,  is  admissible.    Clapp  v. 

varied  by  parol.  This  doctrine,  it  is  con-  Rice,  18  Gray,  403. 
ceived,  would  be  universally  accepted.         There  appears  to  be  no  good  reason 

It  is  also  to  be  remembered  that  why  such  evidence  would  not  be  ad- 
the  fact  that  several  have  indorsed  the  missible  as  well  in  an  action  upon  the 
paper  in  this  manner,  whether  for  the  paper  by  one  of  the  accommodation  par- 
accommodation  of  one  of  their  own  ties  against  another  as  indorser,  as  in 
number  or  otherwise,  does  not  prevent  an  action  for  contribution,  like  Clapp 
them  from  standing  in  the  ordinary  re-  v.  Rice.  The  evidence  would  not  vary 
lation  of  indorsers  to  each  other,  and  the  contract,  but,  admitting  its  efficacy, 
make  them  joint  indorsers.  Shaw  v.  would  show  how  the  parties  had  agreed 
Knox,  ante,  p.  122,  and  note,  p.  186.  to  bear  the  burden  of  it  if  need  were. 
Their  standing  inter  se  is  unafibcted  by  The  principal  case,  Shaw  v.  Knox,  im- 
such  fact  alone.  Hence  evidence  of  the  plies  that  the  evidence  would  be 
fiut  that  all  signed  for  accommodation  proper  in  such  an  action.  See  also 
and  not  for  value  would  be  immaterial,  Stilwell  v.  How,  40  Mo.  689 ;  McCune 
not  only  ui  an  action  by  a  subsequent  v.  Belt,  46  Mo.  174 ;  McNeilly  v,  Patch- 
indorseci  but  also  in  an  action  by  in,  28  Mo.  40,  in  which  it  is  taken  as 
any  one  of  such  indorsers  against  the  matter  of  course  that  the  evidence  was 
others  or  against  one  of  them.  Tlie  in-  admissible.  And  the  point  was  so  de- 
dorser  who  had  been  compelled  to  pay  cided  directly  in  Easterly  v.  Barber,  66 
the  note,  bill,  or  check  would  have  a  K.  Y.  483. 

jM-ima/bciierightof  action  against  those         The  court  of   Pennsylvania   have 

who  had  joined  with  him  in  the  accom-  gone  much  further  than  was  necessary, 

modation;   and  the  same   would,  of  and  held  the  evidence  proper  in  such 

course,  be  true  of  each  indorser  upon  an  action  upon  the  ground  that  the 

being  compelled  to  pay.     Coolidge  v.  contract  of  indorsement  is  one  implied 

Wiggin,  62    Maine,  668 ;    Youngs  v.  by  the  law  from  the  blank  indorsement. 

Ball,  9  Watts,  139 ;  McDonald  v.  Ma-  and  can  be  qualified  by  express  proof 

grader,  8  Peters,  470;  and  the  principal  of  a  different  sgreement  between  the 

case,  Shaw  p.  Knox.    The  result  in  the  parties,  and  that  it  is  not  subject  to  the 

end  might  or  might  not  leave  all  the  ao-  rale  which  excludes   parol  proof   to 

oommodatlog  indorsers  in  their  original  alter  or  vary  the  terms  of  an  express 

condition.    All  would  be  in  statu  quo,  or  agreement.    |toss  v.  Espy,  66  Fenn. 

might  be,  if  the  prior  parties,  or  any  of  St.  481 ;  Barclay  v.  Weaver,  19  Penn. 

them,  were  solvent  and  able  to  pay  the  St.  396 ;  Hill  o.  Ely,  6  Serg.  &  R.  868 ; 

paper:    one  would  have  to  suffer  if  Patterson  v.  Todd,  18  Penn.  St.  426. 

back  oi  him  there  were  no  solvent  See  also  Bank  v,  Fordyce,  9  Barr,  276 ; 

party.  Miller  o.  Henderson,  10  Serg.  &  R. 

Bat  thia  rule  as  to  the  liability  of  290. 
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It  is  true,  indeed,  in  one  Mnee,  that  This  by  itself  would  appear  to  be  much ' 
the  contract  of  a  blank  indorsement^  like  giring  way  to  the  broad  rule 
implied.  It  is  not  written  out ;  and  its  which  prerails  in  Pennsylvania  and 
terms  are  supplied  by  the  law.  In  Tennessee.  But  the  case  cited  in  sup- 
that  sense  only  is  it  an  implied  con-  port  of  it,  Boynton  v.  Pierce,  supra, 
tract.  Its  terms  are  as  fixed,  definite,  shows  its  meaning  and  limitation.  The 
and  well  known  (in  legal  contemplation)  proposition  is  there  applied  merely  to 
as  if  the  engagement  were  written  out  the  case  of  an  anomalous  indorsement 
in  full.  Nor  has  it  ever  been  directly  by  a  stranger,  before  delivery  of  the 
suggested  that  writing  out  the  contract  paper ;  the  established  rule  in  IlUnois, 
at  length  would  change  its  place  in  the  in  such  cases,  being  that  the  contract 
classification  of  the  law  of  contracts,  thus  entered  into  is  a  guaranty.  Ante, 
See  Abrey  v.  Crux,  I^aw  Rep.  5  C.  P.  p.  46.  The  evidence  referred  to  in 
37 ;  Suse  v.  Pompe,  8  C.  B.  ir.  s.  688 ;  Windheim  v.  Ohlendor^  supra,  there- 
Burges  v.  Wickham,  8  Best  &  S.  669,  fore,  only  proves  the  engagement  to  be 
697 ;  Bartlett  v.  Lee,  88  6a.  491 ;  Bar-  what  the  law  presumes  it. 
nard  v.  Craslin,  28  Minn.  192;  Chad-  Whether  the  courts  of  Pennsylvania 
dock  V,  Yanness,  86  N.  J.  620 ;  Dale  v,  and  Tennessee  would  go  so  fur  as  to 
Gear,  88  Conn.  16 ;  Morris  v,  Faurot,  hold  that  parol  evidence  could  be  re- 
21  Ohio  St.  166,  169.  See,  however,  ceived  to  show  the  simple,  naked  fact 
Harrison  v, '  McKim,  18  Iowa,  486,  that  an  indorsement  in  blank  was  in- 
Wright,  C.  J.,  dissenting,  which  makes  tended  to  be  without  recourse  may  be 
the  same  distinction  as  that  taken  in  doubted;  though  there  seems  to  be  no 
Pennsylvania.  logical  halting-place  between  the  two 

There   is  very  little  authority  to  positions.    And  the  Iowa  court  have 

support  the  broad  rule  of  the  Pennsyl-  gone  the  whole  length  of  admitting 

vania  and  Iowa  courts.    The  rule,  how-  parol  ^evidence  for  such  purpose ;  but 

ever,  prevails  in  Tennessee,  of  receiv-  holding  the  rule  not  to  apply  to  an  in- 

ing  evidence  to  show  that  an  indorser  dorsement  in  full.    Harrison  v.  McKim, 

in  blank  contracted  with  an  enlarged  lia-  18  Iowa,  486.    The  rule  which  gener- 

bility,  beyond  that  implied  by  law  in  ally  prevails  clearly  excludes  evidence 

such  a  case.    Iser  v.  Cohen,  1  Baxter,  for  such  a  purpose.    Dale  v.  Gear,  88 

421.    It  appears  also  to  be  held  by  Conn.  16;   Davis  v.  Brown,  94  U.  S. 

some  of  the  courts  that  the  holder  of  a  428  (where  a  contemporaneous  written 

negotiated  note,  bill,  or  check  may  agreement  was  treated  as  not  within 

write  over  a  blank  indorsement  a  con-  the  rule  of  exclusion) ;   Doolittle  v. 

tract  of  guaranty,  if  he  can  show  that  Ferry,  20  Kans.  280 ;  Rodney  o.  Wil- 

he  acted  in  pursuance  of  an  agreement  son,  67  Mo.  128 ;  Charles  v.  Denis,  42 

made  with   the   indorser   before  (or  Wis.  66;  Eaton  v.  McMahon,  42  Wis. 

probably  at  the  time  of )  the  indorse-  484;  all  in  support  of  the  rule  laid  down 

ment      Windheim    v,    Ohlendorf,    8  in  the  principal  case.  Bank  of  United 

Bradw.  (lU.)  486.     See  Boynton   v.  States  v,  Dunn. 
Pierce,  79  III  146.    '*  The  law  [of  lUi-         Upon  the  same  principle  upon  which 

nois]  is  well  settled/'  said  the  court  in  evidence  has  been  allowed  to  vary  the 

the  case  first  cited,  "  that  there  was  no  terms  of  the  contract  of  indorsement 

authority  to  write  a  contract  of  guar-  in  blank,  it  might  be  held  that  a  general 

anty  over  the  name,  unless  it  was  the  acceptance  of  a  bill  of  exchange,  or  a 

mere  reducing  to  writing  of  a  previ-  general  certification  of  a  check  as  good, 

ously  existing  contract  of  guaranty."  would  be  open  to  proof  of  a  contract 
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difEerent  from  that  implied  hj  law.  Ii4;  upon  dedsiosa  also  of  other 
Whether  the  courts  of  FennsjlyaDia,  States,  which,  howeyer,  were  misun- 
Tennesaee.  and  Iowa  would  take  thii  derstood.  These  were  Herrick  r.  Car- 
position  is  not  known.  The  contrary  man,  10  Johns.  224 ;  Barker  t;.  Pren- 
is  the  true  rule  for  other  States.  Daris  tiss,  6  Mass.  480.  And  Johnson  v. 
V.  Randall,  116  Mass.  647;  Wright  v»  Martinus  was  recently  overruled  by 
Morse,  9  Gray,  837 ;  Alien  v.  Furbish,  the  aboye-cited  case  of  Chaddock  v. 
4  Gray,  604.  Yanness,  except  as  to  special  situa- 

Undoubtedly,  eyidence  is  proper  in  tions  such  as  those  just  mentioned. 

certain  cases  to  show  that  no  recourse  The  Supreme  Court  of  Connecticut 

was  to  be  had  by  the  plaintiff  against  haye  gone  oyer  the  same  ground  and 

a  blank  indorser  or  an  acceptor.  Thus,  reached  the  same  conclusion  announced 

as  between  an  indorser  and   his  in-  in   Chaddock  v.  Yanness.    The  Con- 

dorsee,  or  one  standing  in  the  shoes  necticut  court  haye  declared  that  there 

of  such  indorsee,  eyidence  is  proper  to  are  but  four  classes  of  cases  in  which, 

show  that  the  indorsement  was  giyen  as  between  immediate  parties,  any  reia- 

for  the  accommodation  of  the  plain-  tion,  antecedent  agreement,  or  state  of 

tiff,  or  of  him  upon  whose  title  the  facts  from  which  a  controlling  equity 

plaintiff  is  suing.    Chaddock  p.  Yan-  arises,  may  be  pleaded  and  proyed  in 

ness,  86  N.  J.  617 ;  Dale  v.  Gear,  88  bar  of  an  action.    First,  the  relation  of 

Conn.  16.    In  like  manner  it  may  be  principal  and  agent  may  be  shown ; 

shown  that  the  bill,  note,  or  check  was  for  the  agent  takes  no  title  or  warranty 

indorsed  by  the  defendant  as  agent  of  firom  the  indorser,  but  holds  as  agent. 

the  indorsee,  merely  for  the  purpose  of  Secondly,  it  may  be  shown  that  the 

remittance  to  him,  in  pursuance  of  the  note  was  indorsed  to  the  holder  for 

usual  course  of  business.    Chaddock  v.  some  special  purpose,  and  is  held  in 

Yanness,  tupra;  Pollock  v,  Bradbury,  trust;    as  where  it  is  indorsed   and 

8  Moore,  P.  C.  227 ;  Dale  v.  Gear,  su-  deliyered  for  collection  merely.    Law- 

pra.     Or   that   the   indorsement  was  rence  v,  Stonington  Bank,  6  Conn.  621. 

made  for  collection  for  the  benefit  of  Thirdly,  the  relation  of  principal  and 

the  indorser.     Chaddock  v.  Yanness;  surety  may  be  shown,   and  that  the 

Dale  V.  Gear ;  Denton  v,  Peters,  Law  indorsement  was  made  at  the  request 

Bep.  6  Q.  B.  476.    Or  that  it  was  made  and   for    the  accommodation  of   the 

upon  a  consideration  which  was  con-  immediate  indorsee ;  for  the  equity  of 

ditional,  the  condition  not  haying  been  the  relation  forbids  the  enforcement  of 

performed.      Chaddock   v.    Yanness;  the  contract.     Case  t*.  Spauiding,  24 

Goggcrty  v.  Cuthbert,  2  Bos.  &  P.  N.  K.  Conn.  678.   Fourthly,  it  may  be  shown 

170 ;   Cbanch  v.  White,  1  Bing.  N.  C.  that  there  was  an  equity  arising  from 

414;   Bell  v.  Ingestre,  12  Q.  B.  817.  an  antecedent  transaction,  including 

See,  farther,  as  to  exceptional  cases,  an  agreement  that  the  note  should  be 

Lewis  o.  Brehme,  88  Md.  412, 482 ;  Pat-  taken  in  sole  reliance  upon  the  respon- 

ten  V.  Pearson,  67  Maine,  428 ;  Wade  v,  sibility  of  the  maker,  and  that  it  was 

Wade,  86  Tex.  629.  indorsed  in  order  to  transfer  the  title 

The  FennsyWania  doctrine,  that  a  in  pursuance  of  such  agreement,  and 

blank  indorsement  was  only  an  implied  that  the  attempt  to  enforce  it   is  a 

contract,  inchoate  and  imperfect,  and  fraud.    Downer  c,  Cheseborough,  80 

therefore    subject  to   parol   eyidence  Conn.   80;    First    National   Bank  v. 

in  all  caaes,  was  adopted  in  New  Jer-  National  Marine  Bank,  20  Minn.  68. 

sey  in  Johnson  v,  Martinus,  4  Halst.  But  where  the  attempt  is  to  proye 
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by  parol  that  a  dear  and  unambiguoiu  howeyer,  such  evidenoe  would  not  be 

contract  of  indorsement  ia  not  rach  as  admiwible.    All  that  is  necessary  to 

to  turn  an  indorsement  without  restrio-  g^ye  a  good  title  as  against  such  party 

tion  before  maturity  into  a  restrictiye  is  the  writing  the  name  of  the  holder, 

indorsement,  the  attempt  cannot  sue-  and  a  manual  deliyery,  with  intent  to 

ceed.    Dale  v.  Gear,  88  Conn.  16,  But-  transfer  the  property  in  the  paper  to 

ler,  C.  J.,  explaining  Case  v.  Spaulding,  the  indorsee,  as  between  him  and  the 

24    Conn.    578 ;    Downer   v,   Chese-  acceptor  or  maker.    But,  as  between 

borough,  86  Conn.  89 ;  Hill  v.  Ely,  $  indorser  and  indorsee,  there  must  be 

Serg.  &  R.  868 ;  Patterson  v.  Todd,  18  the  additional  element  of  an  intent  to 

Penn.  St  426.    Cases  of  non-negotia-  stand  in  the  ordinary  relation  of  in- 

ble  notes  were  deemed  not  in  point  dorser,  that  is,  to  guaranty  the  pay- 

( Riley  v.  Qerrish,  9  Cush.  104,  and  ment  if  the  acceptor  or  maker  reftise. 

Bircleback  v.  Wilkins,  22  Penn.  St.  26,  lb.,  Mellor,  J. 

were  of  this  class) ;  and  Pike  v.  Street,  Thus,  in  the  case  cited,  it  was  said 

Moody  &  M.  227,  was  deemed  oyer-  that  if  the  defendant,  after  writing  his 

ruled  by  other  English  decisions.    Fos-  name  on  the  paper,  had  deliyered  it  to 

ter  V.  Jolly,  1  Cromp.  M.  &  R.  708;  a  person  as  his  agent,  to  collect  the 

Hoare  v.  Graham,  8  Campb.  57 ;  Goupy  money,  that  would  not  haye  amounted 

V.  Hardy,  7  Taunt.  159 ;  Free  v.  Haw-  to  an  indorsement  so  as  to  charge  the 

kins,  8  Taunt.  92.  principal  at  the  suit  of  the  agent.  And 

The  following  American  authorities  it  was  held  that  the  same  was  true, 

were  cited  as  sustaining  the  position  of  though  the  plaintiff  was  not  a  mere 

the  court :  Bank  of  Albion  v.  Smith,  agent,  btit  had  an  interest  in  the  debt 

27  Barb.  489 ;  Thompson  v,  Ketcham,  for  which  the  paper  was  giyen,  if  the 

8  Johns.  146 ;    Patterson  v.  Hull,  9  defendant  had  not  signed  towards  the 

Cowen,  747;  Payne  v.  Ladue,  1  Hill,  plaintiff  as  an  indorser. 

116;  Hall  v.  Newcombe,  7  Hill,  416;  Itis  .qually  true  that  when  the  eyi- 

Odam  V,  Beard,  1  Blackf .  191 ;  Fuller  dence  is  offered  to  show  that  the  paper 

V.  McDonald,  8  Greenl.  218 ;  Crocker  v^  itself,  as  well  as  the  indorsement  of 

Gretchel,  28  Maine,  892;    Wilson  v.  the  defendant,  was  a  nullity  at  the 

Black,  6  Blackf.  609 ;  Barry  v.  Morse,  time  it  was  deliyered  to  the  plaintiff,  it 

8  N.  H.  182.    See  also  Holton  v.  Mo-  is  admissible.     Morris  v,  Faurot,  21 

Cormick,  46  Ind.  411.  Ohio  St.  155.    Were  it  otherwise,  paper 

It  is  held  in  like  manner  in  England  declared  yoid  by  statute  could  not  be 

that  to  constitute  a  yalid  indorsement  brought  within  the  terms  of  the  stat- 

of  a  bill  or  note  as  against  the  in-  ute,  and  the  act  of  the  Legislature 

dorser,  there  must  be  a  writing  in  the  would  be  nullified.    So,  too,  as  matter 

name  of  the  party,  and  a  manual  de-  of  course,  eyidence  that  the  paper  has 

liyery  by  him  of  the  instrument,  with  no  yalidity  in  the  hands  of  the  plain- 

the  intention  not  only  to  pass  the  prop-  tiff  by  reason  of  the  fact  that  he  took 

erty  in  it,  but  to  guaranty  the  pay-  it  with  knowledge  of  payment,  want 

ment  if  the  acceptor  or  maker  refuse  of  consideration,  fraud,  or  any  like 

to  pay;  and  that  eyidence  of  facts  matter,  is  admissible.    And  eyidence 

showing  the  absence  of  such  an  inten*  would  be  equally  proper  that  a  stranger 

tion  is  admissible  under  a  trayerse  of  to  the  paper  (that  is,  one  who  neyer 

the  indorsement.     Denton  v,  Peters,  owned  it,  or  was  neyer  interested  in  it, 

Law  Rep.  6  Q.  B.  475.  farther  than  his  mere  signature  made 

As  against  the  acceptor  or  maker,  him  so)  signed  the  paper  as  an  obli- 
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gation  owned  by  the  plaintiff  after  general  mle,  parol  eTidence  is  inad- 
its  execution,  as  a  separate  and  dis-  missible  to  show  that  a  restrictive  in- 
tinct  transaction,  without  consideration  dorsement  was  intended  to  be  general. 
(Ires  V.  McHard,  2  Bradw.  111.  176;  Mechanics'  Bank  v.  Valley  Packing 
Monson  v.  Drakeley,  40  Conn.  652);  Co.,  4  Mo.  App.  200;  Hightower  v. 
Just  as  the  maker  of  a  note  may  show  Ivy,  2  Port.  (Ala.)  808 ;  Bartlett  v.  Lee, 
a  want  of  consideration  against  the  88  Ga.  491 ;  Camp|[>ell  v.  Bobbins,  29 
payee.  And  in  Massachusetts  such  Ind.  271.  So,  too,  it  is  held  that  parol 
evidence  would  be  admissible,  even  evidence  is  inadmissible  that  the  par- 
against  a  subsequent  holder  for  value,  ties  to  a  negotiable  note  had  agreed 
without  notice.  Way  v.  Butterworth,  that  it  should  not  be  negotiated.  Knox 
106  Mass.  609.  See  post,  p.  174.  But,  v.  Clifford,  88  Wis.  661. 
even  as  between  immediate  parties,  A  distinction  has  sometimes  been 
spch  evidence  would  be  rendered  of  no  broadly  said  to  exist  as  to  the  right  to 
avail  if  it  should  further  appear  that,  introduce  parol  evidence  in  actions  be- 
though  the  stranger-defendant's  sig-  tween  immediate  paHies  and  actions  be- 
natnre  was  put  upon  the  paper  as  a  tween  non-immediate  parties.  In  some 
distinct  transaction,  after  its  execution,  cases  there  is  certainly  such  a  distino- 
it  was  still  put  there  in  conformity  to  tion.  Thus,  as  to  the  excepted  cases 
an  arrangement  made  and  completed  above  mentioned,  in  which  parol  evi* 
when  the  paper  was  execnted.  Mon-  dence  is  everywhere  conceded  to  be 
son  V.  Drakeley,  Mupra;  Ives  v.  Mo-  proper,  such  evidence  is  admissible 
Hard,  mpra.  only  in  an  action  between  the  imme- 
•  With  the  exception  of  the  special  diate  parties  to  the  particular  transao- 
cases  mentioned,  it  is  apprehended  that  tion,  or  between  parties  substantially 
the  rule  in  Bank  of  United  States  v.  immediate  (as  in  the  case  of  a  remote 
Dunn  is  the  true  doctrine ;  and  it  will  party  standing  in  the  shoes  of  the  im- 
be  noticed  that  the  doctrine  is  broad  mediate  indorsee).  As  to  remote  par- 
enough  to  cover  not  merely  the  case  ties,  such  evidence  would  not  be  held 
of  an  attempt  to  cut  off  all  liability  admissible  by  any  intelligent  court, 
attaching  to  indorsement  as  such,  but  without  additional  evidence  tending  to 
also  of  an  attempt  by  parol  evidence  to  show  that  the  plaintiff  was  in  no  better 
vary  the  terms  of  the  contract  as  fixed  situation  than  the  immediate  indorsee 
by  law,  and  to  substitute  another  con-  of  the  defendant 
tract  for  it.  Abrey  v.  Crux,  Law  Bep.  But,  apart  from  cases  in  which  parol 
6  C.  P.  87,  explaining  Castrique  v.  But-  evidence  would  be  proper  between  the 
iigieg,  10  Moore,  P.  C.  94,  106 ;  Wallis  immediate  parties  by  reason  of  some 
V.  littell,  11  C.  B.  N.  8.  869.  one  of  the  special  situations  above  con- 
Thus,  in  the  first  of  these  cases  it  sidered,  there  is  no  distinction  between 
was  held  that  parol  evidence  is  inad-  the  situation  of  an  immediate  indorsee 
missible,  in  an  action  by  the  payee  of  and  a  remote  indorsee  as  to  such  evi- 
a  bill  against  the  drawer,  that  at  the  dence.  The  cases  already  dted  show 
time  the  bill  was  drawn  the  parties  that  (except  in  Pennsylvania,  Tennes- 
entered  into  a  contract  under  which  it  see,  and  Iowa)  parol  evidence  is  not  ad- 
was  agreed  that  the  payment  of  the  missible  outside  of  the  four  or  five 
bill  was  to  be  made  at  a  different  time  special  situations,  even  between  imme- 
aiid  in  a  difierent  manner  fit)nu  that  diate  parties ;  and  it  follows,  a  fortiori, 
which  the  bill  imports.  that  it  is  not  admissible  between  re- 
in like  manner,  according  to  the  mote  parties.    Nor  is  it  material  that 
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the  pUintlfThad  notice  of  the  defend-  against  a  botta  Jide  holder  for  ralae. 

ant's  Bilppoted  defenoe  when  he  took  Waj  v,  Batterworth.     But  whether 

the  paper.    That  defenoe  heing  shut  this  is  soand  doctrine  desenres  ftirther 

oathj  the  rules  of  evidence  against  the  consideration.    If,  on  the  other  hand, 

immediate  indorsee  of  the  defendant,  it  as  has  before  been  stated,  the  party's 

cannot  be  used  against  a  remote  in^  name  was  placed  on  the  back  of  the 

dorsee  In  any  case  of  notice.  paper  as  eridence  of  an  engagement  to 

The  actual  order  of  indorsement,  pay  the  money  to  the  payee,  no  eri- 
where  there  are  several  indorsements,  dence  would  be  admissible  to  prove  the 
Is  open  to  parol  proof ;  the  note  or  bill  party  an  indorser,  except  by  statute, 
behig  but  prima  fade  evidence.  Cool-  Allen  v.  Brown,  124  Mass.  77. 
idge  v.  Wiggin,  G2  Maine,  668 ;  Stnrte-  Whenever  the  presumption  is  a 
vant  V.  Randall,  68  Maine,  149 ;  Smith  reasonable  one,  it  is  presumed,  prima 
V.  Morrill,  64  Maine,  48 ;  Clapp  v.  Rice,  facie,  that  an  indorsement  to  the  plain- 
18  Gray,  408.  In  this  manner,  one  who  tiff  was  made  before  the  maturity  of 
appears  to  be  an  indorser,  and  in  law  is  the  paper,  for  value  and  without  no- 
such  prima  facie,  may  be  shown  to  be  a  tice ;  and,  if  no  evidence  be  introduced 
joint  promisor  or  a  gfuarantor.  Brown-  to  Impeach  the  presumption,  the  holder 
mg  0.  Merritt,  61  Ind.  426;  Way  v.  is  entitled  to  recover  as  an  indorsee. 
Butterworth,  106  Mass.  609.  And  Cisne  v.  Chidester,  86  lU.  628. 
this  could  be  shown  as  well  where  §  4.  Competency  of  Indorur  as  Wit- 
there  was  but  the  one  indorsement  by  ness.  —  As  to  the  old  conflict  of  autho- 
the  defendant,  if  the  paper  was  paya-  rity  shown  in  the  principal  case, 
ble  to  bearer  and  hence  did  not  re-  Townsend  v.  Bush,  it  is  apprehended 
quire  indorsement  by  the  first  owner  that  the  current  of  authority  is  now 
and  pityee  in  fact.  set  strongly  in  the  direction  of  that 

In  favor  of  a  bona  fide  holder  for  case.    It  is  conceived  there  is  no  court 

value,  one  whose  name  as  indorser  ap-  at  the  present  day  which  would  not 

peared  before  that  of  the  payee  was,  allow  the  maker  of  a  note,  or  the  ae- 

under  the  old  law  of  Massachusetts  ceptor  of  a  bill,  to  give  evidence  of  its 

(changed  by  statute  in  1874),  presumed  invalidity  in  a  case  where  such  evi- 

to  have  indorsed  at  the  same  time  the  dence  Would  be  proper  from  any  other 

note  was  executed,  and  so  to  have  be-  person ;  and  the  only  question  remun- 

come  an  original  promisor.    But  the  ing  of  the  rule  in  Walton  v.  Shelley  is 

presumption  was  not  conclusive ;  and  whether  indorsement  shall  put  the  in- 

the  nature  of  the  liability  of  the  party  dorser  in  any  worse  position  as  to  com- 

would  depend  upon  the  fiu^ts  shown  in  petency  than  the  maker  or  acceptor 

proving  the  actual  time  of  his  indorse-  occupies.    The  principal  case  answers 

ment.    Way  t;.  Butterworth,  108  Mass.  in  the  negative,  without  qualification. 
609 ;  Wright  v.  Morse,   9  Gray,  887.         The  rule  of  Townsend  v.  Bush  is 

If  he  had  placed  his  name  upon  the  the  law  of  New  York.     Stafford  v. 

back  of  the  note  after  it  was  given  to  Rice,  6  Cowen,  28 ;  Williams  v.  Wal- 

the  payee,  he  could  not  be  held  as  an  bridge,    8    Wend.   416  (maker).     In 

original   promisor.     Way   v.   Butter-  Kentucky,  Gorham  v.  Carroll,  8  Litt. 

worth,  $upra;  Courtney  r.  Doyle,  10  221.    In  Alabama,  Todd  v.  Stafford,  1 

Allen,  122 ;    Mecorney  v.  Stanley,  8  Stewt  199.    In  Maryland,  Ringgold  r. 

Cush.  86.    This,  as  has  been  stated,  Tyson,  3  Har.  &  J.  172.    In  New  Jer- 

Ofi/e,  p.  178,  could  be  shown,  accord-  sey,  Freeman  v.  Brittin,  2  Harr.  192. 

ing  to  the  law  of  Massachusetts,  even  In  Virginia,  Taylor  v.  Beck,  8  Rand. 
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816.    In  Tenneftee,  Stomp  t?.  NAfrier,  go  furtiier,  and  fbUaw  Towntend  v, 

2  Terg.  36  (maker).    In  New  Hamp-  Bush,  does  not  appear.    The  strictest 

shhne,    Haines  v,  Dennett,  11  N.  H.  of  the  cases  appear  to  go  only  to  the 

180  (co-maker).    In  Vermont,  at  one  extent  of  denying  the  party's  compe- 

thne,  Nichols  v.  Holgate,  2  Aik.  188  tency  to  impeach  the  paper.    The  most 

»  (maker).    But  see  Chandler  v.  Mason,  important  ground  of  exclusion  is,  that 

2  Vt  19S.    In  Missouri,  Bank  of  Mis-  one  who  has  given  or  helped  to  give 

ionri  V.  Hull,  7  Mo.  278  (maker).  currency  to  a  note  or  bill  should  not  be 

The  contrary  rule  prevails,  or  has  permitted  to  destroy  that  result    Wal- 

prevailed,  in  Ohio.    Freon  v.  Brown,  ton  v.  Shelley,  1  T.  R.  296 ;  Jordaine 

14  Ohio,  482.    And,  perhaps,  in  Missis-  v.  Lashbrooke,  7  T.  R.  601 ;  Thayer  v. 

sippi  and    Iowa.     Drake   v.  Henley,  Grossman,  1  Met.  416 ;  Townsend  v. 

Walker,  641;  Strang  v.  Wilson,  Mor-  Bush,anf0,  p.  160.  Evidence  in  wpport 

lis,  84.  of  the  paper  would  seem  not  to  be  af  • 

An  intermediate  doctrine  prevails  fected  by  this  objection.  Such  evi- 
in  Massachusetts,  and  in  some  other  dence  astofactstu&f^^iwiittotheexecu- 
StateSyperhaps.  Walton  0.  Shelley  was  tion  of  a  note,  to  wit,  the  time  and 
at  an  eariy  date  adopted  in  Churchill  circumstances  of  the  witness's  indorse- 
V.  Snter,  4  Mass.  166 ;  and  the  court  ment,  was  held  admissible  in  Strang  v. 
has  found  it  difficult  to  break  away  al-  Wilson,  Morris,  84.  Indeed,  there  has 
together  from  that  case.  Thayer  v.  never  been  any  serious  doubt  of  the 
Grossman,  1  Met.  416.  But  in  the  au-  competency  of  an  indorser,  divested  of 
thority  last  cited,  the  old  rule  was  de-  interest,  to  prove  facts  arismg  after  the 
dded  not  to  apply  to  a  case  in  which  execution  of  a  note,  bill,  or  check, 
the  plaintiff  had  taken  the  paper  when  whether  to  impeach  or  to  fortify  a 
overdue.  Apd  it  has  since  been  de-  right  of  action  thereon.  Woodhull  v. 
clared  that  the  law  of  Massachusetts  is  Holmes,  10  Johns.  231 ;  Skilding  v, 
that  an  indorser  is  competent  to  im-  Warren,  16  Johns.  270;  Strang  v.  Wil- 
peach  the  paper  whenever  the  plaintiff  son,  mpra ;  Drake  v.  Henley,  Walker 
stands  only  upon  the   rights  of  the  (Miss.),' 641. 

payee.     Newell  v.  Holton,  10  Gray,        The  competency  of  the  indorser,  it 

849;  Fox  v.  Whitney,  16  Mass.  118;  seems,  would  also  apply  as  between 

Van  Shaack  r.  Stafford,  12  Pick.  666 ;  indorser  and  immediate  indorsee,  or  one 

Thayer  v.  Grossman,  ntpra;  Bubier  v.  standing  in  the  shoes  of  an  immediate 

Pulsifer,  4  Gray,  692.    See  also  Pine  v.  indorsee. 

Smith.  11  Gray,  41 ;  Fish  v.  French,  16         What  is  said  in  Townsend  v.  Bush, 

Gray,  620.  and  in  other  cases,  as  to  the  effect  of 

It  may  be  inferred  that  the  same  indorsement,  regardless  of  the  question 

rule    prevails  in    Maine.     Glapp   v.  of  public  policy,  relates  only  to  the 

Hanson,  16  Maine,  846.    And  it  is  to  question  whether  the  indorser  has  been 

be  added  that  the  Massachusetts  rule  Ailly  divested  of  interest  in  the  matter 

has  recently  been  adopted  by  the  Su-  at  issue,  —  a  question  which  is  now 

preme  Court  of  the  United  States,  so  generally  obsolete, 
far  as  it  goes.     Davis  v.  Brown,  94         §  6.  Indonement  of  Check,  —  It  will 

U.  S.  428,  adopting  the  rule  in  Fox  be  noticed  that  the  only  point  decided 

V,  Whitney,  16  Mass.  118,  and  holding  in  the  principal  case,  Keene  v.  Beard, 

an  indorser  incompetent  only  when  he  is  that  a  check  in  negotiable  form  may 

pat  the  paper  into  drculation  before  its  be  indorsed  so  as  to  transfer  the  title 

matori^.    Whether  the  court  would  thereto  in  like  manner,  as  in  the  case 
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of  a  bill  or  note ;  and  this  is  well  set-  drawer  to  the  engagement  of  the  in- 
tied.  See  cases  infra.  Demand  and  dorser.  As  to  the  indorser,  it  has  been 
notice  were  alleged  to  have  been  distinctly  held  that  the  question  of  lia- 
"  duly  "  attended  to ;  which  was  prob-  bility  depends  upon  due  diligenoe 
ably  understood  to  mean  that  those  alone.  **  Whether  he  has  been  preju- 
steps  were  taken  in  the  same  manner,  diced  or  not  by  the  delay  is  perfectly 
and  at  the  same  time,  as  are  required  immaterial."  Gough  v.  Staats,  18 
in  the  case  of  a  bill  or  note.  The  Wend.  649,  663.  See  also  Mohawk 
court  merely  decided  that  this  was  tuf-  Bank  v.  Broderick,  10  Wend.  804,  af- 
Jicient  to  charge  the  defendant  indorser  firmed,  13  Wend.  138 ;  Smith  v. 
as  such.  Miller,  48  N.  Y.  171  (explained  ante,    ^ 

It  was  not  decided  whether  the  de-  p.  118) ;   Veazie  Bank  v.  Winn,   40 

fendant  would  have  been  liable  had  not  Maine,  60. 

demand  been  made  within  the  time         These  cases  put  the  engagement  of  \ 

{prima  facie)  required  in  the  case  of  a  the  indorser  of  a  cheek  upon  the  same    i 

bill.    Mr.  Justice  Byles  was  careftil,  footing  with  that  of  an  indorser  of  a 

howeyer,  to  notice  the  well-established  bill  or  note.    The  time  of  presentment  ( 

distinction  (elsewhere  stated,  ante,  pp.  and  notice  will  be  considered  in  an- 

116, 1 17)  between  checks  and  bills,  that  other  note.    The  only  question  at  pres- 

the  drawer  is  not  discharged  by  failure  ent  is  one  of  classification,   to  wit :  Is 

to  make  demand  within  the  time  al-  the  engagement  of  an  indorser  of  a 

lowed  upon  bills,  unless  he  has  been  check  to  be  classed  with  that  of  the 

prejudiced  thereby.    But  the  courts  of  drawer  of  such  paper,  or  with  that  of 

this  country  have  refused  to  apply  the  indorsers  of  bills  and  notes  ? 
rule   gOYerning   the   liability   of  the 
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Michael  Musson  and  Gbobgb  O.  Hall,  Burviving  partners 
of  William  Noll  v:  William  A.  Lake. 

(4  Howard,  262.   Supreme  Court  of  the  United  States,  December,  1845.) 

Neeeuity  of  prtMntment.  —  The  notary  should  present  the  paper  when  he  demands 
payment ;  and  this  rule  has  not  been  changed  by  statute  In  Louisiana.  Even 
if  it  had  been  there  changed,  as  the  defendant's  contract  was  to  be  performed 
in  Mississippi  where  the  law  merchant  prevails  in  this  particular,  presentment 
could  not  be  disp«|Bed  with. 

Protatf  htno/ar  evidence. — A  protest  which  only  states  that  payment  was  de- 
manded is  not  eyidence  to  prove  presentment. 

J^BK  case  is  stated  in  the  opinion  of  the  court. 

M'KiNLEY,  J.  The  plaintiffs  brought  an  action  of  assump- 
sit, in  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Mississippi,  against  the  defendant,  as  indorser  of  a 
bill  of  exchange,  drawn  at  Vicksburg,  in  said  State,  by  Steele, 
Jenkins,  &  Co.,  for  $6,138,  payable  twelve  months  after  the 
first  day  of  February,  1887,  to  R.  H.  and  J.  H.  Crump ;  and 
addressed  to  Kirkman,  Rosser,  &  Co.,  at  New  Orleans,  and 
by  them  afterwards  accepted,  and  indorsed  by  the  payees 
and  the  defendant. 

On  the  trial  of  the  cause,  the  plaintiffs  offered  to  read  as 
eyidence  to  the  jury  a  protest  of  the  bill  of  exchange,  to  the 
reading  of  which  the  defendant  objected ;  because  it  did  not 
appear  in  the  protest  that  the  notary  had  presented  the  bill 
to  the  acceptors,  or  either  of  them,  when  he  demanded  pay- 

12 
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ment  thereof.  And  upon  the  question,  whether  the  protest 
ought  to  be  read  to  the  jury  as  evidence  of  a  presentment  of 
the  bill  to  the  acceptors  for  payment,  or  as  evidence  of  the 
dishonor  of  the  bill,  the  judges  were  opposed  in  opinion: 
which  division  of  opinion  they  ordered  to  be  certified  to  this 
court ;  and  upon  that  certificate  the  question  is  now  before 
us  for  determination. 

The  indorser  of  a  bill  of  exchange,  whether  payable  after 
date  or  after  sight,  undertakes  that  the  drawee  will  pay  it,  if 
the  holder  present  it  to  him  at  maturity  and  demand  pay- 
ment ;  and  if  he  refuse  to  pay  it,  and  the  holder  cause  it  to 
be  protested,  and  due  notice  to  be  given  to  the  indorser,  then 
he  promises  to  pay  it.  All  these  conditions  enter  into  and 
make  part  of  the  contract  between  these  parties  to  a  foreign 
bill  of  exchange;  and  the  law  imposes  the  performance  of 
them  upon  the  holder,  as  conditions  precedent  to  the  liability 
of  the  indorser  of  the  bill.  A  presentment  to  and  demand  of 
payment  must  be  made  of  the  acceptor  personally,  at  his 
place  of  business  or  his  dwelling.  Story,  Bills,  §  325.  Bank- 
ruptey,  insolvency,  or  even  the  death  of  the  acceptor  will  not 
excuse  the  neglect  to  make  due  presentment ;  and  in  the  latter 
case  it  should  be  made  to  the  personal  representatives  of  the 
deceased.  Chitty,  Bills,  7th  London  ed.  246,  247;  Story, 
BUls,  860 ;  5  Taunt.  80 ;  12  Wend.  489 ;  2  Douglass,  615 ; 
Warrington  v.  Furbor,  8  East,  242,  245 ;  Esdaile  v.  Sowerby, 
11  East,  117 ;  14  East,  500. 

The  reasons  why  presentment  should  be  made  to  the 
drawee  are,  first,  that  he  may  judge  of  the  genuineness  of  the 
bill ;  secondly,  of  the  right  of  the  holder  to  receive  the  con- 
tents ;  and,  thirdly,  that  he  may  obtain  immediate  possession 
of  the  bill  upon  paying  the  amount.  And  the  acceptor  has  a 
right  to  see  that  the  person  demanding  payment  has  a  right 
to  receive  it,  before  he  is  bound  to  answer  whether  he  will 
pay  it  or  not ;  for,  notwithstanding  his  acceptance,  it  may 
have  passed  into  other  hands  before  its  maturity.    And  he, 
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as  well  as  the  drawee,  has  a  right  to  the  possession  of  the 
bill  upon  paying  it,  to  be  used  as  a  voucher  in  the  settlement 
of  accounts  with  the  drawer.  Story,  Bills,  §  861 ;  Hansard 
V.  Robinson,  7  Bam.  &  C.  90. 

Mr.  Justice  Story  has  given  the  form  of  a  protest  now  in 
use  in  England,  in  his  treatise  on  Bills  of  Exchange,  by 
which  it  will  be  seen  that  the  words  *^  did  exhibit  said  bill " 
are  used,  and  a  blank  is  left  to  be  filled  up  with  ^^  the  pre- 
sentment, and  to  whom  made,  and  the  reason,  if  assigned, 
for  non-payment.*'  Story,  Bills,  802,  note.  This,  with  the 
authorities  already  referred  to,  shows  that  the  protest  should 
set  forth  the  presentment  of  the  bill,  the  demand  of  payment, 
and  the  answer  of  the  drawee  or  acceptor.  The  holder  of  the 
bill  is  the  proper  person  to  make  the  presentment  of  it  for 
payment  or  acceptance.  Story,  Bills,  §  860.  But  the  law 
makes  the  notary  his  agent  for  the  purpose  of  presenting  the 
bill,  and  doing  whatever  the  holder  is  bound  to  do  to  fix  the 
liability  of  the  indorser.  Every  thing,  therefore,  that  he  does 
in  the  performance  of  this  duty  must  appear  distinctly  in  his 
protest.  He  is  the  officer  of  a  foreign  government;  the  pro- 
ceeding is  ex  parte  ;  and  the  evidence  contained  in  the  pro- 
test is  credited  in  all  foreign  courts.  Chitty,  Bills,  215 ; 
Rogers  v.  Stevens,  2  T.  R.  718 ;  Brough  v.  Parkings,  2  Ld. 
Raym.  998;  Orr  v.  Maginnis,  7  East,  859;  Chesmer  v.  Noyes, 
4  Camp.  129.  The  evidence  contained  in  the  protest  must, 
therefore,  stand  or  fall  upon  its  own  merits.  It  rests  upon 
the  same  footing  with  parol  evidence ;  and,  if  it  fails  to  make 
full  proof  of  due  diligence  on  the  part  of  the  plaintiff,  it  must 
be  rejected. 

But  the  counsel  for  the  plaintiffs  insists  that  the  statute  of 
LfOuisiana,  and  the  interpretation  given  to  it  by  the  Supreme 
Court  of  that  State  in  the  case  of  Nott's  Executor  t;.  Beard, 
16  La.  808,  have  so  changed  the  law  merchant,  as  to  render 
unnecessary  the  presentment  of  a  foreign  bill  for  payment. 
After  a  careful  examination  of  the  opinion  of  the  court 
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in  that  case,  we  are  unable  to  perceive  any  intention  mani- 
fested to  depart  from  the  settled  usages  of  the  law  mer- 
chant ;  but,  on  the  contrary,  they  attempt  by  argument  and 
authority  to  bring  the  case  within  that  law.  The  question 
before  that  court  was  the  identical  question  now  before  us. 
The  protest  was  objected  to  because  it  did  not  show  that  the 
bill  had  been  presented  by  the  notary  to  the  acceptors  for 
payment.  To  this  objection,  that  court  said  it  might  per- 
haps have  been  more  specific,  if,  in  the  protest,  it  had  been 
stated  that  the  bill  was  presented,  and  payment  thereof  de- 
manded. And  they  admit  the  law  is  well  settled,  that,  before 
the  holder  of  an  accepted  bill  can  call  on  the  drawer  for  pay- 
ment, he  must  make  a  presentment  for,  or  demand  of  pay- 
ment, and  give  notice  of  the  refusal.  Here,  then,  is  a  definite 
proposition,  asserting  that  a  presentment  for  payment  and  a 
demand  of  payment  are  convertible  terms,  and  that  the  proof 
of  either  would  be  sufKcient. 

To  support  this  proposition,  they  refer  to  Chitty  on  Bills, 
and  Bayley  on  Bills,  and  the  annotators  on  them.  And  as 
further  proof  and  illustration,  and  to  show  that  demand  of 
payment  should  be  preferred  to  presentment  for  payment, 
they  refer  to  the  statute  of  Louisiana,  passed  in  1827,  in 
which  they  say  the  word  ^^  demand "  is  used  in  it,  and  that 
the  word  ^^presentment"  is  not;  and  they  refer  to  the 
statute,  also  to  show  that  notaries  were  vested  with  certain 
powers  by  it,  which  gave  authority  to  their  acts ;  and  that 
they  being  public  officers,  the  presumption  of  law  is,  that 
they  do  their  duty;  and  therefore,  if  the  protest  were  de- 
fective, and  liable  to  the  objection  urged  against  it,  this  pre- 
sumption of  law  would  cover  all  such  defects.  This  is 
substituting  presumption  for  proof,  in  violation  of  all  the  rules 
of  evidence. 

With  all  due  respect  for  that  distinguished  tribunal,  we  are 
constrained  to  dissent  from  the  general  proposition  they  have 
laid  down  on  the  subject  of  demand  and  presentment,  and 
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from  all  their  reasoning  in  support  of  it.  Due  diligence  is  a 
question  of  law ;  and  we  think  we  have  shown,  by  abundant 
authority,  that  the  holder  of  an  accepted  bill,  to  fix  the 
liability  of  the  drawer  or  indorser,  must  present  it  to  the 
acceptor  and  demand  payment  thereof.  It  may  be  well  here 
to  repeat  what  Lord  Tenterden,  C.  J.,  said  on  this  subject, 
in  delivering  the  judgment  of  the  Court  of  King's  Bench,  in 
the  pase  of  Hansard  v.  Robinson,  before  referred  to.  He  said : 
*'  The  general  rule  of  the  English  law  does  not  allow  a  suit  by 
the  assignee  of  a  chose  in  action.  The  custom  of  merchants, 
considered  as  part  of  the  law,  furnishes  in  this  case  an  excep- 
tion to  the  general  rule.  What,  then,  is  the  custom  in  this 
respect  ?  It  is,  that  the  holder  of  the  bill  shall  present  the 
instrument,  at  its  maturity,  to  the  acceptor,  demand  payment 
of  its  amount,  and,  upon  receipt  of  the  money,  deliver  up  the 
bill.  The  acceptor  paying  the  bill  has  a  right  to  the  pos- 
session of  the  instrument  for  his  own  security,  and  as  his 
voucher  and  discharge  pro  tanto^  in  his  account  with  the 
drawer.  If,  upon  an  offer  of  payment,  the  holder  should  re- 
fuse to  deliver  up  the  bill,  can  it  be  doubted  that  the  acceptor 
might  retract  his  offer,  or  retain  his  money  ?  "  This  extract, 
we  think,  furnishes  »  full  answer  to  aU  that  has  been  said  by 
the  Supreme  Court  of  Louisiana  to  prove  that  it  is  not  neces* 
sary  to  present  the  bill  to  the  acceptor  for  payment ;  and  to 
the  presumption  of  law  relied  on  to  cure  the  defects  in  the 
protest. 

But  to  show  that,  by  the  statute  of  Louisiana,  the  present- 
ment of  a  bill  to  the  acceptor  for  paymenjb  is  not  dispensed 
with,  and  that  the  presentment  is,  by  a  fair  construction  of 
the  act,  as  much  within  its  true  intent  and  meaning  as  the 
demand,  we  proceed  to  examine  its  provisions.  The  prin- 
cipal object  of  the  legislature  in  passing  this  statute  seems  to 
have  been  to  give  authority  to  notaries  to  give  notices,  in  all 
cases  of  protested  bills  and  promissory  notes ;  and  to  make 
their  certificates  evidence  of  such  notices.    And,  therefore, 
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all  that  is  said  on  the  subject  of  the  demand  and  the  manner 
of  making  it,  and  the  other  circumstances  attending  it,  was 
not  intended  as  a  new  enactment  on  these  subjects,  but  as 
inducement  to  the  powers  conferred  on  the  notary,  which 
was  the  principal  object  of  the  statute,,  as  will  appear,  we 
think,  by  reading  it  That  part  of  it  which  relates  to  this 
subject  is  in  these  words :  ^^  That  all  notaries,  and  persons 
acting  as  such,  are  authorized,  in  their  protests  of  bills  of 
exchange,  promissory  notes,  and  orders  for  the  payment  of 
money,  to  make  mention  of  the  demand  made  upon  the 
drawee,  acceptor,  or  person  on  whom  such  order  or  bill  of 
exchange  is  drawn  or  given,  and  of  the  manner  and  circum- 
stances of  such  demand ;  and  by  certificate,  added  to  such 
protest,  to  state  the  manner  in  which  any  notices  of  protest 
to  drawers,  indorsers,  or  other  persons  interested  were  served 
or  forwarded ;  and  whenever  they  shall  have  so  done,  a  certi- 
fied copy  of  such  protest  and  certificate  shall  be  evidence  of 
all  the  notices  therein  stated." 

It  seems  to  have  been  taken  for  granted  by  the  legislature 
that  the  notaries  knew  how  to  make  out  a  protest,  and  there- 
fore they  did  not  prescribe  the  form,  but  gave  the  substance 
of  it,  to  which  the  notary  was  required  to  add  a  certificate  of 
the  manner  in  which  he  had  given  notices ;  and  when  done, 
according  to  the  statute,  a  certified  copy  of  the  protest  and 
certificate  should  be  evidence,  not  of  the  demand  and  manner 
and  circumstances  of  the  demand,  but  of  the  notice  only. 
This  shows  that  the  intention  of  the  legislature,  in  passing 
this  part  of  the  statute,  was  merely  to  authorize  the  notaries 
to  give  notices,  and  to  make  the  copy  of  the  protest,  -and  the 
certificate  added  to  it,  evidence  of  notice  in  the  courts  of 
Louisiana.  But,  independent  of  this  view  of  the  subject,  we 
think  the  language  employed  in  this  statute  includes  the  pre- 
sentment of  the  bill  for  payment,  and  for  all  other  purposes, 
as  fully  as  it  does  the  demand  of  payment.  In  giving  con- 
struction to  the  act,  the  phrase,  ^^and  of  the  manner  and 
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ciTCunistaaces  of  such  demand/'  cannot  be  rejected,  but  must 
receive  a  fair  interpretation.  When  taken  in  connection  with 
other  parts  of  the  statute,  what  do  these  words  mean?  The 
manner  of  making  a  demand  of  payment,  we  have  seen,  is  by 
presenting  the  bill  to  the  drawee  or  acceptor ;  and  so  impor* 
tant  is  this  part  of  the  proceeding,  that  the  omission  to  pre- 
sent the  bill  to  the  acceptor  will  justify  his  refusal  to  pay  it, 
although  payment  be  demanded.  The  legislature  cannot  be 
presumed  to  have  intended  to  make  so  important  a  change  in 
the  law  merchant  as  that  ascribed  to  them  by  the  counsel  for 
the  plainti£b,  without  at  the  same  time  providing  some  other 
mode  of  obtaining  the  acceptance  and  payment  of  bills  of  ex- 
change, and  of  holding  drawers  and  indorsers  to  their  liabili- 
ties. It  is  but  reasonable,  therefore,  to  give  to  the  phrase 
before  referred  to  such  construction,  if  practicable,  as  will 
leave  the  law  merchant  as  it  stood  before  the  passage  of  the 
statute,  and  cany  into  effect  the  main  intention  of  the  legis- 
lature. This,  we  think,  may  fairly  be  done  without  doing 
any  violence  to  the  intention  or  the  language  of  the  statute. 

The  manner  of  the  demand  must,  therefore,  mean  the  pre- 
sentment of  the  bill  for  either  acceptance  or  payment ;  and 
the  circumstances  of  the  demand,  we  think,  means  the  place 
where  the  presentment  and  demand  is  made,  and  the  person 
to  whom  or  of  whom  it  is  made,  and  the  answer  made  by 
such  person.  It  is  very  clear,  that  bills  payable  at  sight,  and 
after  sight,  are  within  the  meaning  of  the  statute ;  because  it 
provides  for  a  demand  of  payment  of  the  acceptor  of  a  bill. 
Now,  how  can  there  be  an  acceptor  of  a  bill,  without  a  pre- 
sentment for  acceptance?  Until  the  bill  become  due,  pay- 
ment cannot  be  demanded  of  the  drawee.  This  shows  that, 
without  the  word  ^^  presentment "  and  the  word  ^^  demand  " 
also,  the  plain  meaning  of  the  statute  could  not  be  carried  into 
effect.  A  bill  payable  at  a  fixed  period  after  its  date  need 
not  be  presented  for  acceptance :  it  is  sufficient  to  present  it 
and  demand  payment  when  it  arrives  at  maturity ;  but  a  bill 


184  PBESENTICBKT  AND  DEMAND. 

payable  at  sight,  or  after  sight,  can  never  become  due  until 
after  it  has  been  accepted.  How  is  the  holder  or  the  notary 
to  obtain  the  acceptance  of  such  a  bill,  under  the  decision  of 
the  Supreme  Court  of  Louisiana?  Will  it  be  sufficient  to 
demand  payment  of  the  bill?  That  would  be  a  nugatory 
act,  because  it  is  not  due;  then  it  must  be  admitted  that, 
by  fair  and  necessary  construction,  the  word  "  presentment '' 
is  within  the  plain  meaning  and  intention  of  the  statute,  and 
that  the  bill  may  be  presented  for  acceptance  or  for  payment, 
and  therefore  neither  the  statute  nor  the  decision  of  the 
Supreme  Cou^t  of  Louisiana  hSis  changed  the  law  merchant 
in  any  of  these  respects. 

There  is,  however,  another  question,  entirely  independent 
of  the  statute  and  the  decision  of  the  Supreme  Court  of 
Louisiana,  which  may  be  decisive  of  the  case  before  this 
court ;  and  that  question  is.  Whether  the  contract  between 
the  holder  and  indorser  of  the  bill  in  controversy  is  to  be 
governed  by  the  law  of  Louisiana,  where  the  bill  was  pay- 
able, or  by  the  law  of  Mississippi,  where  it  was  drawn  and 
indorsed.  The  place  where  the  contract  is  to  be  performed 
is  to  govern  the  liabilities  of  the  person  who  has  undertaken 
to  perform  it.  The  acceptors  resided  at  New  Orleans ;  they 
became  parties  to  the  bill  by  accepting  it  there.  So  far, 
therefore,  as  their  liabilities  were  concerned,  they  were 
governed  by  the  law  of  Louisiana.  But  the  drawers  and 
indorsers  resided  in  Mississippi ;  the  bill  was  drawn  and 
indorsed  there ;  and  their  liabilities,  if  any,  accrued  there. 
The  undertaking  of  the  defendant  was,  as  before  stated,  that 
the  drawers  should  pay  the  bill;  and  that  if  the  holder, 
after  using  due  diligence,  failed  to  obtain  payment  from 
them,  he  would  pay  it,  with  interest  and  damages.  This 
part  of  the  contract  was,  by  the  agreement  of  the  parties, 
to  be  performed  in  Mississippi,  where  the  suit  was  brought, 
and  is  now  depending.  The  construction  of  the  contract, 
and  the  diligence  necessary  to  be  used  by  the  plaintifb  to 
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entide  them  to  a  reooyery,  must,  therefore,  be  governed  by 
the  laws  of  the  latter  State.  Story,  Bills,  §  366;  4  Peters, 
128 ;  2  Kent,  Comm.  459 ;  18  Mass.  4 ;  12  Wend.  489 ; 
Story,  Bills,  §  76 ;  4  Johns.  119 ;  12  Johns.  142 ;  5  East, 
124;  8  Mass.  81;  8  Cowen,  154;  1  Cowen,  107;  5  Cranch, 
298. 

Whatever,  therefore,  may  have  been  the  intention  of  the 
legislature  in  passing  the  statute,  and  of  the  Supreme  Court 
of  Louisiana  in  the  decision  of  the  case  referred  to,  neither 
can  affect,  in  the  slightest  degree,  the  case  before  us.  In 
Mississippi,  the  custom  of  merchants  has  been  adopted  as 
part  of  the  common  law ;  and  by  that  law  and  their  statute 
law  this  case  must  be  governed.  We  think,  therefore,  the 
protest  offered  by  the  plaintiff,  as  evidence  to  the  jury,  ought 
not  to  have  been  received  as  evidence  of  presentment  of  the 
bill  to  the  acceptors  for  payment,  nor  as  evidence  of  the  dis- 
honor of  the  bill;  which  is  ordered  to  be  certified  to  the 
Circuit  Court  accordingly.^ 


S.  &  M.  Allen  v.  Sutdam  and  Boyd. 

(20  Wendell,  821.    Court  of  Errors  of  New  York,  December,  1838.) 

Agents  duly  to  pnaadfor  ace^ttance,  —  An  agent  who  receives  a  bill  of  exchange, 
payable  after  date»  for  collection,  which  has  not  been  accepted,  is  bound  to 
present  the  same  for  acceptance  without  unreasonable  delaj,  or  he  will  be 
liable  to  his  principal  for  the  damages  which  the  latter  msy  sustain  hj  the 
agent's  negligence.  In  case  the  debt  is  lost  by  the  agent's  negligence,  the 
measure  of  damages  is  prima  facie  the  amount  of  the  bill ;  but  evidence  of 
fiicts  maj  be  produced  tending  to  reduce  the  recovery  to  a  nominal  sum. 

Action  on  the  case  ajgainst  S.  &  M.  Allen  for  negligence 
in  omitting  for  seventeen  days  to  present  for  acceptance  a  bill 

'  lIcLean  and  Woodbury,  J'J.,  dissented  as  to  the  effect  of  the  protest,  regard* 
ing  it  as  sufficient  evidence  of  presentment.  They  agreed  with  the  majority  as 
to  the  neeesMtiy  of  presentment*  —  the  point  mtended  to  be  illustrated  here. 
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of  exchange  sent  them  by  Suydam  and  Boyd  for  collection, 
and  payable  two  months  after  date.    * 

By  the  Cha^obIiLOB.  Two  questions  of  importance  to 
the  commercial  community  are  presented  for  our  considerar- 
tion  and  decision  in  this  cause:  1.  Whether  an  agent  or 
broker  who  receives  for  collection  a  draft  or  bill  of  exchange 
payable  at  a  particular  day,  or  a  certain  number  of  days  after 
its  date,  is  under  any  obligation  to  present  the  same  to  the 
drawee  for  acceptance  immediately,  and  before  the  time  when 
the  draft  is  due  and  payable  ?  And,  2.  If  he  is,  whether  the 
person  who  has  given  him  such  draft  or  bill  for  collection 
can,  in  case  of  his  neglect  to  present  the  same  before  the  day 
of  payment,  recover  the  whole  amount  due  thereon,  with 
interest;  although  the  owner  has  not,  in  fact,  sustained* 
damage  to  that  extent,  by  the  neglect  of  his  broker  or  agent 
to  present  the  bill  for  acceptance  without  any  unnecessary 
delay  ? 

A  bill  payable  at  sights  or  a  certain  number  of  days  after 
sightj  must  be  presented  for  acceptance  and  payment,  or  for 
acceptance  only,  without  unreasonable  delay,  or  the  drawer 
and  indorsers  will  be  discharged,  for  they  have  an  interest  in 
having  the  bill  accepted  immediately,  in  order  to  shorten  the 
time  of  payment,  and  thus  to  put  a  limit  to  the  period  of  their 
liability ;  and  also  to  enable  them  to  protect  themselves  by 
other  means,  before  it  is  too  late,  if  the  bill  is  not  accepted 
and  paid  within  the  time  originally  contemplated  by  them. 
But  in  relation  to  a  bill  payable  at  a  day  certain^  as  at  a  fixed 
time  after  its  date,  it  is  perfectly  well  settled,  not  only  in  this 
country  and  in  England,  but  also  in  Scotland  and  in  France, 
that  the  drawer  or  indorser  of  the  bill  is  not  discharged  by 
the  neglect  of  the  holder  to  present  the  same  for  acceptance 
immediately,  or  until  the  time  when  it  becomes  due  and  pay- 
able. If,  however,  such  a  bill  is  actually  presented  for  ac- 
ceptance, and  is  dishonored  before  it  becomes  due,  notice  of 
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Buoh  dishonor  must  be  given  to  the  drawer  or  indorser  with- 
out delay,  or  he  will  be  discharged.  S  Kent,  Comm.  2d  ed. 
82 ;  Townslej  v.  Sumrall,  2  Peters  (U.  S.),  170 ;  Goodall  v. 
DoUey,  1  Term,  712;  Bayley  on  Bills,  212;  Glen,  109; 
Byles,  102;  Evans,  80;  Muir,  22;  2  Pardessus,  No.  858,  p. 
417,  2d  Paris  ed.  All  the  writers  agree,  however,  that  the 
owner  of  the  bill  has  an  interest  in  having  it  presented  for 
acceptance  without  delay,  although  such  presentment  is  not 
necessary  in  the  case  of  a  bill  payable  on  a  day  certain,  to 
enable  him  to  retain  his  claim  against  the  drawer  or  indorser 
of  such  bill ;  and  that  if  the  agent  who  has  been  intrusted 
with  the  bill  for  the  purpose  of  getting  it  accepted  and  paid, 
or  accepted  only,  neglects  to  comply  with  the  direction  of  the 
owner,  to  get  the  bill  accepted  without  any  unnecessary  de- 
lay, he  will  be  liable  to  the  owner  for  the  damage  which  the 
latter  has  sustained  by  such  negligence.  Pardessus  says  that 
the  right  to  require  an  acceptance  in  such  a  case  is  one  which 
the  holder  of  the  bill  may  use  or  not,  as  he  thinks  proper,  but 
that  it  is  certainly  an  advantage  to  him  to  demand  such 
acceptance ;  for,  if  the  drawer  is  in  credit,  the  drawee  will 
probably  accept,  and  the  holder  will  thus  obtain  an  additional 
security  for  his  debt ;  whereas,  if  he  delays  to  present  the  bill 
for  acceptance  until  it  becomes  due,  and  the  drawer  fails  in 
the  mean  time,  the  drawee  may  then  refuse  to  accept ;  and 
he  might  have  added,  for  such  is  the  rule  of  the  French  law 
on  the  subject,  that  if  the  bill  was  protested  for  non-accept- 
ance before  it  became  due,  the  holder  would  then  have  been 
entitled  to  demand,  both  of  the  drawer  and  of  the  indorsers, 
aecuriiy  for  the  payment  of  the  bill  when  it  should  become 
due,  or  for  reimbursement,  with  the  expenses  of  protest  and 
re-€zchange.  Pardessus  also  says  that  the  bearer  of  the  bill 
may  hold  it  as  a  mere  agent,  to  do  what  is  necessary  for  the 
interest  of  his  principal ;  in  which  case,  he  ought  to  act  ac- 
cording to  the  express  or  implied  duties  which  are  derived 
from  his  relation  to  such  principal ;  and  among  the  duties 
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which  his  situation  imposes  upon  the  agent  is  that  of  pre- 
senting the  bill  for  acceptance  whenever  the  law  or  prudence 
imposes  such  an  obligation  on  him.  2  Pard.  No.  358,  pp. 
417,  420 ;  No.  583,  p.  669.  It  was  upon  this  ground  that  the 
case  of  The  Bank  of  Scotland  v.  Hamilton,  referred  to  in  a 
note  to  Bell's  Commentaries,  and  also  in  Chitty  on  Bills,  was 
decided.  And  Glen,  who  also  has  a  brief  note  of  that  case, 
states,  as  exceptions  to  the  rule,  that  it  is  not  necessary  to 
present  a  bill,  payable  at  a  time  certain,  for  acceptance,  be- 
fore it  becomes  due  ;  the  case  of  a  direction  to  the  payee  or 
holder  of  the  bill  to  present  it  immediately  ;  and  the  case  of 
a  bill  sent  to  an  agent  for  negotiation.     Glen  on  Bills,  109. 

The  counsel  for  the  plaintiffs  in  error,  however,  attempted 
to  take  the  case  out  of  this  last  exception  to  the  general  rule, 
on  the  ground  that  these  agents  only  received  the  bill  for  col- 
lection, and  that  they  received  no  instructions  to  present  it 
for  acceptance  before  it  came  due.  I  infer,  however,  from 
the  note  of  the  case  of  The  Bank  of  Scotland  v.  Hamilton,  as 
given  by  Glen,  that  the  present  case  cannot  be  distinguished 
from  that  in  this  respect.  For  it  there  appears  that  the  bill 
then  in  question  was  finally  presented  for  acceptance  on  the 
evening  of  the  fourth  day  from  its  date,  after  the  drawer  had 
failed,  and  then  only  in  consequence  of  a  letter  from  Dunlop, 
who  had  sent  the  bill  to  the  agents  in  Glasgow  three  days  be- 
fore. From  that  statement  of  the  case,  I  think  we  may  fairly 
presume  there  were  no  special  directions  to  the  agents  to 
present  the  bill  for  acceptance  when  it  was  originally  sent  to 
them  for  collection,  especially  as  it  had  but  font  days  to  run 
when  it  was  originally  discounted  by  Dunlop.  On  this  sub- 
ject, Pothier  says,  in  regard  to  the  indorsement  of  a  bill  by 
the  owner  thereof  to  another,  as  a  mere  agent  to  receive  the 
amount  due  thereon  for  the  indorser  and  as  his  proxy :  ^'  The 
contract  which  such  an  indorsement  implies,  and  which  it 
makes  between  the  indorser  and  the  person  to  whom  he 
makes  his  order,  is  a  contract  of  agency,  and  creates  the 
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ordinary  obligations  of  an  agent;  and,  consequently,  he  to 
whom  the  order  is  given  is  liable  in  the  character  of  an  agent, 
as  regards  his  indorser,  the  owner  of  the  bill,  to  obtain  ac- 
ceptance if  it  has  not  already  been  accepted,  and  to  go  when 
the  bill  becomes  due  to  receive  payment  thereof,  and  remit 
him  the  amount ;  and  also  in  default  of  acceptance  or  of  pay- 
ment, to  make  the  protests,  &o.,  which  are  necessary  in  such 
cases,  and  the  indorser  on  his  part  is  bound  to  make  good  the 
whole  of  the  expenses  which  have  been  incurred  therefor  by 
the  indorsee."  Poth.  Traits  du  Coht.  de  Change,  c.  4,  No. 
82.  Again  :  ^'  The  bearer  of  the  bill,  where  he  is  merely  the 
agent  of  the  owner,  ought  to  present  it  as  soon  as  possible  to 
the  drawee  to  have  it  accepted.  It  is  very  important  to  have 
it  accepted,  as  it  is  only  by  accepting  it  that  the  drawee  be- 
comes bound  to  pay  it.  Without  such  acceptance,  the  owner 
of  the  bill  has  for  his  debtor  only  the  drawer  of  the  bill,  to 
whom  he  has  paid  its  value.  Therefore,  if  the  drawer  should 
happen  to  fail,  the  bearer  of  the  bill  who  had  neglected  to 
present  it  for  acceptance  would  be  liable  to  damages,  if  it  was 
his  fault,  in  favor  of  the  owner  of  the  bill  for  whom  he  was 
agent."  Id.  No.  128.  The  principles  thus  laid  down  by 
Pothier  are  recognized  by  Beawes  and  Paley  as  sound  and 
correct,  in  relation  to  the  duties  and  liabilities  of  agents  who 
are  employed  in  negotiating  or  collecting  bills  of  exchange  ; 
and  I  can  see  no  good  reason  why  they  should  not  be  applied 
to  the  case  now  under  consideration.  If  the  receiving  a  bill 
by  an  agent,  to  collect,  implies  an  obligation  on  his  part  to 
take  the  necessary  steps  to  charge  the  drawer  and  indorsers, 
by  protest  and  notices,  in  case  it  is  not  accepted  and  paid  by 
the  drawee,  I  do  not  see  why  due  diligence  on  the  part  of  the 
agent,  in  procuring  the  acceptance  of  the  drawee  without 
delay,  when  it  may  be  necessary  or  beneficial*  to  the  interests 
of  the  principal,  should  not  also  be  implied,  as  it  is  the  duty 
of  a  faithful  agent  to  do  for  his  principal  whatever  the  prin- 
cipal himself  would  probably  have  done  if  he  was  a  discreet 
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and  prudent  man.  Even  where  the  principal  is  habittiallj 
negligent  in  attending  to  his  own  interests,  it  forms  no  excuse 
for  similar  negligence  on  the  part  of  his  agent.  The  fact, 
therefore,  that  the  bill  in  this  case  was  not  put  into  the  hands 
of  the  agents  for  collection  until  some  time  after  it  bore  date, 
was  no  legal  excuse  for  their  negligence  in  not  sending  it  on 
for  acceptance  and  payment  without  unnecessary  delay.  For 
these  reasons,  I  agree  with  the  court  below,  that  the  Aliens 
were  legally  liable  to  the  owners  of  this  bill  for  the  damages, 
if  any,  which  the  latter  sustained  by  the  non-presentment  of 
the  bill  to  the  drawee  for  acceptance  previous  to  the  time  it 
became  due. 

In  relation  to  the  amount  of  damages,  however,  I  think  the 
charge  of  the  judge,  who  tried  the  cause,  was  clearly  wrong ; 
and  that  it  has  unquestionably  produced  great  injustice  in 
this  case.  As  we  have  before  seen,  the  relation  between  the 
drawer  or  iudorser  of  the  bill  and  the  person  to  whom  it  is 
transferred  for  the  mere  purpose  of  negotiation  or  collection, 
is  not  the  relation  of  indorser  and  indorsee,  so  as  to  throw  the 
loss  of  the  whole  amount  of  the  bill  upon  the  latter,  if  he 
neglects  to  present  the  same  for  acceptance  and  payment  in 
time,  or  to  give  notice  of  its  dishonor  to  the  indorser,  as  re- 
quired by  law.  Nor  will  the  payment  of  the  damages,  by  the 
agent,  have  the  effect  to  subrogate  him  to  all  the  rights  and 
remedies  of  the  person  from  whom  he  received  the  bill,  as 
against  other  parties  who  may  be  liable  for  the  payment 
thereof ;  but  it  is  a  mere  contract  of  agency,  which  leaves 
the  indorser  to  all  his  rights  and  remedies  for  the  recovery  of 
his  debt  as  agaiiist  other  parties,  and  only  renders  the  indorsee 
liable  as  agent  for  the  actual  or  probable  damages  which  his 
principal  has  sustained  in  consequence  of  the  negligence  of 
such  agent.  This  principle  was  distinctly  recognized  by  the 
Court  of  King's  Bench  in  England,  in  the  case  of  Van  Wart 
V.  WooUey,  5  Dowl.  &  Ryl.  874,  where  the  plaintiff  had  not 
lost  his  remedy  against  the  drawers  of  the  bill,  or  the  persons 
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firom  whom  he  received  it,  by  reason  of  the  neglect  of  the 
agents  to  present  it  for  acceptance  in  due  time  ;  the  drawers 
of  the  bill  in  that  case  having  drawn  without  authority  when 
they  had  no  funds  in  the  hands  of  the  drawees,  and  Irving  & 
Co^  who  had  sent  the  bill  to  the  plaintifGs  in  payment,  not 
standing  in  the  situation  of  indorsers  of  the  bill,  as  their 
names  did  not  appear  upon  it.  In  that  case,  however,  if 
there  had  been  any  evidence  to  warrant  the  belief  that  the 
bill  would  have  been  accepted  if  an  immediate  acceptance  or 
rejection  of  the  bill  by  the  drawees  had  been  insisted  on,  ac- 
cording to  the  decision  in  the  case  of  The  Bank  of  Scotland 
V.  Hamilton,  the  loss  which  had  arisen  from  the  neglect  of  the 
defendant  in  not  pressing  for  an  acceptance,  or  in  not  giving 
due  notice  of*  the  dishonor  of  the  bill  immediately,  if  it  could 
then  probably  have  been  collected  from  the  drawees,  should 
have  fallen  upon  WooUey  &  Co.  instead  of  Irving  &  Co.,  who 
had  remitted  the  same  to  Van  Wart ;  and  the  plaintiff  would 
then  have  been  permitted  to  recover  whatever  damages  had 
been  sustained  by  such  negligence,  for  the  benefit  of  Irving 
&  Co.  In  that  respect  Irving  &  Co.  stood  in  the  same  rela- 
tive situation  to  Van  Wart  as  Dunlop  did  to  The  Bank  of 
Scotland,  in  the  case  before  referred  to ;  and  Woolley  &  Co. 
occupied  the  situation  of  Hamilton  &  Co.,  who  were  held 
liable  in  that  case,  in  exoneration  of  Dunlop's  liability.  The 
only  difference  in  principle  which  I  can  see  between  the  two 
cases  is,  that  in  the  Scotch  case  it  was  evident  that  the  bill 
would  probably  have  been  accepted  and  saved,  if  it  had  been 
presented  for  acceptance  on  Saturday,  when  it  was  received 
by  the  agent  in  Glasgow,  instead  of  being  kept  back  until 
Tuesday  evening,  when  news  of  the  drawers'  failure  had 
reached  that  place;  and  therefore,  to  exonerate  Dunlop, 
who  remitted  the  bill,  the  agents  in  Glasgow  were  very  prop- 
erly charged  with  the  amount  of  the  bill,  the  whole  of  which 
had  been  lost  through  their  negligence,  except  the  small 
amount  of  dividend  which  the  bank  would  be  entitled  to  out 
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of  the  drawers'  estate  under  the  commission  of  bankruptcy 
against  him  ;  whereas,  in  the  case  of  Van  Wart  v.  Woolley, 
there  was  no  reason  to  believe  that  the  bill  would  have  been 
accepted  if  the  agfent  had  insisted  upon  an  answer  immedi- 
ately,  and  there  was  as  little  probability  that  any  thing  would 
have  been  obtained  from  the  drawers  if  Van  Wart  or  Irving 
&  Co.  had  received  notice  of  the  dishonor  of  the  bill  immedi- 
ately after  it  was  received  by  the  agent  in  London.  In  the 
latter  case,  therefore,  the  damage  which  either  Van  Wart  or 
those  who  had  transmitted  him  the  bill  in  payment  had  sus- 
tained was  merely  nominal.  Besides,  the  Supreme  Court  of 
this  State  having  decided  that  neither  the  drawers  nor  Irving 
&  Co.  were  discharged  from  their  liability  to  the  plaintiff  by 
this  neglect  of  his  agent,  neither  of  them,  in  fact,  having  been 
injured  by  such  neglect,  the  plaintiff,  upon  the  second  trial, 
was  of  course  only  held  to  be  entitled  to  such  damages  as  he 
had  sustained,  and  which  were  nominal  only.  If  the  rule  laid 
down  by  the  judge  who  tried  the  present  ^case  was  correct, 
that  the  principal  was  entitled  to  recover  the  whole  amount 
of  the  bill  and  interest,  because  there  was  no  other  evidence 
to  enable  the  jury  to  discover  what  the  damage  was,  then  the 
plaintiff  in  the  case  of  Van  Wart  v.  Woolley  should  have  been 
permitted  to  retain  his  verdict  upon  the  first  trial ;  as  it  did 
not  then  appear  whether  he  could  actually  succeed  in  collect* 
ing  the  money,  either  from  the  drawers  of  the  bill,  or  from 
Irving  &  Co.;  neither  did  it  then  appear  whether  by  the 
laws  of  this  State,  where  they  resided,  they  were  not  actually 
discharged  from  liability,  so  that  no  judgment  could  be  re- 
covered against  them,  in  consequence  of  the  negligence  of  the 
agent.  The  granting  of  the  new  trial  in  that  case,  therefore, 
proceeded  upon  the  principle  that  the  agent  was  not  liable  for 
the  whole  amount  of  the  bill,  unless  damages  to  that  extent 
had  been  sustained  by  his  neglect,  and  that  to  recover  dam- 
ages to  that  extent  it  was  incumbent  upon  the  party  claiming 
to  give  sufficient  evidence  to  satisfy  the  court  and  jury  that 
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it  was  at  least  probable  that  he  had  sustained  damages  to  that 
amount.  Neither  the  Scotch  nor  the  English  case,  therefore, 
is  an  authority  to  sustain  the  charge  of  the  judge  in  relation 
to  the  amount  of  damages  in  the  present  case ;  on  the  con- 
trary, the  case  of  Van  Wart  v.  Woolley  is  a  direct  authority 
to  show  that  the  agent  ought  not  to  be  charged  with  the 
whole  amount  of  the  bill,  unless  there  is  sufficient  evidence  to 
render  it  at  least  probable  that  the  whole  amount  of  the  debt 
would  have  been  saved  if  the  agent  had  discharged  the  duty 
which  his  situation  imposed  upon  him. 

Where  there  is  a  reasonable  probability  that  the  bill  would 
have  been  accepted  and  paid  if  the  agent  had  done  his  duty, 
or  where,  by  the  negligence  of  the  agent,  the  liability  of  a 
drawer  or  indorser,  who  was  apparently  able  to  pay  the  biU, 
has  been  discharged,  so  that  the  owner  of  the  bill  cannot 
legally  recover  against  such  drawer  or  indorser,  I  admit  the 
agent  by  whose  negligence  the  loss  has  occurred  is  prima  facie 
liable  for  the  whole  amount  thereof,  with  interest,  as  damages ; 
unless  he  is  able  to  satisfy  the  court  and  jury  that  the  whole 
amount  of  the  bill  has  not  been  actually  lost  to  the  owner  in 
consequence  of  such  negligence.  The  case  under  considera- 
tion, however,  is  one  of  a  very  different  description.  Here  it 
is  perfectly  evident,  from  the  testimony  of  one  of  the  drawees, 
that  the  draft  would  not  have  been  accepted  at  any  time  after 
it  was  received  by  the  Aliens  for  collection,  as  the  drawees 
had  received  express  directions  from  the  drawer  not  to  accept ; 
nor  would  they  have  accepted  it,  even  without  such  a  prohibi- 
tion, unless  they  had  previously  been  advised  so  to  do  by  the 
drawer.  The  fact  also  that  the  drawer's  credit  was  not  good 
at  the  time  this  draft  was  received  for  collection,  he  having 
suffered  his  note  to  Boyd  and  Suydam  to  lie  under  protest  for 
some  time,  apd  the  express  directions  given  by  him  to  the 
drawees  not  to  accept  this  draft,  rendered  it  highly  improbable 
that  he  would  have  paid  the  draft  himself  to  save  his  credit, 
if  it  had  been  sent  back  protested  at  an  earlier  day.    From 
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the  facts  of  the  case,  therefore,  I  thiDk  there  was  no  ground 
for  supposing  that  the  owners  had  sustained  any  actual  dam- 
age from  the  mistake  of  the  Aliens  in  not  sending  on  the  bill 
for  acceptance  immediately  af t«r  they  received  it  for  collection 
in  New  York ;  or  that  their  chance  of  obtaining  payment  from 
the  drawer  was  materially  impaired  by  the  delay  of  the  pro* 
test  for  a  few  days.  Under  the  circumstances  of  this  case, 
therefore,  I  think  the  jury  should  have  been  instructed  that, 
upon  the  evidence,  the  plaintiffs  were  only  entitled  to  nominal 
damages  ;  or  at  least  they  should  have  been  told  to  find  only 
such  damages  as  they  should,  from  the  evidence,  believe  it 
probable  the  plaintifEs  might  have  sustained  by  the  delay  in 
presenting  the  draft  for  acceptance  immediately ;  for  I  do  not 
see  how  it  is  possible  for  any  one  to  believe,  or  even  to  sup- 
pose it  probable  from  this  evidence,  that  the  whole  amount  of 
this  draft  was  in  fact  lost  to  the  plaintiffs  below,  by  the  delay 
of  the  Aliens  in  presenting  it  to  the  drawees,  and  giving 
notice  of  the  dishonor  thereof  immediately  to  the  drawer, 
who  never  intended  that  it  should  be  accepted  and  paid. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  of  the 
court  below  should  be  reversed,  and  that  a  venire  de  novo 
should  be  awarded ;  to  the  end  that  no  more  damages  may  be 
recovered  than  such  as  a  jury  may  believe  it  probable,  frt>m 
the  evidence  adduced,  that  the  plaintiffs  may  have  sustained 
from  the  negligence  of  their  agents. 

By  Senator  Vebplakok.  In  this  case,  the  defendants  in 
the  court  below  were  agentd  for  collecting,  for  a  commission, 
a  draft  on  another  State,  payable  after  date.  What  are  the 
duties  and  responsibilities  of  agents  in  regard  to  presenting 
such  paper  for  acceptance  ?  Legal  authority,  as  well  as  com- 
mercial usage,  has  long  settled,  as  a  general  rule,  that  the 
holder  of  a  biU  of  exchange,  payable  at  a  specific  time^  is  not 
obliged  to  present  such  bill  for  acceptance  in  order  to  hold 
the  drawer  or  prior  indorser.    It  is,  indeed,  usual  as  well  as 
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pradent  to  do  so,  both  for  the  sake  of  the  added  security  and 
better  credit  of  the  paper,  and  because,  in  case  of  refusal, 
recourse  may  be  had  immediately  to  the  drawer.  It  is,  there- 
fore, the  duty  of  an  agent  for  eoUection  to  exert  the  custom- 
ary prudence,  and  present  such  paper  for  acceptance  without 
delay,  since,  by  neglect,  his  principal  may  either  lose  the 
drawee's  security,  and  the  credit  it  gives,  or  else  be  preyented 
from  making  such  inquiries  and  demands,  or  using  such  legal 
or  precautionary  measures  towards  the  drawer  or  other  par- 
ties as  might  tend  to  secure  his  debt.  This  distinction  was 
long  ago  stated  by  Pothier,  who  points  out  the  different  ob- 
ligations of  him  who  holds  a  bill  as  an  agent  Q^  n^andataire  ") 
«« who  ought  to  present  it  for  acceptance  as  soon  as  possible ; " 
and  those  of  him  who  holds  as  owner  Q^  lorsque  le  porteur 
est  en  m6me  temps  le  proprietaire  "),  who  may  present  it  when 
he  thinks  fit.  Contrat  de  Change,  partie  1,  c.  5,  art.  128. 
This  distinction  was  recognized  in  the  English  elementary 
books  (see  earlier  editions  of  Chitty  on  Bills,  and  other  wri- 
ters there  cited)  as  part  of  the  general  commercial  law  of 
Europe,  before  any  express  judicial  decision  to  that  point. 
The  mpdern  case  of  Van  Wart  v.  WooUey,  5  Dowl.  &  Ryl.  874, 
8  Bam.  &  Cres.  489,  has  sanctioned  the  principle  judicially, 
by  deciding  that  the  delay  of  an  agent  to  give  notice  of  non- 
acceptance  of  bills  subjected  him  to  damages,  even  when  the 
drawer  was  not  discharged.  The  case  of  the  Bank  of  Scot- 
land 9.  Hamilton,  dted  in  1  Bell's  Commentary  on  the  Laws 
of  Scotland,  409,  decided  by  the  Scotch  Court  of  Sessions,  is 
remarkable  for  its  similarity  to  the  present  case,  and  is  entitled 
to  the  same  authority  with  us  as  it  receives  in  England  (see 
Chitty  on  Bills,  800,  who  refers  to  that  case  as  an  authority 
to  this  point),  as  well  on  account  of  the  general  uniformity 
of  the  law  of  negotiable  paper  in  the  civilized  world  as  be- 
cause it  is  evident  from  the  books  that  on  this  head  the  Scotch 
law  conforms  to  the  English,  and  is  much  governed  by  its 
usages  and  decisions.    In  that  case,  a  bill  payable  at  Olasgow, 
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three  days  after  date,  was  sent  to  an  agent  at  that  city  for 
collection.  It  is  stated  ^^  that  it  is  not  customary  for  porteurs 
(bearers)  of  bills  at  short  dates  to  present  them  for  accept- 
ance.*' Before  the  day  of  payment,  the  drawer  failed,  and 
the  Glasgow  Bank  refused  to  accept.  It  was  not  clear  whether 
the  bank  would  have  accepted  the  draft  if  it  had  been  immedi- 
ately presented ;  for  the  bank  had  no  funds  of  the  drawer,  and 
the  practice  had  been  to  make  provisions  for  such  drafts  at 
the  day  of  payment.  The  action  was  against  the  agents.  ^^  The 
court  held  that,  as  agentSj  they  were  bound  immediately  to 
present  the  bill  for  acceptance." 

Thus,  it  seems  to  be  the  general  commercial  law  of  the 
civilized  world  that,  when  a  bill  is  payable  at  a  day  certain, 
the  drawer  and  indorser  are  not  discharged,  if  the  bill  is  not 
presented  until  the  day  of  payment.  Yet  it  is  still  the  duty 
of  the  agent  for  collection  to  present  the  bill  for  acceptance 
without  delay,  and  to  give  imipediate  notice  of  refusal  to 
accept.  The  reason  of  this  I  take  to  be,  that  the  drawer,  by 
fixing  a  day  certain  for  payment,  assumes  the  responsibility 
of  providing  funds  at  that  time,  whatever  may  have  been  his 
previous  credit  with  the  drawee.  Again,  an  indorser  makes, 
as  the  phrase  is,  '^  a  new  bill  on  the  same  terms  ;  and,  besides, 
he  waives  his  right  of  immediate  acceptance  by  not  enforcing 
it,  but  putting  his  bill  into  circulation  without  acceptance.'* 
Not  so  he  who  places  a  bill  in  his  agent's  hands  for  collection. 
He  makes  no  waiver  or  postponement  of  any  of  his  rights, 
but  looks  directly  to  the  means  necessary  or  expedient  for  his 
own  security.  In  the  present  instance,  the  draft,  which  the 
payees  might  have  retlined  until  the  day  of  payment  had 
they  thought  fit,  was  placed,  directly  upon  receiving  it,  in  the 
hands  of  agents,  who  were  to  receive  *^  a  commission  or  com- 
pensation for  collecting  the  same."  It  was  retained  for  sev- 
enteen days  by  the  agents,  who  could  have  forwarded  it  for 
acceptance  the  next  day.  Nor,  after  it  had  been  refused 
acceptance,  did  they  agi  present  it  for  payment.    In  the 
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delay  of  presentation  for  acceptance,  there  was  want  of  due 
diligence.  The  principle  is  familiar  that  an  agent,  for  paj, 
is  bound  to  use  such  means,  care,  skill,  and  precaution  as  are 
adequate  to  the  due  execution  of  his  trust.  He  must  use  the 
ordinary  diligence  of  a  skilful  and  prudent  man  in  such  afhirs. 
Now  an  early  presentment  for  acceptance  is  an  obvious  pre- 
caution which  a  prudent  man  of  business  would  take  to  insure 
collection  of  a  questionable  draft.  By  this  neglect  or  delay, 
the  payees  were  prevented  from  making  those  demands  and 
taking  such  immediate  measures  as  to  the  drawer,  on  receipt 
of  notice  of  non-acceptance,  as  might  possibly  have  secured 
the  payees  in  some  way  or  other.  At  the  late  period  at  which 
they  did  receive  such  notice,  they  preferred  looking  to  the 
responsibility  of  their  agents.  These  must  be  held  responsible 
for  the  consequences  of  their  negligence  to  the  amount  of  the 
damage  so  caused.  Nor  is  it  a  sufficient  defence  of  the  agents 
that  the  bill  would  not  have  been  accepted  if  immediately 
presented,  because  the  drawer  had  directed  that  it  should  not 
be,  nor  that  it  was  uncertain  whether  the  funds  in  the  hands 
of  the  drawees  were  sufficient  or  not  to  meet  the  draft  at  the 
day  fixed  for  payment.  At  and  after  the  time  when  the  draft 
should  have  been  presented,  the  drawer  was  in  business  at 
New  York,  struggling  for  and  obtaining  credit,  and  having 
the  command  of  funds  which  he  applied  to  pay  other  drafts, 
presented  subsequently  to  the  date  when,  with  due  diligence, 
notice  of  the  non-acceptance  of  this  bill  would  have  been 
received.  Whatever  might  have  been  his  first  intention,  it 
was  not  for  a  court  and  jury  to  assume  the  broad  presumption 
that  an  immediate  demand,  upon  return  of  the  draft,  with 
such  other  legal  measures  as  the  state  of  business  between 
the  parties  or  other  circumstances  might  render  advisable, 
would  not  have  led  to  the  ultimate  payment.  As  a  mere 
conjectural  inference  from  the  character  and  course  of  busi- 
ness of  Eastabrook,  as  incidentally  presented  in  the  evidence, 
I  should  think  the  probability  rather  the  other  way,  and  that 
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immediate  and  urgent  measures  might  perhaps  have  prerented 
loss.  His  death,  and  the  consequent  insolyency  of  his  estate, 
have  left  all  this  mere  matter  of  conjecture ;  but  it  is  quite 
immaterial  as  to  the  ^question  of  the  agent's  duty,  and  the 
right  of  action  against  him,  though,  were  it  distinctly  in  evi- 
dence either  way,  it  might  affect  the  measure  of  damages. 

Thus  far,  then,  I  think  the  law  quite  clear  as  to  the  rights 
of  holders  of  bills,  and  the  duties  of  collecting  agents ;  but  I 
have  had  more  hesitation  as  to  the  rule  of  damages.  Is  the 
plaintiff,  in  similar  cases,  to  be  obliged  to  make  out  in  evi- 
dence the  precise  actual  amount  of  the  damage  he  sustained, 
and  thus  to  give  to  the -party  in  fault  all  the  numerous  and 
great  advantages  of  doubt,  uncertainty,  and  difficulty  in  the 
proof?  Or  are  we  to  apply  to  these  cases  the  doctrine  of 
laches  in  commercial  paper,  as  between  the  holder  and  other 
parties,  and  consider  the  agent  as  having  made  the  paper  his 
own  by  his  neglect  ?  Contradictory  as  these  rules  are,  they 
have  yet  each  their  share  of  authority,  and  are  just  and  wise 
when  applied  to  other  questions ;  but  I  am  not  satisfied  with 
the  equity  in  the  commercial  policy  of  either,  when  applied 
to  a  collecting  agency,  and  I  have  sought  in  the  decisions  for 
some  safer  and  more  equitable  doctrine  on  that  head. 

Considering  the  subject  in  regard  to  commercial  policy, 
there  is,  on  one  side,  the  vast  amount  of  paper  daily  collected 
through  our  banks,  the  great  public  necessity  for  giving 
every  facility  and  inducement  to  such  collections,  the  serious 
drawback  on  those  facilities,  and  inducements  that  would  be 
occasioned,  and  the  opportunity  of  firaud  afforded  if  worthless 
paper  deposited  for  collection  can,  whenever  parties  are  dis^ 
charged  by  the  blunder  of  a  clerk,  be  saddled  irrevocably  on 
responsible  agents  and  ^^made  their  own"  absolutely,  and 
without  allowing  any  defence  or  mitigation  of  damages.  On 
the  other  hand,  the  policy  of  holding  such  agents  to  strict 
accountability  is  equally  clear.  Our  whole  system  of  negoti- 
able paper,  and  its  •responsibilities,  formed,  as  it  is,  by  long 
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experience^  and  admirably  adjusted  to  the  varied  uses  of 
commerce,  rests  upon  the  single  principle  of  strict  punctu- 
alily  in  demands,  presentments,  and  notices,  as  well  as  in 
payments.  Now  the  policy  and  necessity  of  that  punctuality, 
apply  with  the  satae  force  to  the  agent  of  such  paper  that 
they  do  to  the  principal.  I  can,  therefore,  find  no  sounder 
rule  of  damages,  nor  one  better  protecting  and  reconciling  all 
these  claims  of  policy  and  justice,  than  that  pointed  out  by 
the  decisions  in  a  large  class  of  cases  of  agency,  and  by  the 
analogy  of  the  measure  of  damages  in  trover.  In  those  cases, 
the  presumption  is,  in  the  first  instance,  to  the  full  nominal 
amount  of  the  loss,  as  it  appears  on  the  face  of  the  trans- 
action against  the  agent  wanting  in  diligence,  or  the  party 
g^ty  of  the  tortious  conversion.  Thus,  where  an  agent  or 
factor  neglects  to  insure  for  his  principal,  according  to  order, 
he  is  held  responsible  for  the  default,  prima  fade^  to  the 
total  amount  which  he  ought  to  have  covered  by  insurance. 
But  at  the  same  time  he  is  allowed  to  put  himself  in  the 
place  of  the  underwriter,  and  to  prove  fraud,  deviation,  or 
any  other  defence  which  would  have  been  good,  had  the 
insurance^  been  made,  or  which  would  go  to  show  that 
nothing  at  all,  or  how  much,  was  actually  lost  by  the  neglect. 
Delaney  v.  Stoddart,  1  T.  R.  22 ;  Wallace  v.  Tellfair,  2  T.  R. 
188 ;  Webster  v.  De  Tastet,  7  T.  R.  157.  In  the  courts  of  this 
State,  Rundle  v.  Moore,  8  Johns.  Cas.  86.  And  in  the  courts 
of  the  United  States,  Morris  v.  Summerl,  2  Wash.  203.  See 
also  1  Phil,  on  Ins.  521,  and  the  cases  there  cited.  So  too, 
in  actions  against  sherifiGst,  where  those  official  public  agents 
become  chargeable  with  the  debt  of  another  by  their  own 
negligence  or  misconduct  When  the  default  is  established, 
the  amount  due  the  plaintiff  in  the  original  suit  is  the 
prima  facie  evidence  of  the  measure  of  damages.  This  pre- 
sumption may  be  controlled  or  rebutted,  and  the  sheriff  may 
give  in  evidence  any  fact,  showing  either  that  the  party  has 
not  been  actually  injured,  or  to  a  much  less  amount    He 
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may  show,  for  instance,  the  insolvency  of  the  original  debtor. 
But  the  burden  of  proof  is  upon  him ;  if  he  leaves  the  pre- 
sumption uncontradicted,  that  establishes  the  measure  of 
damages.  This  has  been  frequently  ruled  at  our  Circuits, 
nor  can  I  find  that  it  has  ever  been  questioned  in  our  Su- 
preme Court,  and  is  substantially  recognized  in  Potter  v. 
Lansing,  1  Johns.  215 ;  Russell  v.  Turner,  7  Johns.  189.  The 
Massachusetts  decisions  are  particularly  full  and  express  on 
this  very  point.  See  10  Mass.  470 ;  11  Mass.  89 ;  11  Mass.  188 ; 
13  Mass.  187.  Similar  decisions  may  be  found  in  the  reports 
of  other  States.  So  again  in  trover.  In  Ingalls  v.  Lord  (1 
Cowen,  240),  in  trover  for  a  note,  it  was  held,  that  the 
prima  facie  measure  of  damages  was  the  face  of  the  note ; 
but  that  evidence  might  be  given  to  reduce  the  amount,  by 
proving  payment  in  part,  or  the  insolvency  of  the  maker,  or 
any  other  fact  invalidating  the  note  or  lessening  its  value. 

It  is  true,  that  Lord  Tenterden,  in  Van  Wart  v.  WooUey, 
^  above  cited,  held  that  damages  must  be  shown,  and  that  the 
face  of  the  bill  is  not  the  conclusive  measure ;  but  this  I  think 
is  not  in  contradiction  to  the  view  that  I  have  taken.  I 
therefore  take  the  cases  before  mentioned  to  poiut  out  the 
sound  doctrine  here.  The  face  of  the  bill  is  the  prima  fade 
measure  of  damages.  These  may  be  reduced  by  any  positive 
evidence  proving  the  real  damage  to  be  less ;  but  the  burden 
of  that  proof  must  be  upon  the  negligent  agent,  and  not  on 
the  party  who  suffers  by  his  negligence.  Circumstances  like 
those  of  the  present  case  may  often  render  it  difficult  or  im- 
possible for  either  party  to  prove  or  even  to  form  a  probable 
estimate  of  the  precise  damages  incurred  by  the  agent's  neg- 
lect. In  such  cases,  is  it  not  just  that  those  chances  of  loss 
which  must  fall  upon  one  or  the  other  should  be  thrown 
upon  the  party  in  default,  and  not  upon  the  innocent  suf- 
ferer? It  was,  then,  for  the  defendants  here  to  show  that 
the  debt  would  not  have  been  paid  had  due  diligence  been 
used,  or  that  there  were  any  other  circumstances  to  diminish 
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the  actoal  damages  below  the  nominal  amoant.  I  do  not 
see  that  this  was  done,  and  therefore  think  that  Chief  Justice 
Jones  was  right  in  his  charge :  ^'  That  the  court  and  jury 
having  no  knowledge  what  the  amount  of  damages  was  ex- 
cept from  the  proof  of  the  amount  of  the  draft,  the  jury 
should  find  for  the  plaintlfib  for  the  amount  of  the  draft,  and 
interest  from  the  day  it  became  due." 

Perhaps  the  case  was  a  hard  one.  So  are  many  others  that 
arise  under  our  law  of  negotiable  paper,  in  consequence  of 
laches  of  parties.  In  all  such  instances,  the  hardship  of  the 
particular  case  must  yield  to  the  necessity  of  adhering  to 
some  general  rule  founded  on  broad  considerations  of  public 
policy.  I  can  find  no  such  rule  safer  or  more  conducive  to 
commercial  convenience,  or  sanctioned  by  stronger  authority, 
than  the  one  I  have  stated. 

If,  however,  we  abandon  this  rule,  the  only  alternative,  in 
my  judgment,  so  far  as  authority  governs,  is  to  adopt  the 
stricter  doctrine  of  our  Supreme  Court  in  Le  Guen  v.  Gou- 
vemeur  and  Eemble,  1  Johns.  Cas.  467 ;  and  affirmed  in  1800 
in  this  court :  ^^  That,  where  the  property  consists  of  credits^ 
the  agent  whose  breach  of  orders  causes  damages  is  bound 
to  answer  to  the  amount  of  the  credits,  and  the  principal  may 
abandon  to  him."  The  only  defence  distinctly  recognized  as 
valid  in  those  doctrines  is  that  of  fraud,  or  some  similar  one 
going  to  invalidate  the  whole  contract. 

Upon  this  principle,  the  agents  here  would  be  held  to  have 
made  the  paper  their  own  by  their  default,  if  the  plaintifGs 
below  thought  fit  to  abandon  it  to  them ;  and  this,  perhaps, 
is  the  ground  on  which  the  Superior  Court  rested  their  deci- 
sion in  this  case ;  the  reasons  of  which  I  regret  that  we  have 
not  before  us. 

Under  the  circumstances  of  the  case,  either  this  rule  or 
that  which  I  have  stated  before  would  affirm  the  judgments 
of  the  courts  below ;  but  I  place  my  own  vote  for  affirmance 
upon  the  ground  first  stated,  as  being  the  most  equitable,  the 
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moBt  conducive  to  public  policy,  and  as  supported  by  the 
analogy  and  authority  of  many  modem  decisions. 

Judgment  reverted. 
In  the  rule  for  judgment  of  reversal,  the  following  entxy 
was  made:  ^*It  is  further  ordered  and  adjudged  that  an 
agent  who  receives  a  bill  of  exchange  for  collection  which 
has  not  been  accepted  is  bound  to  present  the  same  for 
acceptance  without  unreasonable  delay,  as  well  as  to  present 
the  same  for  payment  when  it  becomes  due,  or  he  will  be 
liable  to  his  principal  for  the  damages  which  the  latter  sus- 
tains by  such  negligence." 


Chicopee  Bank  t;.  Philadelphia  Bank. 

(8  Wallaee,  641.    Supreme  Court  of  the  United  States,  December,  1869.) 

Payable  at  bank.  Negligence  of  collecting  bank,  —  Thoagh  commercial  paper  be 
physically  in  the  bank  at  which  it  is  pa3rable,  yet  if  the  bank  is  ignorant  of 
this  by  reasoi^  of  the  fact  that  the  letter  in  which  it  was  sent  sUpped  through  a 
crack  in  the  cashier's  desk  and  disappeared  before  it  had  been  seen  by  him, 
then  there  is  no  presentment,  eren  though  the  acceptor  had  no  funds  there, 
and  did  not  mean  to  pay  tlie  bill.  And  such  a  disi^pearance  carries  a  pre- 
sumption with  it  of  negligence  in  the  collecting  bank,  and  throws  the  burden 
of  proof  upon  the  bank  to  repel  this  presumption.  In  the  absence  of  such 
proof,  the  bank  is  responsible  to  the  holder  for  the  amount  of  the  bill  or  note. 

This  was  a  suit  by  the  Seventh  National  Bank  of  Philadel- 
phia against  the  Chicopee  Bank  of  Springfield,  Massachusetts, 
founded  upon  the  allegation  that,  by  reason  of  the  neglect  of 
the  latter  bank,  the  former  lost  its  remedy  against  the  prior 
parties  on  a  bill  of  exchange ;  to  wit,  the  drawer  and  payee. 

The  bill  was  drawn  by  one  Coglin  of  Philadelphia,  on 
Montague,  of  Springfield,  payable  to  one  Rhodes,  of  Philadel* 
phia,  for  $10,000,  and  accepted  by  Montague  specially  pay- 
able at  the  Chicopee  Bank.      The  day  of  payment  was 
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Saturday,  Feb.  18, 1865.  On  the  18th,  Rhodes,  the  holder, 
*  indorsed  the  bill  for  Talue  to  the  Philadelphia  Bank,  which 
sent  it  at  once  by  mail,  enclosed  in  a  letter  to  the  Chicopee 
Bank,  to  receive  payment.  The  course  of  the  mail  between 
Philadelphia  and  Springfield  is  two  days.  On  the  15th,  this 
letter,  with  other  letters  find  papers,  was  duly  delivered  by 
the  postman,  and  placed  on  the  cashier's  table  ;  but  (as  was 
afterwards  ascertained)  this  letter  slipped  from  the  pile 
through  a  crack  in  J;he  table,  into  a  drawer  of  loose  papers, 
smd  its  presence  in  the  bank  was  not  known  to  the  cashier, 
and,  as  the  two  banks  had  no  previous  dealings,  he  was  not 
expecting  any  thing  from  the  other  bank.  On  the  18th, 
Montague,  the  acceptor,  made  no  attempt  to  pay  the  bill, 
either  by  calling  for  it  or  depositing  funds,  and  subsequently, 
at  the  trial,  made  oath  that  he  intended  not  to  pay  the  bill, 
and  had  a  defence  against  it.  The  cashier  of  the  Philadel- 
phia Bank,  not  receiving  on  the  17th  an  acknowledgment 
of  the  letter  which  he  had  sent  on  the  18th,  felt  somewhat 
anxious;  and  on  the  18th  consulted  the  president.  On 
Monday,  the  20th,  he  telegraphed  to  the  cashier  of  the  Chic- 
opee Bank  as  follows :  — 

*^  Did  not  you  receive  ours  of  18th  instant,  with  Montar 
gue's  acceptance,  (10,000?  "  » 

The  despatch  did  not  indicate  either  the  time  or  place  of 
payment  of  the  draft ;  and  the  reply  was  sent :  — 

"  Not  yet  received." 

This  despatch  was  received  by  the  cashier  of  the  Philadel* 
phia  Bank  at  noon  of  the  20th.  He  testified  at  the  trial  that 
he  wrote  to  Mr.  Rhodes  the  same  day,  informing  him  of  what 
he  had  learned,  that  he  had  no  recollection  of  writing  to 
Coglin,  but,  as  he  knew  they  were  jointly  concerned  in  deal- 
ings  in  petroleum  lands,  he  presumed  Rhodes  would  inform 
him.  This  was  the  only  step  the  cashier  took  toward  charg- 
ing the  prior  parties*  They  both  did  business  at  that  bank ; 
Coglin  was  a  director ;  both  were  frequently  there,  and  well 
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known  to  the  cashier.  As  the  mail  required  two  days,  and 
the  19th  was  Sunday,  there  was  no  question  but  the  cashier 
had  until  and  including  the  24th  to  give  notice  to  Rhodes 
and  Coglin.  After  the  receipt  of  the  reply  of  the  20th,  at 
noon,  he  took  no  steps,  by  post  or  telegraph,  to  ascertain 
from  the  Chicopee  Bank  whether  the  acceptor  had  or  had  not 
been  ready  to  pay  on  the  18th.  The  Philadelphia  Bank 
brought  no  suit  against  Rhodes  or  Coglin,  but  sued  the  Chic- 
opee Bank  for  the  amount  of  the  note«  on  the  ground  that, 
by  its  negligence,  they  had  lost  the  power  to  charge  the  prior 
parties. 

The  court  below  instructed  the  jury  that  the  prior  parties 
were  absolutely  discharged  by  what  took  place  at  the  Chic- 
opee Bank,  on  the  18th;  that,  where  a  bill  is  accepted 
payable  at  a  particular  banky  the  bank  need  not  seek  the 
acceptor,  but  that  there  must  still  be  a  presentment,  in  order 
to  charge  prior  parties ;  that  the  presence  of  the  bill  at  the 
bank,  ready  to  be  delivered  to  the  acceptor  upon  his  tender- 
ing payment,  was  equivalent  to  a  presentment,  but  that  if  the 
bill  is  not  at  the  bank  on  the  day  of  payment,  ready  to  be 
delivered  as  aforesaid,  there  is  a  failure  of  presentment, 
and  the  prior  parties  are  discharged,  although  the  acceptor 
made  no  attempt  to  pay ;  that  in  this  case,  therefore,^  the 
prior  parties  could  not  be  held  by  any  notice  of  whatever  de- 
scription, whenever  or  by  whomsoever  given ;  and  that,  if  the 
loss  or  mislaying  of  the  bill  during  the  whole  of  the  18th  was 
owing  to  the  negligence  of  its  cashier,  the  Chicopee  Bank 
was  liable  for  the  amount  of  the  note. 

After  the  charge  was  fully  delivered,  the  court  was  asked 
by  the  counsel  of  the  Chicopee  Bank  to  instruct  the  jury  as 
to  the  burden  of  proof.  This  the  court  refused  to  do, 
considering  that  it  had  already  sufficiently  instructed  the 
jury. 

The  verdict  and  judgment  were  accordingly  for  the  plain- 
tiff. 
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Nelsok,  J.  The  case  was  put  to  the  jury,  whether  or  not 
the  loss  of  the  bill,  and  consequent  inability  of  the  collection 
bank  to  take  the  proper  steps  against  the  acceptors  to  charge 
the  prior  parties,  was  attributable  to  negligence,  and  want  of 
care  on  the  part  of  the  Chicopee  Bank,  and  that,  if  it  was, 
the  bank  was  responsible.     The  jury  found  for  the  plaintiff. 

In  cases  where  the  drawee  accepts  the  bill,  generally,  in 
order  to  charge  the  drawer  or  indorser,  the  holder  must  pre- 
sent the  paper,  when  due,  at  his  place  of  business  if  he  has 
one,  if  not,  at  his  dwelling  or  residence,  and  demand  pay- 
ment ;  and,  if  the  money  is  not  paid,  give  due  notice  to  the 
prior  parties.  If  he  accepts  the  bill,  payable  at  a  particular 
place,  it  must  be  presented  at  that  place,  and  payment  de- 
manded. In  these  instances,  as  a  general  rule,  the  bill  must 
be  present  when  the  demand  is  made,  as  in  case  of  payment 
the  acceptor  is  entitled  to  it  as  his  voucher.  When  the  bill 
is  made  payable  at  a  bank,  it  has  been  held  that  the  presence 
of  the  bill  in  the  bank  at  maturity,  with  the  fact  that  the  ac- 
ceptor had  no  funds  there,  or,  if  he  had,  were  not  to  be 
applied  to  payment  of  the  paper,  constitute  a  sufficient  pre- 
sentment and  demand ;  and,  if  the  bill  is  the  property  of  the 
bank,  the  presence  of  the  paper  th6re  need  not  be  proved,  as 
the  presumption  of  law  is  that  the  paper  was  in  the  bank, 
and  the  burden  rests  upon  the  defendant  to  show  that  the 
acceptor  called  to  pay  it.  FuUerton  v.  Bank  of  United 
States,  1  Peters,  604 ;  Bank  of  United  States  v.  Cameal,  2  Pe- 
ters, 543 ;  Seneca  Co.  Bank  v.  Neass,  5  Denio,  829 ;  State  Bank 
V.  Napier,  6  Humph.  270 ;  Folgar  v.  Chase,  18  Pick.  68. 

In  the  present  case,  it  is  argued  that  the  bill  was  in  the 
Chicopee  Bank  at  the  time  of  its  maturity,  and,  as  the  ac- 
ceptors had  no  funds  there,  a  sufficient  presentment  and 
demand  were  made,  according  to  the  law  merchant.  It  is 
true,  the  bill  was  there  physically,  but,  within  the  sense  of 
this  law,  it  was  no  more  present  at  the  bank  than  if  it  had 
been  lost  in  the  street  by  the  messenger  on  his  way  from  the 
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post-office  to  the  bank,  and  had  remained  there  at  maturitj ; 
and  this  loss,  which  occasioned  the  failure  to  take  the  proper 
steps,  or  rather,  in  the  present  case,  to  furnish  the  holder 
with  the  proper  evidence  of  the  dishonor  of  the  paper,  so  as 
to  charge  the  prior  parties,  and  enable  him  to  have  recourse 
against  them,  is  wholly  attributable,  according  to  the  verdict 
of  the  jury,  to  the  collecting  bank.  In  the  eye  of  the  law 
merchant,  there  was  no  presentment  or  demand  against  the 
acceptors ;  and,  as  a  consequence  of  this  default,  the  holder 
has  lost  his  remedy  against  the  drawer  and  indorser,  which 
entitles  him  to  one  against  the  defendant.  The  radical  vice 
in  the  defence  being  the  failure  to  prove  a  presentment  and 
demand  upon  the  acceptors  at  the  maturity  of  the  bill,  the 
question  of  notice  is  unimportant. 

But,  if  it  had  been  otherwise,  the  notice  itself  was  utterly 
defective.  That  relied  on  is  the  answer  of  the  defendant  to 
the  telegram  of  the  plaintiff  of  the  20th  February,  which 
was  that  the  bill  had  not  yet  been  received.  This  was  after 
its  maturity,  and  it  simply  advised  the  holder  and  payee  in- 
dorser, to  whom  the  information  was  communicated  the 
same  day,  that  the  drawer  and  indorser  were  discharged  &om 
any  liability  on  the  paper.  It  showed  that  the  proper  steps 
had  not  been  taken  against  the  acceptors  to  charge  them. 

Some  criticism  is  made  upon  the  refusal  of  the  court  below 
to  charge  as  to  which  side  the  burden  of  proof  belonged,  in 
respect  to  the  question  of  negligence  and  want  of  care,  after 
the  paper  came  into  the  hands  of  the  defendant.  No  objec- 
tion is  taken  to  the  charge  itself  upon  this  question,  and, 
indeed,  could  not  have  been,  as  the  point  was  submitted  to 
the  jury  as  favorably  to  the  defendants  as  could  have  been 
asked.  We  think  the  court,  after  having  submitted  fairly 
the  evidence  on  both  sides  bearing  upon  the  question,  had 
a  right,  in  the  exercise  of  its  discretion,  to  refuse  the  request. 

If,  however,  the  court  had  inclined  to  go  further,  and 
charge  as  to  the  burden  of  proof,  it  should  have  been  that 
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it  belonged  to  the  defendant.    The  loss  of  the  bill  by  the 

bank  canied  with  it  the  presumption  of  negligence  and  want 

of  care ;  and,  if  it  was  capable  of  explanation,  so  as  to  rebut 

this  presumption,  the  facts  and  circumstances  were  peculiarly 

in  the  possession  of  its  officers,  and  the  defendant  was  bound 

to  furnish  it.    Where  a  peculiar  obligation  is  cast  upon  a 

person  to  take  care  of  goods  intrusted  to  his  charge,  if  they 

are  lost  or  damaged  wMle  in  his  custody,  the  presumption  is 

that  the  loss  or  dami^e  was  occasioned  by  his  negligence,  or 

want  of  care  of  himself  or  of  his  servants.    This  presumption 

arises  with  respect  to  goods  lost  or  injured,  which  have  been 

deposited  in  a  public  inn,  or  which  had  been  iutrusted  to  a 

common  carrier.    But  the  presumption  may  be  rebutted. 

Dawson  v.  Chamney,  5  Q.  B.  164 ;  Coggs  v.  Bernard,  2  Ld. 

Raym.  918 ;  Day  v.  Riddle,  16  Vt.  48. 

Judgment  termed. 


MuiLMAN  and  Another  v.  D'Eguino. 

(2  H.  Blackstone,  565.    Common  Pleas  of  England,  Michaelmas,  17Q5.) 

The  purchaser  of  a  foreign  bill  of  exchange,  payable  at  a  certain  time  after 
sight,  which  is  publicly  offered  for  negotiation,  is  not  bound  to  send  it  hj  the  * 
earliest  opportunity  to  the  place  of  its  destination.  There  is  no  fixed  time 
when  a  bill  drawn  payable  at  sight,  or  a  certain  time  after,  shall  be  presented 
to  the  drawee.  But  it  must  be  presented  within  a  reasonable  time.  What  is  a 
reasonable  time  is  a  question  for  the  jury  to  decide,  from  the  circumstances 
of  the  case.  But  BembU  that,  if  the  holder  of  a  bill  so  payable  neither  pre- 
sents it  nor  puts  it  in  circulation,  he  is  guilty  of  laches,  and  cannot  recover 
upon  it  It  is  sufficient  if  notice  of  a  bill  drawn  in  England  on  a  person  in  the 
East  Indies,  being  dishonored,  is  sent  to  England  by  the  first  direct  and  regu- 
lar mode  of  oonreyance,  whether  It  be  by  an  English  or  a  foreign  ship ;  the 
holder  is  not  bound  to  send  such  notice  by  the  accidental,  though  earlier,  con' 
reyance  of  a  foreign  ship  not  destined  to  this  country. 

DsBT  on  bond,  the  condition  of  which,  after  reciting  that 
Chamberlain  Goodwin  had,  on  the  6th  of  March,  1793,  in 
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London,  drawn  five  sets  of  bills  of  exchange,  four  in  each  set, 
on  Major  William  Palmer,  at  the  house  of  Messrs.  Palmer  & 
Tucker,  at  Calcutta,  payable  to  the  defendant  or  order  sixty 
days  after  sight,  and  by  him  indorsed  to  the  plaintiffs,  was, 
that  if  the  said  five  sets  of  bills  of  exchange,  or  any  one  bill 
of  any  or  either  set,  should  be  returned  and  come  back  to 
England,  duly  protested  for  non-payment,  no  one  bill  of  that 
set  haying  been  paid,  and  if  the  said  Chamberlain  Goodwin 
or  the  defendant,  or  either  of  them,  their  or  either  of  their 
executors,  &c.,  should  and  did,  within  thirty  days  next  after 
the  said  five  sets  of  bills,  or  any  one  bill  of  any  or  either  set 
so  returned  protested  for  non-payment,  should  be  produced, 
with  a  regular  protest  for  non-payment  to  the  said  Chamber- 
lain Goodwin,  and  the  defendant  or  either  of  them,  tJieir 
executors,  &c.,  or  notice  thereof  in  writing  left  at  their  or 
either  of  their  usual  place  of  abode,  pay  to  the  plaintifGs  the 
full  amount  of  such  bill  or  bills  of  exchange  as  should  be  so 
returned  with  protest,  &c.,  then  the  obligation  to  be  void,  &c., 
which  being  read,  &c.,  the  defendant  pleaded :  — 

1.  That  not  any  one  bill  of  exchange  of  any  or  either  of 
the  said  five  sets  of  bills  had  been  returned  and  come  back  to 
England,  duly  protested,  within  the  true  intent  and  meaning 
of  the  condition. 

2.  That  the  defendant  had  well  and  truly  paid  to  the  plain- 
tiffs, within  the  time  in  the  condition  mentioned,  the  full 
amount  of  such  of  the  said  bills  as  had  been  returned  with 
protests  for  non-payment,  &c. 

8.  That  by  reason  of  the  neglect  ^and  default  of  the  plain- 
tifiGs,  not  any  one  bill  of  any  of  the  said  five  sets  was  presented 
or  shown  to  the  said  Major  William  Palmer,  at  the  house  of 
Messrs.  Palmer  &  Tucker  at  Calcutta,  or  at  any  other  place, 
within  a  reasonable  time  next  after  the  drawing,  and  indorsing 
of  the  same  respectively. 

4.  The  same  in  the  former  part  as  the  third,  with  the  addi- 
tion that,  by  reason  of  the  premises,  the  defendant  had  not 
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notice,  so  soon  as  be  otherwise  would  and  ought  to  have  had, 
that  the  said  Major  William  Palmer  would  not  accept  or  pay 
the  said  bills  or  any  of  them. 

5.  That  all  the  bills  of  the  said  five  sets,  which  were  returned 
and  came  back  to  England  protested  for  non-payment,  were  so 
returned,  and  so  came  back  through  the  default  of  the  plain- 
ti£b. 

Replication.  1.  That  one  bill  of  each  of  the  five  sets  had 
been  returned  and  come  back  to  England,  duly  protested  for 
non-payment,  within  the  true  intent  and  meaning  of  the  con- 
dition, concluding  to  the  country. 

2.  That  the  defendant  had  not  paid  to  the  plaintiffs,  within 
the  time  in  the  condition  mentioned,  the  full  amount  of  such 
of  the  bills  as  had  been  returned  with  protests,  &c.,  with  the 
same  conclusion. 

8.  That  one  bill  of  each  set  was  presented  to  Major  Wil- 
liam Palmer  at  the  house  of  Palmer  &  Tucker  at  Calcutta, 
within  a  reasonable  time  after  the  drawing  and  indorsing, 
&c.,  with  the  same  conclusion. 

4.  That  one  bill  of  each  set  was  presented  to  the  said 
Major  William  Palmer,  at  the  house  of  Palmer  &  Tucker 
at  Calcutta,  within  a  reasonable  time  after  the  drawing  and 
indoi*sing,  without  any  default  of  the  plaintiff,  with  the  same 
conclusion. 

5.  That  all  the  bills  of  the  five  sets  which  were  returned 
and  did  come  back  to  England  protested  for  non-payment 
were  not  so  returned,  and  did  not  so  come  back  to  England, 
through  the  neglect  or  default  of  the  plaintifb,  with  the  same 
conclusion. 

On  these  issues  a  verdict  was  found  at  Guildhall  for  the 
plaintiffs,  the  following  being  the  facts  of  the  case :  On  the 
5th  of  March,  1793,  the  bills  were  drawn  by  Goodwin  on 
Palmer  in  Calcutta,  in  favor  of  the  defendant,  and  on  the 
same  day  indorsed  by  him  for  their  full  value,  in  a  course  of 
negotiation  on  the  Royal  Exchange,  to  the  plaintiffs,  who 

14 
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had  previously  received  directions  from  Biderman  &  Co.  of 
Paris,  with  whom  they  had  a  correspondence,  to  procure 
bills  on  India.  The  plaintiffs  then  sent  advice  to  Biderman 
&  Co.  of  their  having  procured  the  bills,  and  at  the  same 
time  drew  on  Biderman  &  Co.  for  the  amount  of  them,  by 
way  of  indemnifying  themselves,  and  requested  farther  or- 
ders as  to  the  persons  to  whom  the  bills  in  question  should 
be  indorsed.  On  the  17th  of  March  in  the  same  year,  Good- 
win wrote  general  letters  of  advice  to  the  drawee,  which 
were  sent  on  board  an  East  India  ship,  which  sailed  with 
several  others  from  Spithead  on  the  5th  of  April,  and  arrived 
at  Calcutta  early  in  September.  On  the  19th  of  April,  Good- 
win stopped  payment.  On  the  30th  of  April,  four  of  the  bills 
were  indorsed  by  the  plaintiffs  (by  the  direction  of  Bider- 
man &  Co.  from  whom  they  had  heard  in  the  mean  time, 
and  who  had  paid  the  bills  which  the  plaintiffs  had  drawn  on 
them  as  an  indemnity),  to  the  order  of  Deverin  of  Calcutta, 
and  the  fifth  to  the  order  of  Felon  of  the  same  place,  for 
value  in  account  with  Biderman  &  Co.  On  the  22d  of 
May  the  bills  were  sent  to  IndiSt,  by  another  fleet  of  India- 
men,  which  sailed  on  that  day,  and  arrived  in  the  Huguely  River 
on  the  8d  of  October.  On  the  5th  of  October,  the  holder  of 
the  bills  wrote  to  the  drawee,  who  was  not  then  at  Calcutta, 
informing  him  of  the  arrival  of  the  bills,  and  requesting  his 
acceptance  of  them,  which  by  letter  of  the  17th  of  October 
he  refused ;  in  consequence  of  which  four  of  the  bills  were 
protested  for  non-acceptance  on  the  29th  of  October,  and  the 
fifth  on  the  18th  of  November,  1793.  Four  were  protested 
for  non-payment  on  the  1st  of  December,  1793,  and  the  fifth 
on  the  3d  of  January,  1794,  and  were  all  returned  by  the  first 
English  ships  which  sailed  from  India  on  the  23d  of  February, 
and  arrived  in  England  in  July,  1794.  But  it  also  appeared 
that  the  plaintiffs  had  received,  by  the  accidental  conveyance 
of  a  foreign  ship  not  bound  to  England,  a  letter  from  their 
agents  at  Calcutta  (with  whom  the  holders  of  the  bills  had  a 
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constant  communication)  dated  11th  December  1793,  respect- 
ing some  other  bills,  but  which  was  totally  silent  as  to  the 
bills  in  question. 

A  rule  having  been  granted  to  show  cause  why  there 
should  not  be  a  new  trial,  the  Lord  Chief  Justice  reported  the 
evidence  as  above  stated,  and  said  that  at  the  trial  the  mate- 
rial questions  he  had  left  to  the  consideration  of  the  jury 
were,  whether  the  bills  were  presented  to  the  drawee  in 
reasonable  time,'  which  included  the  question,  whether 
they  were  sent  from  England  in  reasonable  time ;  and  also, 
whether  proper  notice  had  been  given  to  the  defendant  of 
their  non-payment.  That  his  Lordship  was  of  opinion  that 
there  was  no  rule  of  law  to  fix  the  time  when  foreign  bills 
should  be  sent  to  the  place  of  their  destination,  and  that  the 
jury  were  to  determine  what  was  reasonable  time  for  that 
purpose.  That,  under  the  particular  circumstances  of  this 
case,  he  thought  the  bills  had  been  transmitted  in  reasonable 
time  to  India,  having  been  originally  put  up  on  the  Exchange 
for  negotiation,  and  therefore  liable  to  be  delayed  here,  and 
purchased  by  the  plaintiffs  as  the  agents  of  Biderman  & 
Co.  who  were  to  give  their  orders  for  the  disposal  of  them. 
As  to  the  time  of  their  being  presented  in  India  after  their 
arrival  in  that  country,  there  was  no  evidence  to  show  that 
they  were  not  presented  in  reasonable  time,  and  it  must  be 
always  in  the  discretion  of  the  holder  of  bills  drawn  payable 
at  sight,  or  a  certain  time  after,  at  what  time  they  should  be 
presented.  That,  with  respect  to  the  notice  of  the  bills  being 
dishonored,  it  appeared  that  due  notice  of  that  circumstance 
had  been  given  to  the  defendant  in  this  case ;  for  it  would  be 
too  strict  a  rule  to  lay  it  down  that  the  party  in  India  should 
be  bound  to  send  notice  to  England,  by  the  chance  convey- 
ance of  a  foreign  ship,  and  that  in  this  instance  notice  had 
been  sent  by  the  first  regular  ships  which  sailed  from  Bengal 
to  this  country. 

Le  Blanc^  Seijt.,  in  showing  cause,  repeated  in  substance 
the  observations  of  his  Lordship  to  the  jury. 
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Adair  and  Heywood^  Serjts.,  on  the  other  hand  contended 
that  due  diligence  had  not  been  used  (which  it  was  necessary 
in  all  cases  for  the  holders  of  bills  of  exchange  to  use),  either 
in  sending  the  bills  to  India  by  the  first  ships  which  sailed 
from  England  after  the  indorsement  to  the  plaintiffs,  and 
which  delay  was  occasioned  by  their  seeking  an  indemnity 
for  themselves  from  Bideiman  &  Co. ;  or  in  presenting  the 
bills  in  India  for  acceptance,  which  might  and  ought  to  have  ' 
been  done  by  the  holders,  without  waiting  for  the  drawee's 
letter  of  the  17th  of  October,  as  his  residence  was  known, 
though  he  was  absent  from  Calcutta ;  or  in  returning  them 
as  soon  as  possible  to  England,  with  due  notice  of  their  non- 
pa3'^ment,  for  it  was  evident  that  the  plaintifiTs  agents  or  the 
holders  of  the  bills  in  India  did  not  avail  themselves  of  the 
same  opportunity  which  the  foreign  ship  offered  of  sending 
the  letter  of  llth  of  December,  also  to  send  the  bills  pro- 
tested for  non-payment. 

Lord  C.  J.  Eyre.  The  course  of  the  argument  in  this 
case  does  not  call  upon  the  court  to  lay  down  any  new  rule 
as  to  bills  of  exchange  payable  at  sight,  or  a  given  time  after ; 
if  it  did,  and  it  were  necessary,  I  should  feel  great  anxiety 
not  to  clog  the  negotiation  of  bills  circumstanced  like  the 
present.  It  would  be  a  very  serious  and  difficult  thing  to 
say,  that  a  person  buying  a  foreign  bill,  in  the  way  that  these 
bills  were  bought,  should  be  obliged  to  transmit  it  by  the  fii'st 
opportunity  to  the  place  of  its  destination.  There  would  also 
be  a  great  difficulty  in  saying,  at  what  time  such  a  bill  should 
be  presented  for  acceptance.  The  courts  have  been  very 
cautious  in  fixing  any  time  for  an  inland  bill  payable  at  a 
certain  period  after  sight,  to  be  presented  for  acceptance,  and 
it  seems  to  me  more  necessary  to  be  cautious,  with  respect  to 
a  foreign  bill  payable  in  that  manner.  If,  instead  of  drawing 
their  foreign  bills  payable  at  usances,  in  the  old  way,  mer- 
chants choose  for  their  own  convenience  to  draw  them  in  this 
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manner,  and  to  make  the  time  commence  when  the  holder 
pieasee,  I  do  not  see  how  the  courts  can  lay  down  any  precise 
rule  on  the  subject.  I  think  indeed  that  the  holder  is  bound 
to  present  the  bill  in  reasonable  time,  in  order  that  the  period 
may  commence  from  Avhich  the  payment  is  to  take  place. 
The  question,  What  is  reasonable  time  ?  must  depend  on  the 
particular  circumstances  of  the  case  ;  and  it  must  always  be 
for  the  jury  to  determine,  whether  any  laches  is  imputable  to 
the  plaintiff.  With  respect  to  point  of  notice  of  the  non- 
payment being  delayed,  I  think  there  is  no  color  for  that  part 
of  the  argument,  for  I  hold  that  it  is  sufficient  for  the  party  in 
India  to  send  notice  by  the  first  regular  ships  going  to  England, 
and  that  he  is  not  bound  to  accept  the  uncertain  conveyance 
of  a  foreign  ship. 

But,  upon  the  whole,  my  opinion  proceeds  on  the  facts 
of  this  particular  case ;  I  am  satisfied  with  the  finding  of 
the  jury ;  the  question,  whether  there  had  been  any  laches, 
was  left  to  them,  which  it  was  for  them  to  decide,  and 
they  have  found  that  no  blame  was  to  be  imputed  to  the 
plaintiffs. 

BxTUiEB,  J.  This  case  may  be  decided  on  the  facts  pecu- 
liar to  itself,  without  infringing  any  rule  of  law.  The  only 
rule  that  1  know  of,  which  can  be  applied  to  all  cases  of  bills 
of  exchange  is  that  due  diligence  must  be  used.  Due  dili- 
gence is  the  only  thing  to  be  looked  at,  whether  the  bill  be  a 
foreign  or  an  inland  one,  and  whether  it  be  payable  at  sight, 
at  so  many  days  after,  or  in  any  other  manner.  And  the 
learning  on  this  point  is  well  laid  down  by  Lord  Mansfield  in 
Heylin  v.  Adamson,  2  Burr.  669.  Then  the  question  is, 
whether  due  diligence  was  used  by  the  plaintiff  in  this 
case.  Upon  all  the  facts,  the  jury  have  found  that  there 
was  no  laches  in  the  plaintiffs,  and  there  is  nothing  in  the 
state  of  those  facts  as  they  appear  upon  the  evidence,  to  war- 
rant the  court  to  say  that  the  verdict  is  against  law.    But 
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here  I  must  observe,  that  I  think  a  rale  may  thus  far  be  laid 
down  as  to  laches,  with  regard  to  bills  payable  at  sight  or  a 
certain  time  after  sight,  namely,  that  they  ought  to  be  put  in 
circulation.  If  they  are  circulated,  the  parties  are  known  to 
the  world,  and  their  credit  is  looked  to  ;  and,  if  a  bill  drawn 
at  three  days'  sight  were  kept  out  in  that  way  for  a  year,  I 
cannot  say  there  would  be  laches.  But  if,  instead  of  putting  it 
in  circulation,  the  holder  were  to  lock  it  up  for  any  length  of 
time,  I  should  say  that  he  was  guilty  of  laches.  But  farther 
than  this  no  rule  can  be  laid  down.  With  respect  to  the 
notice,  it  was  clearly  sufficient  to  send  it  by  the  ordinaiy 
mode  of  conveyance.  I  do  not  say  that  the  party  was 
bound  to  send  the  protest  by  an  English  ship,  but  it  was 
enough  to  do  so  by  the  first  ship,  whether  English  or  for- 
eign, that  was  going  to  England  in  the  regular  course  of 
conveyance.  « 

Heath,  J.,  of  the  same  opinion.  No  rule  can  be  laid  down 
as  to  the  time  for  presenting  bills  drawn  payable  at  sight,  or 
a  given  time  after.  In  the  French  Ordinances  of  1678,  Post- 
lethwaite's  Diet.  tit.  Bills  of  Exchange,  it  is  said,  that  a  bill 
payable  at  sight  or  at  will  is  the  same  thing  ;  and  this  agrees 
with  Marius. 

RoOKE,  J.,  of  the  same  opinion.  Bule  discharged. 
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Bbowk  V.  Harbaden. 

(4  Tenn,  148.    King's  Bench  of  England,  Febroary,  1701.) 

Three  days'  grace  are  allowed  an  promiswry  notes  as  well  as  on  bills  of  ex- 
change ;  for  the  3  &  4  Anne,  c.  9,  pats  them  both  on  the  same  footing  in 
all  respects. 

This  was  au  action  on  a  promissory  note  by  the  indorsee 
against  the  indorser.  The  declaration  stated  that  W.  German, 
on  the  15th  of  September,  1789,  made  the  note  in  question 
for  j620,  payable  to  the  defendant  or  order  on  the  2d  of  No- 
vember ;  it  then  deduced  a  title  to  the  plaintiff,  and  averred 
u  refusal  to  pay  by  the  defendant  on  the  2d  of  November. 
The  defendant  pleaded  a  tender  on  the  5th  of  November. 
The  plaintiff  replied  that  he  sued  out  a  bill  of  Middlesex,  on 
the  4th  of  November,  and  that  the  defendant  did  not  at  any 
time  before  that  day  tender  the  «£20,  &c.  Rejoinder  that  the 
bill  of  Middlesex  was  sued  out  on  the  4th  of  November,  and 
that  before  that  time  the  defendant  was  not,  by  force  of  the 
statute,  liable  to  pay,  &c.,  nor  did  he  promise  to  pay  before,  &c. 
Surrejoinder,  that  he  did  become  liable,  by  force  of  the  stat- 
ute, before  the  suing  out  of  the  bill  of  Middlesex,  and  prom- 
ised, &c.    To  this  there  was  a  general  demurrer  and  joinder. 

Holroyd^  in  support  of  the  demurrer,  said  that  the  sole  ques^ 
tion  was,  whether  or  not  three  days  of  grace  were  allowed 
on  promissory  notes  as  well  as  on  bills  of  exchange ;  he  con- 
tended that  they  were  ;  and  consequently  that  payment  could 
not  be  enforced  in  a  court  of  law  till  the  expiration  of  those 
three  days.  The  object  of  the  legislature  in  passing  the  8  & 
4  Anne,  c.  9,  was  to  put  promissory  notes  on  the  same  footing 
with  bills  of  exchange  in  every  respect ;  as  is  evident  from  the 
words  of  the  statute,^  and  the  several  determinations  upon  it. 

^  "  An  act  for  giving  like  remed/  upon  promissory  notes  as  is  now  need  upon 
blOs  of  exchange,  and  for  the  better  payment  of  inland  bills  of  exchange." 
It  redtet  that  promissoiy  notes  are  not  assignable  or  indorsable  over,  within 
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Welch  V.  Craig,  8  Mod.  878;  Heylin  and  Others  v.  Adamson, 
2  Burr.  676 ;  Grant  v.  Vaughan,  8  Burr.  1524,  1527 ;  Raw- 
linson  v.  Stone,  in  Error,  8  Wils.  8,  4  ;  Bull.  N.  P.  277  ;  and 
2  Bl.  Com.  469,  470.  Now  if  the  three  days'  grace  be  not  al- 
lowed on  promissory  notes  as  well  as  on  bills  of  exchange,  the 
holder  cannot  sue  and  recover  on  them  in  like  manner  as  on 
bills  of  exchange ;  for  in  one  instance  he  would  have  a  right 
of  action  three  days  sooner  than  in  the  other.  And  it  is  on 
the  ground  of  this  similarity  that  promissory  notes,  payable 
on  a  contingency,  or  out  of  a  particular  fund,  have  been  held 
not  to  be  negotiable,  as  not  coming  within  the  meaning  of 
the  statute  of  Anne,  though  they  come  within  the  words  of 
it,  because  they  could  not  be  put  on  the  same  footing  as  bills 
of  exchange.  An  argument  may  also  be  drawn  from  the 
Stat.  17  Geo.  III.  c.  20,  §  1,  which  considers  bills  of  exchange 
and  promissory  notes  on  the  same  footing ;  it  makes  the  same 
regulations  with  respect  to  both,  and  (among  others)  enacts 
that  those  which  are  of  less  value  than  £S  shall  be  made 
payable  within  twenty-one  days.  But,  independently  of  the 
statute  of  Anne,  the  indorsement  of  a  promissory  note  of  itself 
constitutes  a  bill  of  exchange,  as  falling  within  the  same  defini- 
tion ;  namely,  a  request  by  one  to  another  to  pay  to  a  third 
person.    No  particular  words  are  necessary  to  constitute  a 

the  custom  of  merchants,  to  any  other  person ;  and  that  neither  the  payee  nor 
indorsee  can  maintain  an  action,  by  the  custom  of  merchants,  against  the  maker, 
"  Therefore,  to  the  intent  to  encourage  trade  and  commerce,  which  will  be  much 
advanced,  if  such  notes  shall  have  the  same  effect  as  inland  bills  of  exchange, 
and  shaU  be  negotiated  in  like  manner;  be  it  enacted,  &c.,  that  such  note, 
payable  to  any  person  or  persons,  body  politic  or  corporate,  his,  her,  or  their 
order,  shall  be  assignable  or  indorsable  oyer,  in  the  same  manner  as  inland  bills 
of  exchange  are,  or  may  be,  according  to  the  custom  of  merchants ;  and  that 
the  payee  may  maintain  an  action  for  the  same,  in  such  manner  as  he,  she,  or 
they  may  do^  upon  any  inland  bill  of  exchange,  made  or  drawn  according  to 
the  custom  of  merchants  against  the  person  (»r  persons,  body  politic  and  cor- 
porate, who,  or  whose  servant  or  agent  as  aforesaid,  signed  the  same ;  and  that  any 
indorsee,  &c.,  may  maintain  his,  her,  or  their  action  for  such  sum  of  money,  either 
against  the  person  or  persons,  body  politic  and  corporate,  who,  or  whose  servant 
or  agent  as  aforesaid,  signed  such  note,  or  against  any  of  the  persons  tliat  in- 
dorsed the  same,  in  like  manner  as  in  cases  of  inland  bills  of  exchange,"  Ac. 
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bill  of  exchange;  a  request  to  deliver  money  to  another  is 
sufficient.  2  Ld.  Rajm.  1897.  Neither  need  the  direction 
to  pay  the  money  be  in  the  body  of  the  note,  or  even  on  the 
same  side  of  the  paper.  Marius,  84.  In  the  preamble  to  the 
statute  of  Anne,  it  is  taken  for  granted  that  the  holder  of  a 
promissory  note  might  bring  his  action  against  the  indorser,  as 
on  a  bill  of  exchange,  though  he  could  not  against  the  maker. 
And  Holt,  C.  J.,  seemed  to  be  of  that  opinion  in  BuUer 
V.  Cripps,  6  Mod.  29,  80  ;^  and  in  Tassell  v.  Lewis,  Ld.  Raym. 
744.  Now  if  such  an  action  could  have  been  maintained 
before  the  statute  of  Anne,  as  on  a  bill  of  exchange,  the  three ' 
days'  grace  must  have  been  allowed.  In  the  case  of  Tindal  v. 
Brown,  1  T.  R.  167  ;  which  was  argued  several  times  in  this 
court,  and  afterwards  in  the  Exchequer  Chamber,  it  was 
considered  as  settled  both  by  the  bench  and  the  bar  that 
three  days  of  grace  were  allowed  on  promissory  notes  ;  for  the 
whole  argument  was  founded  on  that  assumption :  if  that  had 
not  been  admitted  on  all  sides,  no  question  at  all  could  have 
ari^n;  for  if  they  were  not  allowed,  there  would  indispu- 
tably have  been  laches  in  the  holder.  It  is  true  indeed  that 
in  Dexlaux  v.  Hood,  Bull.  N.  P.  274,  Denison,  J.,  said,  that 
they  were  not  allowed  in  promissory  notes ;  but  his  opinion 
was  clearly  extra-judicial,  because  the  party  had  at  all  events 
been  guilty  of  laches  in  not  giving  notice  till  after  eleven  days ; 
and  it  appears  from  what  the  jury  said  in  that  case  that  the 
practice  was  against  the  judge's  opinion :  it  is  observable  also 
that  a  qucere  is  added  in  the  margin  of  that  case ;  the  law  on 
this  subject  was  not  so  well  understood  then  as  it  has  been 
since;  and  it  is  contradicted  by  the  reasoning  in. Tindal  v. 
Brown.  There  is  also  a  short  note  of  a  case  in  Fortes.  876, 
May  V.  Cooper,  where  it  is  said  to  have  been  determined  that 
the  three  dajrs  are  not  allowed  in  these  cases :  but  the  same 
answer  may  be  given  to  this,  as  to  the  preceding  case ;  and  it 
has  never  been  mentioned  in  any  of  the  subsequent  cases. 
But  though  this  question  do  not  appear  to  have  ever  been 
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solemnly  decided,  in  point  of  fact  the  Bank  of  England,^  the 
bankers,  and  the  principal  merchants  in  the  city,  always 
make  allowance  for  the  three  days  in  discounting.  Now,  if 
this  should  be  determined  to  be  illegal,  they  will  all  have  in- 
curred the  penalties  of  usury,  and  numberless  questions  will 
arise  on  notes  which  have  been  paid  by  indorsers  in  default 
of  payment  by  the  makers,  on  the  ground  that  the  holders 
have  not  used  due  diligence. 

Lawe%^  contra.  No  action  could  have  been  brought  either 
against  the  maker  or  the  indorser  of  a  promissory  note  before 
the  statute  of  Anne,  because  a  note  was  merely  evidence  of  a 
debt ;  and  no  action  could  be  framed  on  it,  without  disclosing 
some  consideration.  Gierke  v.  Martin,  2  Ld.  Raym.  757  ;  Wil- 
liams v.  Cutting,  2  Ld.  Raym.  826 ;  and  Pottettf.  Pearson,  Salk 
129.  It  was  on  the  ground  that  the  courts  of  law  uniformly 
held  that  promissory  notes  could  not  be  declared  on  as  bills 
of  exchange  that  the  merchants  applied  to  the  legislature,  in 
consequence  of  which  the  statute  of  Anne  was  passed.  But 
that  statute  does  not  put  notes  promissory  and  bills  of  ax- 
change  on  the  same  footing  in  all  respects ;  the  inconvenience 
complained  of,  and  which  was  intended  to  be  remedied,  as 
appears  from  the  prior  decisions  and  from  the  preamble  of  the 
statute,  was  the  inability  to  sue  on  promissory  notes ;  and  that 
statute  only  gave  a  right  to  bring  actions  upon  them  in  like 
manner  as  on  bills  of  exchange,  without  altering  the  law  as 
to  the  time  or  the  manner  of  their  being  paid.  It  is  said  by 
Beawes,  and  all  the  writers  on  this  subject,  that  three  days  of 
grace  are  allowed  on  bills  of  exchange ;  but  they  take  no  notice 
of  any  such  indulgence  with  respect  to  promissory  notes,  from 
whence  it  is  fair  to  infer  that  in  their  opinions  the  latter  are 
not  entitled  to  the  three  days'  grace.  And  Lord  Holt,  1  Ld. 
Raym.  743,  even  doubted  whether  the  custom  extended  to  in- 
land bills  of  exchange.     There  is  no  case  in  which  it  has  been 

^  In  this  he  was  confirmed  by  Mr.  Kay,  solicitor  for  the  bank,  on  a  qaestion 
put  to  him  from  the  court. 
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expressly  decided  that  the  three  days  of  grace  are  allowed  on 
promissory  notes ;  whereas  there  is  a  direct  authority  to  the 
contrary  in  May  v.  Cooper,  Fortes.  876,  which,  on  searching 
the  record,  appears  to  have  come  before  the  court  on  demur- 
rer ;  and  there  is  also  a  nisi  prius  decision  in  Dexlaux  v.  Hood 
to  the  same  effect.  With  respect  to  the  case  of  Tindal  t;. 
Brown,  this  point  did  not  arise  in  it ;  it  was  not  made  at  the 
bar  or  noticed  by  the  bench.  And,  as  to  the  other  cases  cited 
by  the  defendant's  counsel,  they  only  prove  that  there  is  a 
similitude  between  bills  of  exchange  and  promissory  notes  in 
other  respects,  but  do  not  show  that  they  are  alike  in  this. 
And  there  may  be  some  reasons  why  that  indulgence  should 
be  allowed  on  bills  of  exchange,  which  do  not  extend  to 
promissory  notes,  one  of  which  is  that  the  acceptor,  who 
engaged  to  pay  to  the  holder  a  debt  for  the  drawer,  may  have 
an  opportunity  of  examining  his  accounts  before  he  pays  the 
bill. 

LoBD  Kenyon,  G.  J.  This  question  is  of  such  infinite  im- 
portance in  every  hour's  transaction  in  the  commercial  world 
that,  I  think,  we  should  not  discharge  our  duty  to  the  public 
if  we  were  to  keep  this  matter  in  suspense.  And  we  are  the 
more  ready  to  deliver  our  opinion  as  this  question  is  upon  the 
record ;  for,  if  our  judgment  be  erroneous,  it  may  be  corrected 
by  a  superior  tribunal.  It  is  not  necessary  now  to  consider 
whether  or  not  Lord  Holt  were  right  in  so  pertinaciously 
adhering  to  his  opinion  before  the  statute  of  Anne,  that  no 
action  could  be  maintained  on  promissory  notes  as  instruments, 
but  that  they  were  only  to  be  considered  as  evidence  of  the 
debt.  That  question  exercised  the  judgments  of  the  able 
men  at  that  time ;  but  the  authority  which  his  opinion  had 
in  Westminster  Hall  made  others  yield  to  him ;  and  it  was 
thought  necessaiy  to  resort  to  the  legislature  to  apply  a 
remedy.  It  is  extremely  clear  that  on  foreign  bills  of  ex- 
change three  days  of  grace  are  allowed.    I  think  it  is  as  little 
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to  be  doubted  that  they  are  also  allowed  on  inland  bills ;  and 
that  observation  is  of  some  use  as  applicable  to  some  of  the 
authorities  which  have  been  cited.  It  is  not  too  much  to  say 
that  in  former  times,  recently  after  the  passing  of  the  statute 
of  Anne,  these  questions  were  not  so  well  understood  as 
they  have  been  since ;  the  judges  were  not  so  conversant 
with  the  subject ;  but  they  have  now  raised  a  system  to  answer 
the  exigencies  of  the  public,  without  departing  from  the  rules 
of  law.  But,  when  it  is  stated  in  Ld.  Raym.  748,  that  there 
was  no  certain  time  assigned  by  the  custom  of  merchants  for 
the  payment  of  inland  bills  of  exchange,  it  only  shows  that 
the  judges  were  very  cautious  on  the  subject ;  but  now  it  has 
been  settled  for  more  than  half  a  century  that  they  are  pay- 
able at  the  same  time  as  foreign  bills  of  exchange.  Then  it 
has  been  argued  that  there  is  a  substantial  difference  between 
bills  of  exchange  and  promissory  notes,  and  that  there  are 
reasons  why  the  acceptor  of  the  one  should  be  allowed  more 
time  than  the  maker  of  the  other  ;  but  I  confess  I  see  no  dif- 
ference whatevier.  They  both  make  engagements  of  the  same 
nature ;  and,  when  the  acceptor  has  accepted  a  bill,  he  is 
equally  bound  to  be  prepared  to  pay  on  the  day  appointed  as 
the  maker  of  the  promissoiy  ,note. 

Then  the  ground  on  which  our  judgment  must  proceed  is 
the  statute  of  Anne,  since  which  the  holder  of  a  promissory 
note  may  declare  upon  it  according  to  the  form  of  the  statute, 
though  not  according  to  the  custom  of  merchants.  The  words 
of  the  preamble  ought  to  decide  the  question,  which  the  com- 
mon usage  of  mankind  has  since  put  into  a  state  of  repose. 
It  recites  that  promissory  notes  were  not  assignable  or  indors- 
able  within  the  custom  of  merchants^  and  that  the  indorsee 
could  not  maintain  any  action  upon  them,  within  the  custom  of 
merchants.  ^^  Therefore,  to  the  intent  to  encourage  trade  and 
commerce,  which  will  be  much  advanced  if  such  notes  shall 
have  the  same  effect  as  bills  of  exchange,  and  shall  be  nego- 
tiated in  like  manner,"  &c.,  ^'  it  is  enacted,"  &c.    The  struggle 
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between  the  merchants  and  the  courts  of  law  before  this  statute 
was  whether  the  party  could  declare  on  thesQ  notes  according  to 
the  custom  of  merchants.  Lord  Holt  thought  not.  But  this 
statute,  which  was  passed  at  the  instance  of  the  merchants, 
has  made  them  that  which  they  were  not  before ;  and  they 
are  now,  with  the  assistance  of  the  statute,  acted  upon  as  if 
they  had  been  within  the  custom  of  merchants.  The  opera* 
tive  part  of  the  statute  proceeds  to  say  that  such  ^^  notes  shall 
be  assignable  and  indorsable  over  in  the  same  manner  as  inland 
bills  of  exchange ;  "  that  the  holders  may  maintain  actions  on 
them  in  such  manner  as  they  might  upon  inland  bills  of  ex- 
change i^inst  the  makers,  or  against  the  indorsees,  in  like 
manner  as  in  cases  of  inland  bills  of  exchange,  &c\  In  short, 
they  were  wholly  to  assume  the  shape  of  inland  bills  of  ex- 
change. The  case  cited  from  Fortescue,  indeed,  is  undoubt- 
edly gainst  our  opinion  ;  but  that  case  was  determined  when 
the  doctrine  on  paper  currency  was  not  so  well  established  as 
it  has  been  since,  and  it  has  been  constantly  contradicted  by 
the  uniform  practice  to  this  time,  and  by  the  courts  of  law. 
The  case  of  Tindal  v.  Brown  is,  in  my  opinion,  very  impor- 
tant. That  case  was  argued  several  times  in  this  court,  and 
afterwards  in  the  Exchequer  Chamber  ;  but  this  question  was 
not  even  raised,  though  it  would  have  been  decisive,  if  well 
founded ;  and  it  was  taken  for  granted  in  all  the  different 
stages  of  that  cause  that  the  laches  of  the  holder  did  not 
commence  until  the  expiration  of  the  three  days'  grace. 
Therefore,  on  the  act  of  Parliament,  and  on  the  authorities,  I 
think  we  are  warranted  in  deciding  that  the  three  days'  grace 
ought  to  be  allowed  on  promissory  notes  as  well  as  on  bills  of 
exchange,  and  consequently  that  the  tender  made  by  the 
defendant  in  this  case  is  a  sufficient  answer  to  the  plaintLGTs 
action.  In  addition  to  these  considerations,  we  are  now  told 
that  it  has  been  the  constant  practice  at  the  bank,  and  at  the 
principal  bankers,  to  make  this  allowance  on  promissory  notes. 
Then,  if  we  were  to  make  a  decision  in  opposition  to  all  this 
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practice,  it  would  be  attended  with  the  most  serious  conse- 
quences ;  for  thesQ  notes  are  circulated  not  only  throughout 
this  country,  but  also  over  several  other  countries  in  Europe. 
Many  of  them  have  been  discounted  and  interest  taken,  on  the 
supposition  that  three  days  of  grace  are  allowed ;  but,  if  we 
were  to  determine  that  no  such  allowance  ought  to  have  been 
made,  all  those  parties  would  be  involved  in  the  crime  of 
usury ;  and,  again,  all  holders  of  notes,  who  made  no  demand 
on  the  makers  till  the  expiration  of  the  three  days,  and  who 
afterwards  resorted  to  the  indorsers,  will  have  been  guilty  of 
laches.  Therefore,  I  am  glad  to  find  that  the  later  judicial 
determinations,  and  the  statute  of  Anne,  which  was  passed 
for  the  purpose  of  putting  promissory  notes  on  the  same  foot- 
ing with  bills  of  exchange,  warrant  the  practice  which  has 
obtained  in  this  respect,  notwithstanding  the  former  cases 
seem  to  be  against  it. 

AsHHURST,  J.  I  am  glad  that  this  case  is  brought  before 
the  court,  in  order  to  be  solemnly  determined,  though  I  con- 
fess it  is  a  matter  of  astonishment  to  me  that  this  question 
could  ever  have  admitted  a  doubt  since  the  statute  of  Anne, 
which  was  passed  in  order  to  put  promissory  notes  on  the 
same  footing  with  bills  of  exchange  in  all  respects.  The 
preamble  of  that  act  declares  that,  for  certain  reasons  there 
mentioned,  both  ought  to  be  put  on  the  same  footing ;  and 
the  enacting  part  says  that  actions  may  be  brought  on  the  one 
in  the  same  manner  as  on  the  other.  Now,  if  they  were  to 
differ  in  so  essential  a  point  as  that  now  contended  for  by  the 
plaintiff,  they  could  not  be  said  to  be  put  on  the  same  footing, 
nor  could  actions  be  brought  on  promissory  notes  in  the  same 
manner  as  on  bills  of  exchange,  if  actions  on  the  former  might 
be  commenced  three  days  sooner  than  on  the  latter.  And  it 
happens  very  fortunately  that,  in  putting  this  construction  on 
the  statute  of  Anne,  our  opinion  will  meet  the  general  con- 
currence of  mankind. 
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BuLLBB,  J.  The  question,  whether  three  days'  grace  shall 
or  shall  not  be  allowed  on  promissory  notes,  has  for  many 
years  past  been  vexata  qtuiestio  in  Westminster  Hall ;  but  the 
practice  among  merchants  and  bankers  has  been  uniform  in 
&Yor  of  the  indulgence.  The  doubt  which  has  arisen  in  our 
own  time  has  been  principally  founded  on  the  determination 
of  Mr.  Justice  Denison  at  nut  pritts^  though  it  appears  that  the 
jury  there  said  that  the  judge's  opinion  was  against  the  prac- 
tice ;  and  that  case  has  always  been  handed  down  in  print 
with  a  quoere.  And,  since  I  have  sat  upon  the  bench,  I  have 
always  held  at  nUi  prius  that  the  three  days  are  allowed, 
whether  the  question  has  arisen  on  the  supposed  laches  of  the 
holder  or  in  cases  of  usury.  The  cases  cited  by  the  defend- 
ant's counsel  are  extremely  material ;  for,  though  they  do  act 
directly  decide  the  question,  they  show  that  the  courts  of 
Westminster  have  thought  the  analogy  between  bills  of  ex- 
change and  promissory  notes  so  strong  that  the  rules  estab- 
lished with  respect  to  one  ought  also  to  prevail  as  to  the  other. 
Such  is  the  general  tendency  of '  all  the  cases  since  Lord 
Mansfield's  time.  Many  of  the  cases  alluded  to  by  the  plain- 
tififs  counsel  happened  before  the  statute  of  Anne.  They 
only  show  the  strong  disposition  which  Lord  Holt  manifested 
on  all  occasions  to  discourage  promissory  notes.  It  appears 
from  them  that  Lord  Holt  and  the  merchants  were  perpetu- 
ally disputing  whether  or  not  they  should  be  put  on  the  same 
footing  with  bills  of  exchange.  The  merchants  did  not  con- 
tend that  they  might  recover  on  notes  in  particular  cases  only, 
but  that  notes  should  be  universally  considered  in  the  same  light 
as  bills  of  exchange.  Upon  that  ground,  they  applied  to  the 
legislature  for  relief ;  and  their  conduct  is  very  strong  to  show 
what  construction  the  statute  of  Anne  ought  to  receive.  The 
language  of  the  preamble  is  express  that  it  was  the  object  of 
the  legislature  to  put  promissory  notes  exactly  on  the  same 
footing  with  inland  bills  of  exchange,  and  the  enacting  part 
pursues  that  intention.    Therefore,  though  it  has  been  now 
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attempted  to  make  a  distiDction  between  bills  of  exchange 
and  promissory  notes,  and  to  show  that  the  former  only  are 
beneficial  to  trade  and  commerce,  yet  that  argument  is  not 
now  open  ;  for  the  legislature  have  said  directly  the  reyerse, 
and  that  it  is  for  the  benefit  of  commerce  that  they  should 
be  on  the  same  footing.  The  other  cases  cited  by  the  plain- 
tiffs counsel  show  how  little  the  law  on  this  subject  was 
formerly  understood ;  but,  whenever  these  cases  have  been 
discussed  of  late  years,  the  judges  have  all  agreed  that  it  is 
essential  to  the  welfare  of  the  trade  and  commerce  of  the 
country  that  some  certain  rules  should  be  established  to  gov- 
ern all  cases  in  future.  With  regard  to  the  custom  of  mer- 
chants, it  is  true  that  a  party  cannot  declare  on  notes  on  the 
custom,  but  he  may  declare  on  the  statute,  which  shows  that 
the  act  of  Parliament  has  been  considered  in*  the  courts  of 
law  as  putting  them  on  the  same  footing  with  bills  of  ex- 
change. 

Grose,  J.  On  reading  the  words  of  the  statute  of  Anne, 
I  have  no  doubt  whatever  but  that  to  this  purpose  notes  are 
put  exactly  on  the  same  footing  with  bills  of  exchange.  It  is 
also  of  great  importance  to  consider  that  the  contemporaneous 
usage  and  the  modem  practice  agree  with  this  construction  ; 
and,  therefore,  it  would  be  attended  with  the  most  mischievous 
consequences  if  we  were  now  to  put  a  different  construction 
on  it.  The  late  cases,  Heylin  t;.  Adamson,  Grant  v.  Vaughan, 
and  Tindal  v.  Brown,  though  not  precisely  in  point,  are 
strong  to  show  that  the  law  is  as  it  has  been  now  declared  to 
be.  The  case  of  May  v.  Cooper  is,  indeed,  strong  the  other 
way ;  but  that  case  cannot  be  supported:  The  true  answer 
to  it  is  that,  when  it  was  determined,  these  commercial  sub- 
jects were  not  so  well  investigated,  nor  consequently  so  well 
understood,  as  they  are  at  this  time.  And  it  is  very  probable 
that  Mr.  Justice  Denison  formed  his  opinion,  in  Dexlaux  t*. 
Hood,  on  that  of  May  v.  Cooper ;  but  he  was  misled  by  it. 
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Therefore,  on  the  general  reasoning  of  the  cases  cited  by  the 
defendant's  counsel,  and  on  the  clear  and  evident  intention  of 
the  legislature  in  passing  the  statute  of  Anne,  I  am  of  opinion 
that  the  three  days'  grace  ought  to  be  allowed  on  promissory 
notes  as  well  as  on  bills  of  exchange. 

Judgment  for  the  defendant. 


Ephbaih  Dana  v.  Samuel  H.  Sawiter. 

(22  Maine,  244.     Supreme  Court,  April,  1843.) 

At  vi^uU  time  of  day  presentment  should  be  made.  —  When  a  bill  or  note  is  not 
payable  at  a  place  where  there  are  eBtablished  business  hours,  presentment 
for  payment  may  be  made  at  any  reasonable  hour  of  the  day ;  but  present- 
ment to  the  maker  at  near  midnight,  after  he  had  retired  to  rest,  is  not  a 
reasonable  hour,  and  will  not  charge  an  indorser  on  notice,  unless  there 
was  a  waiver  of  any  objection  as  to  the  time,  or  unless  it  appear  that  pay- 
ment would  not  have  been  made,  upon  a  demand  at  a  reasonable  hour. 

This  case  was  submitted  on  the  following  statement  of  facts. 
The  action  is  on  a  promissory  note,  signed  by  T.  Sawyer  &  Co., 
dated  Dec.  24,  1838,  for  1202.50,  on  four  months,  payable 
to  and  indorsed  by  the  defendant. 

It  is  agreed  that  on  the  day  the  note  fell  due,  George  W. 
Smith  came  to  the  house  occupied  by  said  Thorndike  Sawyer 
and  Samuel  H.  Sawyer,  the  defendant,  in  the  evening,  be- 
tween eleven  and  twelve  o'clock,  called  up  said  T.  Sawyer 
from  his  bed,  and  presented  the  note  to  him  for  payment, 
which  he  did  not  pay,  and  left  with  him  a  notice  and 
demand  for  payment,  and  delivered  another  notice  of  non- 
payment by  the  makers  of  the  note,  directed  to  said  S.  H. 
Sawyer,  and  demand  of  payment  to  said  T.  Sawyer  for  said 
Samuel,  which  said  Thorndike  did  not  deliver  to  said  Samuel. 
Said  Samuel  was  then  in  the  house,  but  was  in  bed.  He  had 
his  residence  in  the  same  house. 

16 
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The  court  were  to  enter  a  nonsuit  or  default,  as  they 
might  determine  to  be  the  law  in  the  matter. 

SHEPLEYf  J.  This  case  is  presented  upon  an  agreed  state- 
ment of  facts,  from  which  it  appears  that  a  demand  for  pay* 
ment  was  made  upon  the.  maker  of  the  note,  between  eleven 
and  twelve  o'clock  at  night  on  the  day  that  it  became  payable, 
by  calling  him  from  his  bed ;  and  that  he  did  not  pay  it. 
There  is  no  farther  statement  of  any  thing  else  said  or  done, 
except  that  a  notice  and  demand  for  payment  was  left  with 
him.  When  a  bill  or  note  is  payable  at  a  banking-bouse,  or 
other  place,  where  it  is  well  known  that  business  is  transacted 
only  during  certain  hours  of  the  day,  the  law  presumes  that 
the  parties  intended  to  conform  to  such  established  course  of 
business,  and  requires  that  a  demand  should  be  made  during 
those  business  hours.  Parker  v.  Gordon,  7  East,  385.  The 
cases  of  Garnett  v.  Woodcock,  1  Stark.  475,  and  of  Henry  v. 
Lee,  2  Chitty,  124,  may  show  an  exception  to  this  rule  that, 
when  a  person  is  found  at  such  place  after  business  hours, 
authorized  to  give  an  answer,  the  demand  will  be  good. 
While  it  may  be  difficult  to  reconcile  these  cases  with  the 
case  of  Elford  v.  Teed,  1  M.  &  S.  28.  When  the  bill  or  note 
is  not  payable  at  a  place  where  there  are  established  business 
hours,  a  presentment  for  payment  may  be  made  at  any  rea- 
sonable hour  of  the  day.  Leftley  v.  Mills,  4  T.  R.  174; 
Barclay  v.  Bailey,  2  Camp.  527 ;  Triggs  v.  Newnham,  10 
Moore,  249 ;  Wilkins  v.  Jadis,  2  Bam.  &  Adol.  188.  What 
hour  may  be  a  reasonable  one  has  come  under  consideration 
in  those  cases.  In  the  first  of  them  Mr.  Justice  BuUer 
observes,  that  ^^  to  say  that  the  demand  should  be  postponed 
till  midnight,  would  be  to  establish  a  rule  attended  with  mis- 
chievous consequences."  In  the  second.  Lord  EUenborough 
said,  ^'  if  the  presentment  had  been  duiing  the  houi-s  of  rest, 
it  would  have  been  altogetlier  unavailing."  In  the  third, 
this  remark,  among  others,  is  quoted  and  approved  by  C.  J. 
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Beet.  In  the  fourth,  Lord  Tenterden  remarked^  that  ^^  a  pre* 
seotment  at  twelve  o'clock  at  sight,  when  a  person  has  retired 
to  rest,  would  be  unreasonable."  These  observations,  so  just 
and  so  applicable  to  this  case,  authorize  the  conclusion  that 
the  demand  was  not  made  at  a  reasonable  hour,  unless  the 
&ct  that  the  maker  was  seen  and  actually  called  upon  at  that 
time  should  make  a  difiference.  Perhaps,  in  analogy  to  the 
exception  already  noticed,  it  might  be  proper  to  admit  of  one 
in  this  and  the  like  cases,  if  it  should  appear  from  the  answer 
made  to  the  demand  that  there  was  a  waiver  of  any  objection 
as  to  the  time,  or  that  payment  would  not  have  been  made 
upon  a  demand  at  a  reasonable  hour.  But  there  is  nothing 
in  this  agreed  statement  to  show  that  payment  might  not 
have  been*  refused  because  the  demand  was  made  at  such  an 
hour  that  the  maker  did  not  choose  to  be  disturbed,  or 
because  he  could  not  then  have  access  to  funds  prepared  and 
deposited  elsewhere  for  safety.  Plaintiff  nonsuit 


Taylor  v,  Snyder. 

(3  Denio,  145.     Supreme  Court  of  New  York,  May,  1846.) 

Where  to  be  made, «-  The  place  of  date  of  a  promissory  note,  payable  generally, 
is  only  ftrima  fade  the  place  of  payment ;  and  though  a  note  be  made  and 
dated  in  New  York,  if  the  maker  then  resided  in  Florida,  and  the  holder 
knew  this  at  the  time  the  note  was  executed,  and  the  maker  has  not 
changed  his  residence  since  that  time,  demand  must  be  made  of  the  maker 
in  Florida  in  order  to  charge  an  indorser. 

The  case  is  stated  in  the  opinion  of  the  court. 

Beabdslby,  J.  As  the  note  bears  date  at  Troy,  it  is 
presumed  to  have  been  made  at  that  place,  although  the 
maker  then  resided  in  Florida,  as  was  well  known  to  the 
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original  holder,  Morris,  and  to  Stevenson,  to  whom  it  was 
subsequently  transferred.  The  residence  of  the  maker  had 
not  been  changed  when  the  note  fell  due,  his  domicile  still 
being  in  Florida. 

The  indorser  resided  in  Troy.  It  was  not  shown  that  he 
ever  owned  the  note,  or  was  under  any  other  obligation  for 
its  payment  than  that  of  an  ordinary  indorser ;  and  it  may 
fairly  be  inferred  from  the  case  that  the  note  was  given  for  a 
debt  due  from  the  maker  to  Morris,  and  was  indorsed  for  his 
benefit  at  the  request  of  the  maker. 

Some  months  before  the  note  fell  due,  the  indorser  had 
been  asked  by  the  then  holder,  Morris,  if  it  would  be  paid  at 
maturity,  to  which  he  replied  that  it  would  be ;  that  his 
brother,  the  maker,  would  send  the  money  to  him,  and  he 
should  see  the  note  was  paid.  But  on  being  requested  to 
stipulate,  absolutely,  to  pay  the  note  himself,  he  declined  to 
do  so.  It  does  not  appear  that  on  this  or  any  other  occasion, 
any  thing  was  said  as  to  the  place  where  payment  would  be 
made,  or  where  the  note  should  be  presented  for  payment  at 
maturity. 

Upon  the  evidence  as  stated  in  the  case,  I  think  it  cannot 
be  said  that  any  thing  has  been  done  by  the  indorser  to 
change  or  affect  his  original  liability  or  his  rights,  in  that 
character.  He  had  not  designated  any  particular  place  in 
Troy,  or  that  city  at  large,  as  the  place  at  which  the  note 
would  be  paid,  or  where  demand  should  be  made,  nor  had  he 
been  requested  to  designate  any  place  for  that  purpose. 
And  although  he  certainly  gave  a  strong  assurance  that  the 
maker  would  remit  the  money  to  him,  and  therefore  that  the 
note  would  be  duly  paid,  he  at  the  same  time  refused  to 
bind  himself  absolutely  for  its  payment.  He  chose  to  leave 
his  own  responsibility  where  his  contract  and  the  law  had 
placed  it ;  and  no  one  had  a  right  to  understand  from  what 
he  said  that  he  intended  to  assume  any  new  obligation,  or  to 
dispense  with  the  performance  of  any  act  which  the  law 
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required  the  holder  of  the  note  to  perform.  It  does  not 
appear  to  have  been  suggested  on  the  trial  that  the  action 
was  to  be  sustained  on  any  such  ground,  nor  was  the  judge 
requested  to  submit  the  question  of  a  waiver  of  demand  of 
payment,  by  the  indorser,  to  the  jury.  It  was  doubtless  then 
urged,  as  it  was  on  the  argument  at  bar,  that  this  note  was  by 
law  payable  at  Troy,  and  therefore  the  defendant  had  been 
duly  charged  as  indorser,  and  not  that  he  had  in  any  manner 
waived  a  demand  at  the  proper  place. 

What,  then,  is  this  case  ?  A  debtor,  whose  residence  is  in 
Florida,  being  at  Troy,  makes  a  note,  which  he  dates  at  that 
place,  to  his  creditor,  a  resident  of  this  State,  for  an  amount 
due  to  him,  and  procures  a  friend  residing  at  Troy  to  indorse 
the  same.  No  place  of  payment  is  specified  in  the  note,  nor 
is  there  any  thing  to  indicate  a  place,  unless  that  follows 
from  the  note  bearing  date  at  Troy.  The  holder  knows  the 
residence  of  the  maker  to  be  in  Florida,  but  when  the  note 
falls  due,  instead  of  making  demand  of  the  maker  pei'sonally, 
or  at  his  residence  or  place  of  business  in  Florida,  payment  is 
demanded  at  Troy  and  not  elsewhere.  Was  this  a  sufficient 
demand  as  respects  the  indorser  ?  It  clearly  was,  if  the  note 
was  by  law  payable  at  that  place,  and  it,  as  clearly,  was  not, 
if  the  note  was  payable  elsewhere.  This  is  the  only  ques- 
tion to  be  determined. 

The  date  of  a  note  at  a  particular  place  does  not  make 
that  the  place  of  payment,  or  at  which  payment  should  be 
demanded  for  the  purpose  of  charging  the  indorser.  This 
was  expressly  adjudged  in  the  case  of  Anderson  v.  Drake, 
14  Johns.  114.  That  was  an  action  against  the  indorser  of 
a  promissory  note,  bearing  date  in  the  city  of  New  York,  but 
not  made  payable  at  any  particular  place.  When  the  note 
was  made,  the  maker  lived  in  New  York  ;  but  before  it  fell 
due  he  removed  to  Kingston  in  the  county  of  Ulster.  The 
counsel  for  the  plaintiff  insisted  ^'  that  as  the  note  was  dated 
in  New  York,  and  the  parties  resided  there  at  the  time  it 
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question  of  diligence,  and  if  a  demand  is  found  to  be  imprac- 
ticable, proper  efforts  for  that  purpose  having  been  made,  the 
indorser  will  still  be  held  liable,  due  notice,  having  been  given 
to  him  by  the  holder. 

Thus  where  the  maker  has  absconded,  that  will  ordinarUy 
excuse  a  demand,  and  notice  of  the  fact  is  sufficient  to  bold 
the  indorser.  1  Ld.  Raym.  443,  743 ;  3  Kent,  5th  ed.  96 ; 
Putnam  v.  Sullivan,  4  Mass.  45,  53;  Lehman  v.  Jones,  1 
Watts  &  S.  126 ;  Chitty,  Bills,  10th  Am.  ed.  354,  n.  1 ; 
Story,  Promissory  Notes,  §  237. 

Where  the  maker  is  a  seaman  on  a  voyage,  having  no  dom- 
icile in  the  State,  the  indorser  is  liable  without  a  demand 
being  made.  Barrett  v.  Wills,  4  Leigh,  114.  But,  although 
the  maker  may  be  absent  on  a  voyage,  if  he  has  a  domicile  in 
the  State,  payment  must  be  demanded  there.  Dennie  v. 
Walker,  7  N.  H.  199 ;  Whittier  v.  Graffam,  3  Greenl.  82. 

And  in  every  case  where  the  maker  has  no  known  resi- 
dence or  place  at  which  the  note  can  be  presented  for  pay- 
ment, the  holder  will  in  like  manner  be  excused  from  making 
any  demand  whatever.  Story,  Promissory  Notes,  §  237; 
Whittier  v.  Graffam,  supra;  Putnam  v.  Sullivan,  supra; 
Duncan  v,  McGullough,  4  Serg.  &  Rawle,  480.  But,  in  all 
such  cases,  the  reason  for  not  making  a  demand  must  be 
shown  on  the  trial  of  the  cause.  It  must  appear  that  the 
maker  had  absconded,  was  at  sea,  or  had  no  known  domicile 
or  place  where  the  note  should  be  presented.  The  rule  is 
strict,  that  a  demand  must  be  made,  or  a  proper  excuse 
shown  for  ite  omission. 

There  is  a  further  exception  to  the  rule  requiring  a  de- 
mand to  be  made  of  the  maker,  or  at  his  domicile  or  place 
of  business ;  for  where  a  note  is  made  by  a  resident  of  the 
State,  who,  before  it  is  payable,  removes  from  the  State  and 
takes  up  a  permanent  residence  elsewhere,  the  holder  need 
not  follow  him  to  make  demand,  but  it  is  sufficient  to  pre- 
sent the  note  for  payment  at  the  former  place  of  residence  of 
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the  maker.  M'Gruder  v.  Bank  of  Washington,  9  Wheat.  598, 
post;  Anderson  v.  Drake,  9upra;  Dennie  v.  Walker,  supra; 
Gillespie  v.  Hannahan,  4  M'Cord,  503 ;  Beid  v.  Morrison,  2 
Watts  &  S.  401 ;  3  Kent,  96.  And  this  is  just ;  for  it  is  but 
reasonable  to  suppose  that  neither  party,  when  the  note  was 
given,  looked  for  a  change  of  residence  to  a  foreign  country, 
and  that  each  contracted  upon  the  supposition  that  no  such 
change  would  take  place.  Nevertheless,  as  was  said  in 
Dennie  v.  Walker,  supra^  ^^  this  is  an  exception  to  the  gen- 
eral rule,  and  must  be  construed  strictly."  "  We  think,"  say 
the  court  in  M'Gruder  v.  Bank  of  Washington,  suproy ''  that 
reason  and  convenience  are  in  favor  of  sustaining  the  doc- 
trine that  such  a  removal  is  an  excuse  from  actual  demand. 
Precision  and  certainty  are  often  of  more  importance  to  the 
rules  of  law,  than  their  abstract  justice.  On  this  point, 
there  is  no  other  rule  that  can  be  laid  down  which  will 
not  leave  too  much  latitude  as  to  place  and  distance.  Be- 
sides which,  it  is  consistent  with  analogy  to  other  cases 
that  the  indorser  should  stand  committed,  in  this  respect,  by 
the  conduct  of  the  maker.  For  his  absconding  or  removal 
out  of  the  kingdom,  the  indoi'ser  is  held,  in  England,  to  stand 
committed." 

These  exceptions  to  the  general  rule,  it  will  be  seen,  all 
rest  on  peculiar  reasons.  In  one,  the  maker  has  absconded ; 
in  another,  he  is  temporarily  absent,  and  has  no  domicile  or 
place  of  business  within  the  State  ;  in  a  third,  his  residence, 
if  any  he  has,  cannot  be  ascertained ;  while,  in  the  fourth, 
he  has  removed  out  of  the  State  and  taken  up  his  residence 
in  another  country.  In  each  of  these  instances,  let  it  be  ob- 
served, the  &ct  constituting  the  excuse  occurs  subsequently 
to  the  making  and  indorsement  of  the  note;  and  it  is  this 
new  and  changed  condition  of  the  maker,  and  that  only, 
by  which  the  indoraer  stands  committed,  without  a  regular 
demand. 

We  are*  then,  to  inquire  whether  these  exceptions  are  to 
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be  multiplied,  and  extended  to  a  case  where  no  change  in 
the  condition  of  either  party  has  taken  place;  where  the 
maker,  when  the  note  was  made  and  indoreed,  had  a  known 
residence  in  another  State,  and  which  had  remained  un- 
changed at  the  maturity  of  the  note.  It  is  palpable  that 
this  exception,  if  made,  must  be  placed  on  some  new  prin- 
ciple ;  it  cannot  be  allowed  on  the  ground  which  upholds 
the  others.  The  facts  in  this  case  are  unchanged  ;  and,  as  the 
reason  for  making  an  exception  does  not  exist,  the  exception 
itself  should  not  be  allowed.  Unless,  therefore,  the  general 
position  is  true,  that  one  who  indorses  for  a  maker  who  lives 
in  another  State  may  be  ^^  held  liable  without  any  demand 
being  made  on  the  maker,"  I  think  the  defendant  was  not 
liable  in  the  case  at  bar.  And  if  any  such  general  rule  of 
law,  as  I  have  stated,  exists,  it  certainly  may  be  shown ;  but 
that  it  has  no  existence  is,  as  I  believe,  not  only  according 
to  the  universal  understanding  amongst  commercial  men, 
but  also  according  to  the  settled  course  of  business  in  the 
commercial  world. 

The  indorsement  of  a  note  is  an  order  to  the  maker  to 
pay  the  amount  to  the  indoi-see  or  holder,  as  is  specified 
and  agreed  in  the  note,  and  an  engagement  by  the  indorser 
that  if  the  note  is  duly  demanded  of  the  maker  and  not  paid, 
or  if  it  shall  be  found  impracticable  to  make  a  demand,  the 
indorser  will  himself,  on  receiving  due  notice,  pay  the  amount 
to  the  indorsee  or  holder.  Now,  where  such  an  order  is 
drawn  upon  a  maker  who  resides  in  another  State,  and 
which  is  well  known  to  the  person  in  whose  favor  the  order 
is  drawn,  upon  what  principle  can  it  be  said  that  a  demand 
of  the  maker  is  unnecessary  ?  The  indorsee  voluntarily  con- 
sents to  take  such  an  order,  and  why  should  he  not  perform 
the  condition  on  which  the  ultimate  liability  of  the  indorser 
depends?  I  confess  I  see  no  reason  why  he  should  not. 
Here  is  no  mistake,  or  misapprehension  of  fact,  at  the  time 
the  indorsement  is  made.     The  indorsee  knows  where  the 
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maker  resides,  and  that  it  is  in  another  State.  He  knows 
that  by  law,  unless  the  intervention  of  a  State  line  makes  a 
diflference,  the  maker  mast  be  sought  where  he  resides,  and 
the  demand  must  be  made  there.  When  the  time  for  pay* 
ment  arrives,  the  maker  is  still  at  his  former  residence ;  the 
facts  of  the  case  are  precisely  as  they  were  when  the  order 
was  drawn.  Why,  in  such  a  case,  should  the  State  line 
make  a  difference  in  the  construction  and  legal  effect  of  this 
contract  of  the  indorser  ?  It  was  fairly  entered  into  between 
the  parties ;  let  it  then  be  fairly  observed  and  performed  by 
them. 

I  can  well  understand  why  such  an  order  made  by  an  in- 
dorser upon  the  maker  of  a  note  then  residing  within  thi$ 
State^  but  who  removes  into  another  State  before  the  note 
falls  due,  should  receive  a  different  construction,  and  that 
it  would  be  unreasonable  to  require  the  holder  to  follow  the 
maker  to  his  new  residence  in  order  to  demand  payment. 
Here,  a  new  and  unlooked-for  event  has  occurred,  which, 
like  the  absconding  of  a  maker  or  an  inability  to  discover 
his  residence,  may  very  reasonably  be  held  to  excuse  a  de- 
mand. In  these  respects,  the  indorser  should  be  held  to 
stand  committed  by  the  act  of  the  maker.  But  where  the 
facts,  in  reference  to  which  the  parties  contracted,  were  fully 
known  to  them,  and  are  in  no  respect  changed,  I  am  unable 
to  discover  any  principle  which  will  excuse  the  maker  from 
making  a  demand,  or  using  proper  diligence  to  make  a  de- 
mand, as  in  ordinary  cases.  The  intervention  of  a  State  line 
has,  in  my  opinion,  no  possible  bearing  on  the  question. 

I  admit  that  I  have  not  found  any  case  in  which  this  point 
has  been  expressly  adjudicated,  as  I  have  stated  it.  It  seems, 
however,  to  have  been  taken  for  granted,  in  the  case  of 
M'Gruder  v.  The  Bank  of  Washington,  already  referred  to. 
The  case  of  Duncan  v.  McCuUough,  Adm'r,  &c.,  4  Serg.  & 
Rawle,  480,  was^  in  some  of  its  features,  much  like  the  one  at 
bar.     It  was  an  action  against  the  administrator  of  an  in- 
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dorser  of  a  note  made  by  one  Adams,  bearing  date  at  Balti- 
more, in  Maryland,,  June  4, 1814,  payable  nine  months  from 
date,  no  place  of  payment  being  specified  in  the  note.  It  did 
not  appear,  otherwise  than  by  its  date,  where  the  note  was 
actually  made ;  and  it  may  be  infeiTcd  from  the  evidence 
that  Adams  was,  at  that  time,  a  resident  at  Green  Villi^e, 
Pennsylvania.  It  did  not  appear  where  he  was  when  the 
note  fell  due,  and  no  demand  of  payment  had  been  made 
anywhere ;  nor  was  it  shown  that  any  search  for  the  maker 
had  been  made.  Here,  then,  was  a  note  dated  at  Baltimore, 
no  place  of  payment  being  stated  in  it,  the  maker  living  in 
another  State.  So  far  it  is  the  case  in  hand,  yet  it  was  not 
even  suggested,  by  the  counsel  or  the  court,  that  a  demand 
was  unnecessary,  or  that  Baltimore  was  the  proper  place 
to  make  the  demand.  The  case  was  disposed  of  on  other 
grounds,  and  which  could  not  have  been  in  any  respect 
material,  if  a  demand  at  Baltimore  would  have  been  proper, 
or  if  none  whatever  was  necessary.  On  the  trial,  the  court 
charged  that  the  plaintiff  was  bound  to  prove  a  demand  of 
payment  of  the  maker,  or  due  diligence  used  for  that  purpose, 
and  upon  this  part  of  the  case  the  final  opinion  of  the  court 
was  thus  stated  by  Chief  Justice  Tilghman :  ^^  If  the  plaintiff 
had  proved  that  Adams  had  absconded,  and  was  not  to  be 
found  when  the  note  fell  due,  a  demand  of  payment  would 
have  been  dispensed  with,  because  it  would  have  been  im- 
possible to  make  it.  But  no  such  thing  was  proved,  and 
therefore  a  demand  was  necessary.  The  note  being  dated 
at  Baltimore,  would  raise  a  presumption  that  BaltioMre  was 
the  drawer's  place  of  residence,  as  was  decided  by  the  Su- 
preme Court  of  New  York,  in  2  Caines,  127.  Baltimore, 
then,  was  the  place  at  which  inquiry  should  have  been  made. 
The  court  laid  down  the  law  fairly.  A  demand,  or  at  least 
due  diligence  in  endeavoring  to  make  a  demand,  was  neces- 
sary." All  thifi  seems  to  me  very  just  and  proper.  A  de- 
mand was  necessary :  the  note  was  dated  at  Baltimore,  and 
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if  the  residence  of  the  maker  was  unknown,  Baltimore  was 
the  place  where  the  inquiry  should  have  been  made.  But  if, 
as  is  now  urged,  Baltimore  was  the  place  to  demand  pay- 
ment, or,  if  no  demand  was  required,  the  argument  of  cofinsel 
in  the  case  referred  to  and  the  views  of  the  court  were  entirely 
wide  of  the  mark.  And  here  let  me  observe  that,  although 
the  date  of  a  note  does  not  make  it  payable  at  that  place, 
still  the  date  may,  in  one  respect,  be  very  important.  It 
raises  a  presumption  that  the  maker  resides  there,  although 
it  is  only  presumption.  8  Kent,  96,  97 ;  Lowery  v.  Scott,  24 
Wend.  868 ;  Galpin  v.  Hard,  3  M'Cord,  394.  And  where  it 
becomes  a  question  of  due  diligence  in  seeking  to  make  a 
demand,  it  may  be  all  important  to  show  that  inquiry  was 
made  at  the  place  where  the  note  bears  date.  But  here,  this 
point  is  of  no  consequence,  for  the  residence  of  the  maker 
was  known  to  all  parties,  and  not  the  least  effort  was  made 
to  make  demand  of  him  where  he  lived,  or  at  any  other  place 
than  Troy,  where  the  indorser  resided,  the  maker  then  being 
at  his  home  in  Florida. 

I  am  aware  that  Judge  Story,  in  his  treatise  on  Promissory 
Notes,  after  adverting  to  various  grounds  on  which  a  demand 
of  payment  may  be  excused,  says :  '^It  seems,  also,  that  if  the 
maker  of  a  promissory  note  resides  and  has  his  domicile  in  one 
State,  and  actually  dates  and  makes  and  delivers  a  promis- 
sory note  in  another  State,  it  will  be  sufficient  for  the  holder 
to  demand  payment  thereof  at  the  place  where  it  is  dated,  if 
the  maker  cannot  perspnally,  upon  reasonable  inquiries,  be 
found  within  the  State,  and  has  no  known  place  of  business 
there."  §  236.  For  this  he  refers  to  the  case  of  Hepburn 
V.  Toledano,  10  Mart.  (La.)  648.  It  will  be  observed  that 
Judge  Story  does  not  give  to  this  position  the  authority  of 
his  name  and  character ;  the  point  is  stated  doubtingly.  It 
seems,  he  says,  that  under  such  circumstances  the  maker 
need  not  be  sought  in  the  State  where  he  resides,  and  not 
that  it  is  clear  this  will  excuse  the  usual  demand.    The 
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learned  author  was  obyiously  doing  no  more  than  to  state 
what  seemed  to  him  to  have  been  decided  in  Louisiana,  and 
he  does  it  in  a  manner  which  precludes  the  idea  that  he  in- 
tended to  adopt  the  principle,  or  give  to  it  any  autihority  be* 
yond  that  of  the  elevated  and  able  tribunal  by  which  the  case 
was  determined.  I  have  looked  at  the  report  of  the  case 
of  Hepburn  v.  Toledano.  It  was  an  action  against  the  in« 
dorser  of  a  promissory  note  dated  at  New  Orleans-,  but  not 
made  payable  there.  When  the  note  was  payable  the  maker 
resided  in  Kentucky ;  but  where  his  residence  was  when  the 
note  was  given  is  not  expressly  stated.  The  only  question 
in  the  case,  as  the  court  said,  was  whether  the  holder  was 
obliged  to  go  out  of  the  State  to  demand  payment;  but 
whether  that  question  arose  upon  a  note  given  by  a  resident 
of  Louisiana,  who  had  subsequently  removed  to  Kentucky, 
or  by  a  person  who  lived  in  Kentucky  when  the  note  was 
made,  is  a  fact  upon  which  I  cannot  satisfy  myself  from 
any  thing  to  be  found  in  the  report  of  the  case.  We  have 
already  seen  that  where  the  maker  removes  from  one  State  to 
another,  after  the  giving  of  a  note,  the  holder  need  not 
follow  him.  This  was  said  in  Anderson  v.  Drake,  in  14 
Johnson,  114,  upon  the  authority  of  which  the  Louisiana  case 
was  decided.  In  the  latter  case,  the  court  say:  ^^ There  is 
some  difficulty  as  to  the  place  where  demand  is  to  be  made, 
when  the  maker  of  a  note  or  acceptor  of  a  bill  has  been  a 
resident  of  the  State,  and  before  the  time  of  payment  had 
changed  his  domicile  ;  but  if  he  lives  in  another  country,  the 
indorsees  cannot  be  presumed  to  know  his  residence,  and  all 
that  the  law  requires  of  the  holder  is  due  diligence  at  that 
place  where  the  note  is  drawn.  Thus  in  the  case  cited  by 
the  appellant,  14  Johns.  116,  it  is  stated  by  the  court  to  have 
been  previously  decided  that,  where  a  note  was  dated  at 
Albany,  and  the  drawer  of  it  afterwards  removed  to  Canada, 
the  demand  where  it  was  drawn  was  sufficient  to  charge  the 
indorser."    And  it  was  held  that  the  demand  at  New  Orleans 
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was  sufficient.  I  must  saj  that  my  impression  upon  this  case 
is  that  the  maker  of  the  note  had  removed  from  Louisiana 
after  the  giving  of  the  note ;  but,  if  the  fact  were  otherwise, 
I  think  the  decision  should  not  be  followed.  The  case  is 
not  strictly  authority,  although  harmony  in  the  decisions  of 
tiie  several  State  courts,  upon  such  a  point,  is  exceedingly 
desirable.  But  I  cannot  assent  to  the  principle  that  where 
no  change  has  taken  place  in  the  residence  of  the  maker, 
between  the  making  of  the  note  and  the  time  of  its  payment, 
the  intervention  of  a  State  line  dispenses  with  the  necessity 
of  making  due  demand  of  payment,  or  at  all  affects  the  ques- 
tion. I  therefore  think  the  nonsuit  was  right,  and  a  new 
trial  should  be  denied.  New  trial  denied. 

We  hare  heretofore  shown  that  honored,  the  party  paying  may  receive 
neither  presentment  nor  demand  is  it;  nnless  there  are  special  circum- 
necessaiy  to  fix  the  liability  of  the  stances  such  as  reasonably  may  ex- 
maker  of  a  note  or  the  acceptor  of  a  cuse  the  presentment.  Arnold  v.  Dres- 
bill ;  bat  when  the  action  is  against  an  ser,  supra,  Bigelow,  G.  J. 
indorser  or  the  drawer  of  a  bill,  the  Other  reasons  for  requiring  present- 
contrary,  generally  speaking,  is  true,  ment  with  the  demand  are  stated  in  the 
This  is  the  case  to  be  considered  in  the  principal  case.  Presentment  should  be 
present  note.  made,  it  is  there  said,  first,  that  the 

$1.  NecuMUjf  of  PrtseatmenL — Con-  party  of  whom  demand  is  made  may 

oeming  the  necessity  of  presenting  the  Judge  of  the  genuineness  of  the  paper, 

paper  at  the  same  time  with  making  secondly,  of  the  right  of  the  holder  to 

demand   of   payment,   the    principal  receive  the  contents,  and  then  thirdly, 

case,  Mnsson  v.  Lake,  is  amply  sup-  as  was  stated  in  the  case  just  cited, 

ported.     Arnold  v.  Dresser,  8  Allen,  that  he  may  obtain  immediate  posses- 

486;    Shaw   v.  Beed,  12   Pick.  182;  sion  of  the  paper  upon  paying  the 

Freeman   v.  Bo^'uton,  7   Mass.*  488;  amount. 

Berkshire  Bank  v.  Jones,  6  Mass.  624.  Bills  of  exchange  payable  after  date 

If  a  note,  bill,  or  check  is  made  need  not  be  presented  for  aecefOance, 

payable   at   a  particular   place,  the  Walker  ti.  Stetson,  19  Ohio  St.  400, 

holder  must  have  it  at  that  i^ace  on  the  leading  case,  jMi ;  and  the  same  is  true 

day  of  its  maturity,  in  order  to  make  of  checks.    Indeed,  in  Pennsylvania,  it 

due  presentment.    If  it  is  not  payable  is  held  that  to  present  a  bill  for  accept- 

«t  a  designated  place,  the  pi^r  must  ance  is  a  wholly  nugatory  act,  if  the 

be  presented  to  the  maker,  drawee,  or  drawee  should  refhse  to  honor  it.    No 

acceptor  at  his  usual  place  of  business  notice  of  the  dishonor,  in  such  a  case, 

or  at  his  dwelling-house.     No  valid  will  serve  to  fix  the  liability  of  the 

presentment  can  be  made  by  any  per-  drawer  or   indorsers,  but   the  paper 

•oo  without  the  note,  bill,  or  check  in  must  be.presented  again  at  its  maturity 

his  possession  at  the  time,  so  that,  if  for  payment.     House  v.  Adams,  4B 
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Penn.  St  261 ;  Read  v.  Adams,  6  Serg.  after  calling  upon  the  drawer  to  accept 
ft  R.  866 ;  Brown  v.  Berry,  3  Dall.  865 ;  and  receiTtng  a  refusal. 
Clarke  t;.  Russel,  8  Dall.  415.  This  Checks  are  usnallj  presented  for 
however,  is  contrary  to  the  general  rule,  payment  only,  hut  they  may  be  pre- 
By  all  other  authorities,  notice  of  dis-  sented  for  acceptance,  as  we  have  else- 
honor  may  at  once  be  given,  and  the  where  seen,  and  circulate  for  a  short 
liability  of  the  drawer  and  indorsers  time  thereafter  as  accepted  paper,  in 
thus  fixed.  Story,  Bills,  §  278;  8  Kent,  case  the  drawee  should  signify  his  ac- 
Com.  95;  Watson  v.  Loring,  8  Mass.  ceptance.  See  ante,  pp.  55, 119,  where 
557 ;  Sterry  v.  Robinson,  1  Day,  11 ;  the  effect  of  the  certification  of  a  check 
Mason  t;.  Franklin,  8  Johns..  202 ;  Wei-  as  "  good  "  is  stated, 
don  V.  Buck,  4  Johns.  144 ;  Winthrop  Bills  payable  at  or  after  sight  must 
o.  Pepoon,  1  Bay,  468;  Phillips  v.  be  presented  for  acceptance,  unless 
Curdy,  1  Har.  &  J.  187 ;  Thompson  v,  grace  is  expressly  excluded  from  them, 
Cumming,  2  Leigh,  321;  1  Hawks,  195;  or  cut  off  by  statute  when  not  ex- 
Union  Bank  v,  Hyde,  6  Wheat.  572;  pressly  contracted  for.  When  not  so 
Bank  of  Washington  v.  Triplett,  1  excluded  or  cut  off,  bills  payable  at  or 
Peters,  25 ;  Smith  v.  Roach,  7  B.  Mon.  after  sight  are  entitled  to  grace  (ante, 
17.  p.  92);  and,  being  entitled  to  grace. 

But  even  in  Pennsylvania,  the  act  they  must  be  presented  for  acceptance 

of  presenting  the  bill  for  acceptance  is  to  show  when  they  reach  maturity,  i.  e. 

useful,  as  elsewhere,  when  the  drawee  when  the  three  days  (or  less)  of  grace 

gives   an    acceptance;   for   then    the  expire. 

holder's  security  is  strengthened  by  so  '  The  loss  of  a  negotiable  bill,  note, 
much.  And  it  should  be  noticed  that  an  or  check  will  not  dispense  with  the  re- 
acceptance,  binding  in  favor  of  the  then  quirement  of  presentment.  This  can 
holder  as  well  as  in  favor  of  subsequent  be  made  in  such  a  case  by  a  copy,  if  a 
holders,  may  be  given  as  well  after  the  new  instrument  cannot  be  obtained, 
holder  has  taken  the  bill  as  before.  Hinsdale  t;.  Miles,  5  Conn.  831 ;  Wain 

But,  though  it  is  not  necessary  to  v.  Bailey,  10  Ad.  &  E.  616. 

present  for  acceptance  a  bill  payable  If  the  lost  paper  was  not  negotiable, 

after   date    in    order   to  charge   the  no  presentment  would  be  necessary  in 

drawer  and  indorsers,  it  does  not  fol-  the  case  of  a  note,  as  there  would  be 

low  that  one  to  whom  such  a  bUl  has  no  one  to  charge  by  notice ;  but  in  the 

been  sent  for  collection  may  let  it  lie  case  of  a  bill  or  check  the  act  of  pre- 

without  such  presentment.    The  agent  sentment  would  be  necessary,  in  ordi- 

must  exercise  reasonable  diligence  on  nary   cases,  to   charge   the    drawer, 

behalf  of  his  principal ;  and  the  prin-  Ante,  p.  100. 

cipal  case,  Allen  v,  Suydam,  has  de-  §  2.   What  constitutes  Presentment.  — 

cided  that  this  means  that  he  should  Actual  exhibition  of  the  paper  is  of 

present  the  bill  for  acceptance,  unless  course  a  presentment.    It  is  also  held 

he  can  ofier  some  good  excuse  for  not  that  if  the  holder  or  notary  has  tlie 

doing  so.    This  case  was  afterwards  paper  with  him  when  he  makes  the 

followed  by  Walker  v.  Bank  of  New  demand,  and  though  he  does  not  actu- 

York,  9  N.  Y.  582.    The  earlier  case  ally  exhibit  it,  yet  so  describes  it  as 

of  Bank  of  Washington  v.  Triplett,  1  to  leave  no  doubt  that  the  payor  may 

Peters,  25,  appears  to  be  contra ;  but  understand  of  what  paper  payment  is 

that  case  was  decided  upon  a -usage  of  demanded,  this  is  sufficient.   Etheridge 

banks  not  to  note  a  bill  as  dishonored  v.  Ladd,  44  Barb.  69 ;  King  i*.  Crowell, 
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61  Maine,  244 ;  Arnold  v.  Dreuer,  8  Al-  demand,  and  entitle  the  holder,  at  the 
len,  486.  If  desired,  the  paper  must  of  close  of  banking  hours,  if  not  (in  Mas- 
course  be  produced.  See  Ocean  Bank  sachusetts)  immediately  after  the  ez- 
V.  Fant,  60  N.  Y.  474.  amination,  to  give  notice  of  dishonor  in 

When  the  paper  is  payable  at  some  case  of  the  absence  of  ftinds  sufficient, 

designated  place  not  a  bank,  the  holder  and  applicable  to  the  purpose.    Huf- 

takes  or  sends  it  there  to  be  exhibited  faker  v.  National  Bank,  18  Bush,  644. 

vith  a  demand  upon  the  maker  or  ac-  And  if  the  bill  or  other  paper  is  the 

oeptor,  if  he  should  appear.     If  he  property  of  the  bank,  the  presence  of 

should  not  appear,  the  fact  that  the  the  same  there  need  not,  in  the  first  in- 

holder  has  the  paper  there  for  present-  stance,  be  proved :  it  is  presumed  in 

ment    and   delivery    upon    payment  law  to  be  there ;  and  the  burden  rests 

amoonts  to  both  presentment  and  do-  upon  the  defendant  to  show  that  the 

mand.    The  holder  is  not  bound  to  acceptor  called  to  pay  it.     See  the 

further  seek  the  party  who  has  prom-  principal  case,  Chicopee  Bank  v.  Phila- 

ised  to  pay  it.  delphia  Bank,  ante,  p.  202,  and  the  cases 

When  a  note  or  bill  is  payable  at  a  there  cited, 
general  locality,  it  is  enough  for  the         But  according  to  the  very  intelli- 

holder  to  be  anywhere  in  the  locality  gible  doctrine  of   Chicopee  Bank  v, 

at  the  maturity  of  the  paper,  ready  to  Philadelphia  Bank,  in  order  to  consti- 

receive  payment,  unless  the  maker  or  tute  a  presentment   for   payment  of 

acceptor  has  his  residence  or  place  of  paper  payable  at  a  bank,  when  the 

business  there.    No  actual  demand  is  bank  is  not  owner  of  ^t,  the  plaintiff 

necessary.    Meyer  v.  Hibsher,  47  N.  Y.  must  show,  if  question  is  raised  on  the 

266 ;    Maiden   Bank   v.    Baldwin,  18  point  by  the  defendant,  being  drawer 

Gray,  164.  or  indorser,  that  the  paper  was  received 

Presentment  for  acceptance,  how-  by  the  bank  with  knowledge  of  its 

ever,  is  not  effected  by  merely  going  reception ;  so  as  to  put  the  bank  to  the 

to  the  place  designated  for  payment,  or  duty  of  examining  the  accounts.     If 

by  going  to  the  residence  or  place  of  the  paper  were  placed  upon  the  coimter 

business  of  the  drawee  for  the  purpose  of  the  bank,  or  elsewhere,  without  the 

of  demanding   acceptance ;    and  the  knowledge  .of  the  bank,  and  knowledge 

absence  of  the  drawee  and  of  any  one  of  the  fact  was  not  had  on  the  day  of 

authoriaed  to  act  for  him  cannot  be  the  maturity  thereof,  there  has  been  no 

treated  as  a  dishonor.  Personal  demand  presentment  in  law,  even  though  the 

must  be  made  before  there  can  be  a  bank  had  not  funds  of  the  party  for 

dbhonor  of  non-acceptance.    Bank  of  making   payment.     A  fortiori  would 

Washington  V.  Triplett,  1  Peters,  26, 86.  this   be  true  where   sufficient   funds 

If  the  paper  be  payable  at  a  bank,  were  present,  applicable  for  the  pur- 
it  is  enough  for  the  holder  to  send  or  pose.  And,  of  course,  if  the  paper  has 
take  the  paper  to  the  bank  and  there  been  duly  received  by  the  bank,  and 
deliver  it  to  the  proper  officer  for  pay-  no  examination  of  the  accounts  made 
ment,  provided  this  step  is  followed  by  on  the  day  of  maturity,  there  has  been 
an  examination,  on  the  part  of  the  bank  a  presentment,  but  no  demand  (for  the 
office,  of  the  account  of  the  maker  or  examination  stands  for  the  demand  in 
acceptor,  to  see  if  he  has  sufficient  otlier  cases) ;  both  of  which  are  neces- 
fonds  on  deposit,  api^icable  to  the  pay-  sary  steps  in  ordinary  cases  to  fix  the 
ment  of  the  check.  The  two  acts  liability  of  the  defendant  drawer  or  in- 
together  constitute  presentment  and  dorser. 

16 
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The  demand  ehoald   in   ordinary  is  troe,  it  is  apprehended,  only  in  the 

eases  be  verbal ;  but  in  some  cases  this  sense  that  payment  to  soch  apparent 

may  be  impracticable,  or  not  in  reason  owner  will  discharge  the  party  paying, 

to  be  required.    In  such  cases  it  may  that  is,  the  maker  or  acceptor, 
be  in  writing ;  but,  however  made,  it        Verbal  authority  to  an  agent  is  suf- 

should  be  absolute,  requiring  present,  flcient  to  enable  him  to  make  a  good 

actual  payment.    Story,  Notes,  §  242.  presentment  and  demand.     Shedd  v. 

Demand  of  payment  is  ineffectual  if  Brett,  1  Pick.  401 ;  Preeman  v.  Boyn- 

it  depart  from  the  tenor  of  the  note  or  ton,  7  Mass.  483 ;   Hartford  Bank  v. 

bill.     Langenberger   v.    Kroeger,   48  Barry,  17  Mass.  94 ;  Seaver  v.  Lincoln, 

Cal.  147.    So,  too,  a  presentment  f<Mr  21  Pick.  267.    Indeed,  presentment  of 

the    mere    purpose    of    ascertaining  a  note  or  an  inland  bill  may  be  made 

whether   a   signature  is   genuine,  or  by  any  person  authorized  by  the  holder 

whether  the  party  has  Ainds  at  the  with  the  same  effect  as  if  done  by  a 

place  of  payment,  is  not  such  a  de-  notary.    Cole  v.  Jessup,  10  N.  Y.  96. 

mand    as    will   charge    an    indorser.  In  the  case  of  paper  belonging  to  a 

Compare  Simpson  v.  Pacific  Life  Ins.  bank,  demand  may  be  made  by  the 

Co.,  44  Cal.  189.  cashier,  or  by  a  sub-agent  authorised 

§  8.  By  whom   Presentment  may  he  by  him.    Hartford  Bank  v,  Barry,  17 

made,  —  Of  course  presentment   and  Mass.  94.    See  also  Church  v.  Barlow, 

demand  may  be  made  by  the  owner  of  9  Pick.  547. 

the  paper,  or  by  his  authorized  agent  In  making  presentment  by  the 
or  by  his  trustea.  But  though  payment  owner,  it  matters  not  through  whose 
by  the  maker  or  acceptor  may  also  be  hands  the  paper  is  sent,  provided  it 
made,  so  as  to  effect  such  party's  dis-  reach  the  drawer  or  maker  in  due  time, 
charge,  to  any  holder  having  an  appar-  Prideaux  v.  Criddle,  Law  Rep.  4  Q.  B. 
ent  right,  when,  the  payment  is  made  at  465.  Presentment  through  the  post- 
maturity, even  though  that  holder  has  office  is  a  reasonable  mode^  lb. ;  Hare 
no  real  right  to  receive  the  money;  v.  Heaty,  IOC.  B.  n.  a.  65. 
still  it  seems  that  no  presentment  and  If  the  pi^>er  be  a  foreign  bill  of  ez- 
demand  by  one  having  no  right  what-  change,  there  will  ordinarily  be  a  double 
ever  to  act  would  avail,  upon  refhsal  presentment  and  demand;  for  those 
of  payment  (though  made  in  absolute  steps  must,  if  possible,  be  taken  by  a 
terms  and  not  on  the  ground  of  object-  notary  to  fix  the  liabili^  of  the  drawer 
ing  to  pay  to  that  person),  so  as  to  en-  and  indorsers,  and  they  may  and 
able  such  holder  to  give  a  good  notice  usually  have  been  preceded  by  present- 
of  dishonor  either  in  his  own  behalf  or  ment  and  demand  by  the  holder  or  his 
for  the  real  owner.  If  in  reality  he  agent  not  a  notary.  The  usual  course, 
has  no  authority  to  act  for  the  real  indeed,  is  for  the  holder  to  make  pre- 
owner,  his  proceedings  would  not,  it  sentment  in  accordance  with  the  rules 
seems,  inure  to  the  real  owner;  and  it  already  stated ;  and  then,  in  case  of 
is  clear  that  if  he  were  acting  on  his  reftual,  he  must  place  the  paper  in  the 
own  behalf,  the  presentment,  demand,  hands  of  a  notary  public,  if  there  be 
and  notice  would  not  justify  an  action  such  an  officer  in  the  place,  who  goes 
by  him.  It  would  be  a  good  answer  to  and  makes  presentment  and  demand 
iiis  action  that  he  had  no  title  or  au-  again.  If  payment  be  reftised  him, 
tfaority  from  the  owner  to  sue.  The  he  will  then  protest  the  bill  and  give 
statement  in  Story,  Notes,  §  246,  so  notice  of  the  dishonor  to  the  parties 
far  as  it  is  at  variance  with  the  above,  sought  to  be  held.    Burke  9,  MdKay, 
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leading  ease,  pott ;  Donegan  v.  Wood,  dtizen,  being  a  disinterested  person. 

49  Ala.  242.  Comp.    Bailee   v.   McKay,    post.      It 

According,  also,  to  the  general  com-  seems  that  in  snch  a  case  witnestee 

mon-law  rale,  the  notary  must  act  in  should  be  present.    Bayley,  Bills,  c.  7, 

person  in  taking  these  steps,  and  not  §  2 ;  Chitty,  Bills,  888,  9th  Eng.  ed. ; 

by  bis  deputy  or  clerk.    Ocean  Bank  1  Parsons,  Notes  and  Bills,  688. 

e.  Williams,  108  Mass.  141 ;  Cribbs  9.  If  the  paper  be  a  promissory  note 

Adams,  18   Gray,   697 ;    Donegan  v.  or  inland  bill,  the  act  of  a  notary  or 

Wood,  atpra ;  Onondaga  Bank  r.  Bates,  other  person,  his  substitute,  is  not  nee- 

8  Rill,  68 ;  Hunt  v.  Maybee,  8  Seld.  essary,  though  it  is  not  uncommon  to 

208 ;  Wamick  v.  Crane,  4  Denio,  460 ;  treat  such  paper  in  the  same  manner 

Smith  V.  Gibbs,  2  Smedes  &  M.  470  as  if  it  were  a  foreign  bill.    Notarial 

(holding  that,  where  the  demand  is  by  fees,  however,  cannot  be  recorered  in 

the  notary's  clerk,  the  effect  is  not  such  cases,  unless  the  act  of  the  notary 

cured  by  the  notary  making  the  pro-  is  authorised  by  statute.    See,  upon 

test);   State  Bank  v.   Hayes,  8  Ind.  this  subject,  Burke  v.  McKnj,  post; 

400 ;  Carter  v.  Union  Bank,  7  Humph.  Union  Bank  v.  Hyde,  6  Wheat  672 ; 

648 ;  Chenowith  v.  Chamberlin,  6  B.  City  Bank  r.  Cutter,  8  Pick.  414. 

Mon.  60;  Bank  of  Kentucky  v.  Garey,  {  4.  To  whom  Presentment  shoM  be 

lb.  626 ;  Saerider  v.  Brown,  8  McLean,  made.  — Presentment  may  be  made  not 

481.    But  see  Nelson  v.  Fotterall,  7  only  to  the  maker,  acceptor,  or  drawer, 

Leigh,  179.    And  the  case  may  be  dif-  but  also  to  an  authorized  agent  of  suek 

ferent  where  a  notary  is  authorized  by  party.    Story,  Notes,  §  261.    Upon  the 

law  to  hare  a  sworn  deputy  to  assist  death  of  the  party,  or  upon  any  expreas 

him.     Bank  of  Kentucky   v.  Garey,  rerocation  of  the    agent's  authority, 

supra ;  Chenowith  v.  Chamberlin,  su-  brought  to  the  notice  of  the  holder, 

pra;  Carter   v.   Union  Bank,   supra,  the  holder  can   make  no  ralid  pri»- 

The  English  practice  appears  to  be  the  eentment  to  him.    In  case  of  the  death 

other  way,  clerks  acting  for  the  no-  of  the  maker,  drawee,  or  acceptor,  pre- 

taries.    See  Wilkins  v.  Jadis,  2  Bam.  sentment  should  be  made  to  his  ex- 

ft  Ad.  188;   Garnett  v.  Woodcock,  1  ecutor  or  administrator,  if  there  be  one 

Staric,  476;  a.  o.  6  Maule  &  8.  44;  appointed  and  his  place  of  residence 

Triggs  V.  Newnham,  1  Car.  ft  P.  681 ;  can  by  reasonable  diligence  be  asccr- 

s.  o.  10  Moore,  249 ;  Philpott  v.  Bry-  tained.    Gower  v.  Moore,  26  Maine, 

ant,  8  Car.  ft  P.  244.    The  American  16.    But  see  Hale  v.  Burr,  12  Mass.  85, 

rule  probably  sprang  from  the  obserra-  holding  that  demand  need  not  be  made 

tioB  of  Bayley,  J.,  in  Leltley  v.  Mills,  of  an  executor  or  administrator,  acting 

4  T.  R.  170.    See  1  Parsons,  Notes  and  as  such  at  the  maturity  of  the  paper, 

BlUa,  641,  note.  until  the  end  of  a  year  after  the  qnali- 

In  some  States,  howerer,  as  in  Mis-  flcation  of*  sudi  person,  since  by  law 

■laslppi,   a  Juatioe   of    the   peace  is  he  is  not  bound  to  pay  debts  within  a 

authorised  by  statute  to  perform  the  year  from  his  qualification.    But  this 

fonetions  <ff  a  notary;  and  where,  in  case  has  been  justly  criticised.    Story, 

any  ease,  no  notary  resides  in  the  place  Notes,  |  268,  note.    Though  not  bound 

of  payment  of  the  paper,  these  steps  to  pay,  he  may  safely  do  so  where  the 

may  be  taken  by  any  public  function-  assets  are  ample  to  meet  all  demand*, 

ary,  or,  in  case  none  such  be  at  hand.  See  Oriental  Bank  v.  Blake,  22  Pick. 

by  any  reepeetable  merchant,  and  then,  206 ;  Burrill  v.  Smith,  7  Pick.  201.    If 

U  m&um,  by  any  reputable  private  there  be  no  sudi  person  as  executor  «r 
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Adminutrator,  or  if  hit  residence  can-  Mean  v.  Little,  8  Baxter,  880.    If  the 

not  be  fonnd,  demand  should  be  made  note  be  joint  and  seTeral,  howerer,  de- 

upon  the  kindred,  if  any,  who  occupy  mand  u|k>n  any  one  of  the  makers  is 

the  residence  of  the  deceased,  or  who  sufficient  (with  notice  of  the  dishonor) 

are  to  receive  his  property.  to  bind  an  indorser ;  since  such  a  note 

Though  the  party  who  has  promised  '  is  the  same  as  sereral  separate  notes 

to  pay  has  become  insoWent  or  gone  with  the  names  of  the  indorsers  upon 

into  bankruptcy,  demand  must  still  be  each.  Harris  v.  Clark,  10  Ohio,  5.  But 

made  upon  him.  Barton  v.  Baker,  lead-  this  case  went  too  far  in  treating  all 

ing  case,  and  note,  post ;  Story,  Notes,  joint  makers  a«  partners  pro  hoe  vioe, 

i  286.    But  if  an  assignee  has  been  ap-  Gates  v.  Beecher,  ntpra, 
pointed,  it  would  probably  be  necessary         §  6.    When    Presenimad  tkovld  be 

to  make  a  demand  upon  him  ako  in  made.  —  With  respect  to  the  time  when 

case  of  refusal  by  the  bankrupt  bills  payable  at  or  after  sight  should 

In  the  case  of  a  note  signed  "A.  be  presented  for  acceptance,  the  only 

B.,   agent,"   and   not   disclosing  the  rule,  whether  the  bill  be  foreign  or  in- 

name  of  the  principal,  demand  upon  land,  and   whether   payable  at  sight 

the  agent  is   sufficient;   though   the  or  so   many  days   after  sight,  or  in 

party  may  haye  ceased  to  be  agent  at  any  other  manner,  is,  that  it  must  be 

the  maturity  of  the   note.      Hall  v.  presented  within  a  reasonable  time ; 

Bradbury,  40  Conn.  32.    If  the  name  and  as  the  drawer  may  sustain  a  loss 

of  the  principal  was   known  to  the  by  the  holder's  keeping  it  any  great 

holder  at  the  maturity  of  the  note,  the  length  of  time,  it  is  advisable  in  all 

case  would  probably  be  diflferent.    De-  cases  to  present  it  as  soon  as  possible ; 

mand  upon  both  might  then  be  neces-  but  he  is  not  obliged  to  send  it  by  the 

saiy;  upon  the  "agent"  because  he  first  opportunity.    Chitty,  Bills,  274; 

had  made   himself  personally  liable.  Story,  Bills  of  Exchange,  §  281 ;  Muil- 

and  upon  the  principal  because  he  was  man  v.  D'Eguino,  leading  case,  anie. 
the  party  ultimately  liable.  Due  diligence  is  the  only  thing  to 

In  the  case  of  a  note  executed  by  a  be  looked  at,  whether  the  bill  be  foreign 

partnership,  demand  upon  any  one  of  or  inland.    Bills  payable  at  sight  or  a 

the   partners   is   sufficient     Gates  v.  certain  time  after  sight,  as  Bifr.  Justice 

Beecher,  00  N.  Y.  518.    Secue  if  they  Buller  said  in  the  case  just  cited,  ou^ 

are  merely  joint  makers.    lb. ;  Union  to  &e  put  uilo  dreuhtion ;  and  if  a  bill 

Bank  v.  Willis,  a>tte,  p.  24 ;  Arnold  v.  drawn  at  three  days'  sight  were  kept 

Dresser,  8  Allen,  486 ;  Willes  v.  Green,  out  in  that  way  for  a  year,  there  would 

6  Hill,  282.     The  case  of  Harris  v.  be  no  laches ;  but  if,  instead  of  putting 

Clark,  10  Ohio,  6,  was  denied  on  this  it  into  circulation,  the  holder  were  to 

point  in  Gates  v.  Beecher,  eupra.    See  lock  it  up  for  any  length  of  time,  the 

Grpenough  o.  Smead,  8  Ohio  St  415.  learned  judge  thought  that  he  would 

Partners  are  agents  for  each  other  for  be  guilty  of  laches ;  but  Airther  than 

the  purpose,  and  hence  a  reflisal  by  this  no  rule  could  be  laid  down, 
one  is  a  refusal  by  all.  A  similar  question  as  to  laches  aroee 

But  this  is  not  true  in  the  case  of  a  in  Goupy  v.  Harden,  7  Taunt  159,  in 

joint  note,  and  demand  must  be  made  an  action  upon  a  foreign  bill  payable 

npon  all  the  makers  when  they  are  not  thirty  days  after  sight    Gtbbs,  C.  J., 

partners.    Bank  of  Red  Oak  v.  Orris,  said  that  tlie  distinction  was  between 

40  Iowa,  882 ;  Blake  v.  McMillen,  22  bills  payable  at  a  certain  number  of 

Iowa,  858;  8.  o.  88  Iowa,  150;  Mc-  days  after  date,  and  bills  payable  at  a 
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certain  number  of  dajs  after  sight    In  278 ;  F17  v.  Hill,  7  Taunt  397 ;  Harker 

the  former  the  holder  is  bound  to  use  v.  Anderson,  21  Wend.  872,  and  cases 

all  due  diligence,  and  to  present  such  cited  by  the  court, 

bill  at  its  maturity ;  but  in  the  latter  Bespecting  the  question,  what  is  rea- 

case  he  has  a  right  to  put  the  bill  into  sonable  time,  see  Harker  v.  Anderson, 

circulation  before  he  presenu  it,  and  21  Wend.  372,  and  Mohawk  Bank  o. 

then,  of  course,  it  is  uncertain  when  it  Broderick,  18  Wend.  133. 

will  be  presented  to  the  drawee.    It  is  Though  there  has  been  some  oon- 

to  the  prejudice  of  the  holder  if  he  flict  in  England  as  to  whether  this  is 

delays  to  do  it,  and  he  loses  his  money  a  question  of  law  or  fact  (see  cases 

and  his  interest.    See  also  Straker  v.  aboTe   cited),  the    rule   has   become 

Graham,  4  Mees.  &  W.  721 ;  Middleton  pretty  well  settled  in  this  country,  that 

Bank  v.  Morris,  28  Barb.  616 ;  Mullick  the  determination  of  the  question  must 

9.  Badakissen,  28  Eng.  Law  ft  £q.  86 ;  depend  on  the  particular  circumstance 

Mellish  V.  Bawdon,  9  Bing.  416 ;  Fry  v,  of  the  case  ;  that  if  the  fiicts  are  found, 

Hill,  7  Taunt  897;  Shute  v.  Bobins,  it  becomes  exclusively  a  question  for  the 

Mood.  &  M.  183;  s.  o.  8  Car.  &  P.  80 ;  court ;  if  not,  it  is  a  mixed  question  of 

Darbishlre    v.   Parker,   6   East,    12 ;  law  and  fact,  to  be  determined  by  the 

Cliitty,  Bills,  274-279.    If  there  is  a  jury,  under  proper  instructions  from 

clear  and  determinate  usage  of  trade  the  court. 

which  ascertains  and  fixes  a  definite  Indorsement  after  maturity  has  been 
time  within  which   the   presentment  sud  to  be  equivalent  to  drawing  a  new 
must  be  made,  the  usage  will  govern,  bill  payable  at  sight,  and  (what  is  well 
BtoTji  Bills  of  Exchange,  §  281 ;  Mel-  settled)  reasonable  diligence  should  be 
lish  V.  Bawdon,  9  Bing.  416.  exercised  to  have  it  presented  for  pay- 
In  Montelius  v.  Cliarles,  76  111.  868,  ment    An  interval  of  two-and-a-half 
a  sight  draft  was  sent  from  Chicago  to  months  unexplained  discharges  the  in- 
a  distant  territory  on  the  day  it  bore  dorser.    Light  v.  Kingsbury,  60  Mo. 
date.   After  some  detention  of  the  mail  881.    Bishop  v.  Dexter,  2  Conn.  419. 
it  reached  its  destination,  when  the  '^  to  the  necessity  of  demand  and 
receiver  at  the  first  opportunity  put  it  notice  to  fix  the  liability  of  such  in- 
into  circulation,  and  it  was  then  kept  dorser,  see  Moody  v.  Mack,  43  Mo.  210 ; 
in  circulation  as  well  as  the  sparsely  Berry  v.  Bobinson,  9  Johns.  121 ;  Mo- 
settled  state  of  the  territory  permitted.  Kinney  v.  Crawford,  8  Serg.  &  B.  861 ; 
Without  unnecessary  delay  it  was  pre-  Bemis  v.  McKenzie,  18  Fla.  668 ;  Baa-. 
sented  for  payment  thirty-five   days  kerville  v.  Harris,  41  Miss.  686;  D  wight 
after  its  date;   and  the  presentment  v.  Emerson,  2  N.  H.  169;  Ecfert  0. 
was  held  good.  Des  Coudres,  1  MiU,  69 ;    Course  v. 
The  holder  of  an  inknd  bill  payable  Shackleford,  2  Nott  &  M.  288 ;  AUwood 
after  sight  is  not  bound  instantly  to  v>  Haseldon,  2  Bail.  467 ;  Benton  v. 
transmit  the  bill  for  accepUnce;  he  Gibson,  1    Hill  (S.  C),  66;  Levy  v. 
may  either  put  it  into  circulation,  or,  if  Drew,  14  Ark.  384.    But  see  Gray  v. 
he  do  not  circulate  it,  he  may  take  a  Bell,  8  Bich.  71.    Other  cases,  how- 
reasonahle  time  to  present  it  for  accept-  ever,  declare  that  the  paper  in  such 
anoe;  and  the  keeping  it  an  entire  day  a  case  is  payable  on  demand ;  which 
after  he  received  it,  and  a  delay  to  pre-  would  seem  to  be  more  accurate.  Piyor 
sent  until  the  fourth  day  a  bill  on  Lon-  v*  Bowman,  88  Iowa,  92 ;  Jones  v.  Mid- 
don,  given  within  twenty  miles  of  that  ^leton,  29  Iowa,  188 ;  McKewer  v.  Kirt- 
city,li  HOC  unreasonable.  Chitty,BUls,  land,  88  Iowa,  848 ;  Swartx  o.  Bedfield, 
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13  Kane.  660 ;  Leayitt  v.  Putnam,  1  proper  time  of  daj  at  which  preeent- 

8aiidf.  199 ;  Patterson  v,  Todd,  18  Penn.  ment  for  payment  should  be  made,  — 

St.  426.  that  it  must  be  made  within  reasonable 

A  bill  cannot  be  payable  at  sight,  hours, — is  the  same  as  in  the  cmo  of 

so  as  to  make  presentment  for  accept  presentment  for  acceptance.     Story, 

ance  necessaiy,  unless  so  payable  in  Bills  of  Exchange,  §  849 ;  C^tty,  Bills, 

express  terms.    If  nothing  be  said  as  887. 

to  the  time  of  payment,  the  paper  is  What  is  a  reasonable  hour  will  de- 
payable  on  demand.  Michigan  Ins.  pend  partly  on  the  place  of  business  or 
Co.  V.  Leayenworth,  80  Vt.  20.  Such  domicile  of  the  maker,  and  partly  on 
would  seem  to  be  the  effect  of  an  in-  the  usage  of  trade  where  the  paper  is 
dorsement  after  maturity ;  and  there  payable ;  and  in  the  case  of  paper  pay- 
is,  it  is  apprehended,  no  dectnon  to  the  able  at  bank,  while  it  must  in  general 
contrary.  be  presented  during  banking  hours. 

When  the  presentment  is  made  for  still  it  may  be  presented  after  such 
payment,  the  paper  being  entitled  to  hours,  proTided  a  person  be  stationed 
grace,  the  act  must  of  course  be  done  there  by  the  bank  to  return  answers, 
upon  the  last  day  of  grace,  as  stated  in  or  if  there  is  a  custom  of  the  bank 
another  note.  Ante,  p.  90.  If  before  which  allows  a  certain  length  of  time 
or  after  that,  the  act  is  fkitile,  in  ordi-  after  closing  for  transacting  such  busi- 
nary  cases.  When  such  last  day  falls  ness.  Bank  of  Utica  v.  Smith,  18 
upon  Sunday  or  any  legal  holiday,  Johns.  280;  Chitty,  Bills,  887;  Story, 
the  paper  reaches  its  maturity  upon  the  Promissory  Notes,  §  226 ;  Story,  Bills 
second  day  of  grace ;  and  to  fix  the  of  Exchange,  §  849. 
liability  of  the  drawer  of  a  bill,  or  If  the  presentment  is  made  at  an  un- 
the  indorser  of  a  bill,  note,  or  cheeky  pre-  seasonable  hour,  either  too  early  or  too 
sentment  and  demand  must  be  made  late,  at  a  bank  or  banker's,  or  at  the 
on  the  second  day  of  grace,  not  before  counting-house  or  dwelling-house  of  the 
or  after.  Knntz  v.  Tempel,  48  Mo.  71 ;  maker,  and  there  is  no  person  there 
Colins  v.  Bank  of  Tennessee,  4  Baxter,  authorized  to  act,  or  ready  to  act,  for  the 
422.  And  if  two  non-secular  days  oo-  maker ;  if  the  presentment  is  made  be- 
cur  in  succession,  the  second  of  which  fore  the  counting-house  is  open  or  after 
would  otherwise  be  the  third  day  of  it  is  shut;  in  these  cases  the  presentaient 
grace,  presentment  and  demand  must  will  be  a  mere  nullity.  Story,  Prom- 
be  made  on  the  first  day  of  grace ;  that  issory  Notes,  §  226 ;  Story,  Bills  of  Ex- 
is,  the  day  after  the  paper  would  be  change,  §§  286,  849. 
due  if  grace  were  excluded.  These  Butin  the  case  of  presen.tment  after 
rules,  however,  are  subject  to  exoep-  the  maker  or  acceptor  has  retired  to 
tions  to  be  considered  in  the  note  on  rest,  it  is  worthy  of  note  that  the  rule 
Bxcuses  of  Presentment  and  Notice.  in  the  principal  case,  Dana  v.  Sawyer, 

It  need  only  be  added  that  the  prin-  applies  only  when  the  party  has  re- 

cipal  case.  Brown  t;.  Harraden,   put  tired  at  the  usual  or  proper  time.    If 

promissory  notes  in  this  respect  upon  he  has  retired  at  an  unusual  hour,  a 

the  same  footing  with  bilk  of  exchange,  presentment  before  it  has  become  un- 

in  accordance  with  the  obyious  mean-  seasonably  late  will  be  good.    Farns- 

ing  of  the  Statute  of  Anne ;  and  this  worth  v.  Allen,  4  Gray,  458. 

oase  has  been  uniformly  followed,  here  In  this  case,  presentment  was  made 

as  well  as  in  England.  at  nine  o'clock  in  the  eyening,  in  the 

The    general   rule  respecting  the  month  of  August,  when  it  was  found 
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th&t  the  maker  of  the  note  had  retired  paying  or  receiving  money ;  if  tlw  pre- 

to  rest;  and  aa  it  appeared  that  he  sentment  had  been  during  the  hburs  of 

lived  ten  miles  distant  from  the  resi-  rest,  it  would  have  been  altogether 

denoe  of  the  holder,  and  due  diligence  unaTaiiing ;  but  eight  in  the  evening 

had  been  used  to  find  him,  the  present-  cannot  be  considered  an  unseasonable 

ment  was  held  to  have  been  made  at  hour  for  demanding  payment  at  the 

a  reasonable  hour.    And  it  would  seem  house  of  a  private  merchant  who  has 

that  the  same  rule  should  apply  where  accepted  a  bill." 

the  presentment  is  made  in  the  mom-  §  6.    Where   PreeentmerU  dumld   be 

ing  at  a   reasonable   hour,  and   the  made.  —  Adams  v,  Leland,  80  N.  T. 

maker  has  not  arisen.    See  Lunt  r.  309,  is  an  additional  authority  on  the 

Adams,  17  Maine,  280,  holding  pre-  point  stated  in  the  opinion  in  the  prin- 

sentment  at  eight  o'clock  in  the  morn-  dpal  case,  Taylor  v.  Snyder,  that  where 

ing  too  early.  a  note  is  made  by  a  resident  of  a  State, 

With  the  above  qualification  it  is  who,  before  it  matures,  removes  from 

undoubtedly  true,  as  stated  by  Cowen,  the  State,  and  takes  up  a  permanent 

J.,  in  Cayuga  County  Bank  v.  Hunt,  2  residence  elsewhere,  the*  holder  need 

Hill,  636,  that,  except  where  paper  is  not  follow  him  to  present  the  note  for 

due  from  a  bank,  proper  hours  of  busi-  payment.    See  also,  to  the  same  effect, 

ness  range   through   the  whole   day  Foster  v.  Julien,  24  N.  Y.  28. 

down  to  bedtime :  citing  Chijtty,  Bills,  The  question  arose  in  Pearson  v. 

421,  Am.  ed.  1839,  and   cases  there  Bank  of  Metropolis,  1  .Peters,  89,  in 

cited.  1828,  whether  parol  evidence  could  be 

It  is  held  also  in  England  that  received  of  an  agreement  of  all  the  par- 
presentment  between  eight  and  nine  ties  to  a  note  that  demand  of  the  maker 
o'clock  in  the  evening,  at  the  house  of  might  he  made  at  a  certain  place,  —  no 
a  trader  or  merchant,  is  sufficient,  place  of  payment  being  specified  on 
Tiiggs  o.  Newnham,  10  Moore,  249 ;  the  face  of  the  note.  The  court  held 
a.  a  1  Car.  A  P.  681.  And  this,  too,  the  evidence  admissible.  Marshall, 
though  the  house  be  shut,  and  no  one  C.  J.,  in  delivering  the  opinion,  said  : 
there  to  give  an  answer.  Wilkins.v.  " The plaintifis  in  error  contend  that 
Jadis,  2  Bam.  ft  Adol.  188,  cited  in  the  the  testimony  ought  not  to  have  been 
principal  case.    See  Chitty,  Bills,  388.  admitted,  because  it  is  an  attempt,  by 

So  in  Morgan  v.  Davison,  1  Stark,  parol  proof,  to  vary  a  written  instm- 

114,  in  which  the  paper  was  presented  ment    But  this  is  not  an  attempt  to 

at  a  trader's  between  six  and  seven  vary    a    written    instrument.      The 

o'clock  in  the  evening,  when  no  one  place  of  demand  is  not  expressed  on 

was  present  but  a  girl  taking  care  of  the  face  of  the  note,  and  the  necessity 

the  counting-house,  Lord  Ellenborough  of  a  demand  on  the  person,  when  the 

held  that  the  hour  was  a  proper  one,  parties  are  silent,  is  an  inference  of 

and  that  the  holder  might  reasonably  law,  which  is  drawn  only  when  they 

expect  to  find  the  payor  there.  are  silent.    A  parol  agreement  puts  an 

In  Barclay  v.  Bailey,  2  Camp.  527,  end  to  tliis  inference,  and  dispenses 

the  distinction  between  paper  payable  with  a  personal  demand.    The  parties 

at  bank  and  elsewhere  is  again  ob-  consent  to  a  demand  at  a  stipulated 

served.    Lord  Ellenborough  said :  '*  I  place,  instead  of  a  demand  on  the  per- 

think  this  presentment  sufficient;   a  son  of  the  maker;  and  this  does  not 

common  trader  is  difierent  from  bank-  alter  the  instrument,  so  far  as  it  goes, 

en,  and  hat  not  any  peculiar  hours  for  but   supplies   extrinsic  circumstances 
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which  the  parties  are  at  liberty  to  Bup-  that  notice  left  for  the  maker  at  the 
ply."  Vo  demand  was  necessarj  to  bub-  shop  should  be  equiyalent  to  a  more 
tain  a  suit  against  the  maker.  His  formal  demand  upon  him,  remoTed 
undertaking  was  unconditional,  but  the  the  necessity  of  making  demand  at  the 
indorser  undertakes  conditionally  to  bank,  and  the  indorser  was  liable, 
pay,  if  the  maker  does  not;  and  this  And  it  is  held  in  Sussex  Bank  v. 
imposed  on  the  holder  the  necessity  of  Baldwin,  2  Harrison,  487  (1840),  that 
taking  the  proper  steps  to  obtain  pay-  the  indorser  cannot  object  to  present- 
ment from  the  maker.  The  learned  ment  made  at  an  improper  place,  where 
Chief  Justice  thought  the  indorser's  the  maker  alone  had  directed  the  hold- 
contract  an  implied,  not  a  written  one.  er  to  present  the  note  at  such  place. 
It  was  that  due  diligence  to  obtain  pay-  But  this  may  be  doubted.  The  reason 
ment  from  the  maker  should  be  used,  given  in  that  case  is  this :  The  mah&r 
When  the  parties  agreed  what  this  due  is  estopped  from  objecting  by  his  con- 
diligence  should  be,  they  did  not  alter  duct;  "  and  that  which  is  good  against 
the  written  contract,  but  agreed  upon  the  dravoer  la  good  against  the  indorser." 
an  extrinsic  circumstance,  and  substi*  The  proposition  in  quotation-marks 
tuted  that  agreement  for  an  act  which  may  be  generally  true,  so  far  as  pre- 
the  law  prescribed  only  when  they  sentmenfc  is  concerned;  but  a  drawer 
were  silent.    See  anU^  pp.  169-172.  is  not  a  maker.    The  drawer's  liability 

A  contrary  doctrine  is  held  in  Pierce  is    that   of    an   indorser,    while   the 

V,  Whitney,  29  Me.  188,  citing  Stoiy,  maker's    liability   is    absolute.      The 

Promissory  Notes,  §  49,  and  note ;  but  court   eyidently  confused   the   tenuB 

Pearson  v.  Bank  of  Metropolis,  supra^  maker  and  drawer, 
is  not  noticed  in  either  place.     And         On  this  point  State  Bank  v.  Hurd, 

Mr.  Justice  Story,  in  support  of  his  supra,  was   cited;   but  there  is   this 

position,  refers  to  the  rule  that  parol  material  difference  between  the  two 

evidence  is  not  admissible  to  vary  the  cases,  that  in  the  former  the  indorser 

terms  of  a  written  contract;  a  rule  and  maker  together  gave  the  diree- 

which  Chief  Justice  Marshall  jthought  tions ;  while  in  the  latter  case  the  in- 

was    not  infringed   by   the   decision  dorser  was  not  privy  to  the  matter ;  at 

which  he  pronounced.  least  it  is  not  stated  that  he  knew  any 

Thompson,  C.  J.,  in  Anderson  v,  thing  of  it.    And  the  ground  taken  in 

Drake,  14  Johns.  114,  decided  in  1817,  Pearson  v.  Bank  of  the   Metropolis, 

also  makes  the  statement  that  parol  supraf  was  that  it  was  an  agreement  of 

testimony  is  inadmissible  to  show  such  all  the  parties, 

an  agreement ;  disapproving  a  dictum         With  respect  to  the  place  at  which 

to  the  contrary  in  Thompson  v.  Ketch-  presentment  should  be  made,  it  is  Baid 

am,  4  Johns.  285.    But  his  own  state-  to  be  not  sufficient  to  charge  an  in- 

ment  was  also  a  dictum ;  that  point  not  dorser  that  it  was  made  in  the  street, 

being  involved  in  the  case.  When  a  bill  is  payable  generally  and 

In  State  Bank  v.  Hurd,  12  Mass.  171  not  at  a  specified  place,  demand  must 

(1815),  the  note  was  made  payable  at  be  made  at  tlie  place  of  businesB  of  the 

the  State  Bank.    By  direction  of  the  maker  or  acceptor,  if  he  has  one ;  if 

maker  and  indorser,  notices  were  left  not,  at  his  residence.    King  v,  Holmee, 

at  a  certain  shop  for  the  promisor  and  11  Penn.  St.  456.    But  it  was  held  in 

for  the  indorser,  the  defendant.     No  this  case  that  if  the  notary,  on  his  way 

other  notice  or  demand  was  given  or  to  the  acceptor's   place  of  business, 

made.    It  was  held  that  the  agreement  meets  him  in  the  street  and  informs 
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him  of  his  butiness  and  where  he  is  in  the  city  in  which  the  paper  is  paj- 
going,  and  the  acceptor  offers,  if  he  will  able,  it  is  sni&cient  to  charge  an  in- 
go  to  his  place  of  business,  to  gire  him  dorser  or  a  drawer  that  the  holder  was 
ooljr  a  dieck  on  a  broker,  it  is  not  there  on  the  day  of  payment,  ready  to 
necessary  for  the  notary  to  proceed  receiTe  the  money.  Boot  v.  Franklin, 
farther.  The  demand  at  the  place  of  8  Johns.  207,  Kent,  C.  J. ;  Mason  v. 
business  is  waived.  See  also  King  v.  Franklin,  3  Johns.  202 ;  Maiden  Bank 
Crowell,  61  Mame,  2i4.  Presentment  v.  Baldwin,  18  Gray,  154.  See  also 
at  the  place  of  business  of  the  maker  Stivers  v.  Prentice,  8  B.  Mon.  461 ; 
or  acceptor  is  of  course  good.  Wal-  Deyrand  v.  Banks,  16  La.  461 ;  Sham- 
lace  V.  Crilley,  46  Wis.  577.  burgh  v,  Commagere,  10  Mart.  La.  18. 

In  Sussex  Bank  v.  Baldwin,  supra.  The  result  of  the  cases  seems  to  be 
the  court,  Dayton,  J.,  say  that  there  is  that  if  the  maker  or  acceptor  of  paper 
"no  doubt  wheire  a  person  has  an  payable  at  no  designated  place  has  a 
office  or  known  and  settled  place  of  regular  place  of  business  and  an  office, 
business  for  the  transs^on  of  his  demand  should  there  be  made  to  charge 
moneyed  concerns,  whether  he  be  a  the  indorser,  otherwise  the  demand 
banker,  broker,  merchant,  manufac-  .  should  be  made  at  his  residence.  See 
tnrer,  mechanic,  or  dealer  in  any  other  Bank  of  Bed  Oak  v.  Orvis,  42  Iowa, 
way,  a  presentment  and  demand  at  691.  But  it  is  laid  down  in  general 
that  place  "  as  well  as  at  his  residence,  terms  in  a  recent  case  that  where  no 
will  be  efiectual.  It  must  not,  how-  place  of  payment  is  specified,  present- 
ever,  be  a  place  selected  and  used  ment  at  the  residence  of  the  promisor 
temporarily  for  the  transaction  of  some  will  suffice.  Brooks  v.  Blaney,  62 
particular  business,  as  settling  up  some  Maine,  456. 

old  books  or  accounts  merely,  but  his  Where  the  bill  or  note  is  payable  at 

regular  and  known  place  of  business  a  particular  bank  or  other  place  cer- 

for  the  transaction  of  his  moneyed  con-  tain,  in  order  to  charge  an  indorser,  it 

cenis.   The  counting-room  of  a  banker  is  well  settled,  not  only  that  the  holder 

or  merchant  may  be  a  proper  place  is  not  bound  to  present  it  to  the  prom- 

f or  a  demand,  though  the  manufactory  isor  at  any  other  place,  but  that  a  pre- 

or  workshop  would  not.     Tet  if  the  sentment  at  any  other  place  would  be 

manufacturer  or   mechanic  have   an  unavailing.    North  Bank  v.  Abbot,  18 

office  or  known  place  of  business  for  Pick.  465,  Shaw,  C.  J.    See  also  Bank 

the  purpose  aforesaid,  a  good  demand  of   the  United    States   v.  Smith,  11 

may  be  made  there.    lb.  Wheat.   171 ;    Watkins  i;.  Crouch,  6 

In  West  V.  Brown,  6  Ohio  St.  542,  Leigh,  522 ;   Shaw  v.  Reed,  12  Pick, 

it  was  contended  that  demand  should  182;   Bank  of  the   United  States  v. 

have  been  made  at  the  maker's  resl-  Cameal,  2  Peters,  548. 

dence,  since  he  had  no  well-established  It  has  been  decided  in  Iowa  that 

place  of  business.    But  he  had  a  room  demand  is  not  necessary  at  the  place 

at  which  he  received  business  calls,  where  a  note  is  made  payable,  in  order 

and  directed  them  to  be  made.    Do*  to  charge  an  indorser;  and  it  is  said 

mand  was  there  made,  and  it  wat  held  that  this  is  the  law  in  this  country. 

sufficient,  though  the  same  office  was  -  Fuller  v.  Dingman,  41  Iowa,  506.   This 

occupied  as  a  place  of  business  by  certainly  is  a  mistake.   Demand  is  not 

other  persons.  necessary  in  such  or  in  any  case  to 

And  if  the  maker  or  acceptor  had  charge  the  maker  or  acceptor :  that  is 

neither  pUoe  of  business  nor  residence  all  that  the  authorities  say. 
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A  bill  of  exchange  may  be  accepted  dence,  or  doe  efibrta  ehould  be  made  to 

payable  at  a  particular  place  in  the  find  the  one  or  the  other,  in  order  to 

citj  or  town  in  which  the  acceptor  re-  charge  the  indorser.    Grafton  Bank  o. 

aidea,  though  it  be  not  his  place  of  Cox,  13  Gray,  60S.   But  this  statement 

buBincM.    Troy  City  Bank  o.  Lanman,  does  not  seem  to  be  strictly  accufate; 

19  N.  Y.  477.  and  the  learned  judge  perhaps  had  in 

But  it  cannot  be  made  payable  by  mind  the  case  of  an  ordinary  removal 
the  acceptance  in  a  city  or  town  other  by  the  payor  into  another  jurisdiction, 
than  that  of  the  acceptor's  residence  It  would  seem  from  the  language  of 
(the  bill  itself  not  stating  such  place  of  the  rule  stated  in  Reid  v.  Morrison,  2 
payment? )  so  as  to  charge  the  drawer  Watts  &  S.  401,  that  the  party  need 
or  indorser  by  presentment  at  the  not  have  left  tlie  State  to  dispense 
place  named  in  the  acceptance.  Niag-  with  presentment.  Sergeant,  J.,  says 
ara  District  Bank  v.  The  Fairman,  &c,,  on  p.  405 :  **  The  rule  of  law  on  this 
Manufacturing  Co.,  31  Barb.  408 ;  subject  seems  to  be  that,  if  the  drawee 
Bowe  V,  Young,  2  Brod.  &  B.  165;  has  merely  remoTed  from  his  usual 
Walker  v.  Bank  of  New  York,  18  Barb,  place  of  residence  to  another  in  the 
686.  But  see  Mason  o.  Franklin,  3  same  State  or  kingdom,  it  is  incumbent 
Johns.  202,  in  which  the  bill  was  drawn  on  the  holder  to  make  every  reason- 
on  a  person  in  Liverpool,  payable  in  able  endeavor  to  find  out  whether  he 
London,  and  protested  for  non-accept-  has  removed,  and,  in  case  he  succeed 
anoe  and  non-payment  in  the  former  in  such  attempt,  to  present  the  note 
pUce.  Kent,  C.  J.,  said :  "  We  are  of  or  bill  for  payment  at  that  place.  But 
opinion  that,  as  no  place  of  payment  if  the  drawee  or  maker  has  absconded, 
in  London  was  designated,  the  demand  that  circumstance  will  dispense  with 
for  payment  and  the  protest  for  non-  the  necessity  of  making  any  further 
payment  were  well  made  upon  the  inquiry  after  him,"  citing  Chitty,  Bills, 
drawees  personally  at  Liverpool."  261 ;  Bay  ley,  96 ;   Duncan  v.  McCul- 

A  protest  setting  forth  a  present-  lough,  4  Serg.  &  B.  480. 
ment  "at  the  late  place  of  business  "  The  connection  of  the  two  sentences 
of  the  promisor  "  to  the  person  there  indicates  that  the  learned  judge  re- 
in charge,"  who  answered  the  demand  garded  as  immaterial  the  place  to 
by  saying  "the  promisor  is  not  here  which  the  payor  had  absconded; 
now,  nor  have  we  an^  funds  for  the  whether  he  had  left  the.  State  or  not. 
note,"  is  not  sufficient  proof  of  pre-  At  any  rate,  it  seems  highly  probable 
sentment  and  demand  to  charge  an  in-  that  if  he  had  thought  that  there  was 
dorser.  Failing  to  find  the  promisor  such  a  distinction,  he  would  have 
at  his  old  place  of  business  or  resi-  mentioned  it.  And  there  seems  to  be 
denoe,  the  notary  should  seek  him  no  solid  ground  for  the  distinction.  An 
elsewhere.  Brooks  v.  Blaney,  62  absconding  debtor  always  endeavors  to 
Maine,  466 ;  Freeman  t;.  Boynton,  7  cover  up  his  tracks,  and  usually  suc- 
Mass.  483.  oeeds  in  doing  so ;  and  how  can  it  be 

It  is  said  that  when  the  payor  of  determined  whether  or  no  he  has  left 

commercial   paper  has  become  insol-  the  State?    Shall  the  holder  wait  in 

vent  before  its  maturity,  and  has  ab-  the  probably  vain  endeavor  to  ascer- 

sconded  Jrom  the  State  and  gone  into  tain  whether  the  payor  has  passed  the 

parts  unknown,  there  must  be  a  pre-  jurisdiction,    in    order    to    deteimine. 

sentment  and  demand  of  payment  at  whether  he  must  make  presentment  at 

his  last  place  of  business  or  of  resi-  the  debtor's  last  place  of  residence  ? 
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Such  a  requirement  would  be  mi-  known  to  ub  that  this  point  was  not 

reasonable.    If  the  absconding  is  anjr  argued,  nor  indeed  raised  by  conntel  in 

excose  at  all,  it  should  be  so  without  this  case.   The  defence  was  based  upon 

reference  to  the  locality  of  the  hiding-  other  grounds."     See  Story,  Fromis- 

I^ace,  unless  this  is  within  the  jurisdic-  sory  Notes,  §§  205, 287 ;  Chitty,  Bills, 

tion  and  the  holder  knows  where  it  is.  280,  830, 867. 

In  such  a  case  it  would  certainly  be  his  A  Tery  different  question  arises  in 

duty  to  present  the  paper  at  the  debt-  the  case  of  a  mere  remoTal  by  the 

or's  residence  or   place  of  business,  payor  into  another  jurisdiction;  but 

But  this  is  not  the  case  stated  in  Graf-  there  is  conflict  upon  the  necessity  of 

ton  Bank  v.  Cox,  supra.    That  case  presentment  at  the  debtor's  last  abode, 

speaks  of  an  absconding  **  into  parts  eren  in  this  case.    The  general  rule  is 

unknown."  weU  settled  that  in  such  case  the  holder 

This  Tiew  is  confirmed  by  Duncan  need  not  follow  the  maker  or  acceptor 

V.   McCullough,   4    Serg.  &  R.  480.  into  another  State ;  but  the  question  is, 

Tilghnum,  C.  J.,  said:  *'  If  the  plaintiff  must  he  still  make  presentment  at  the 

had  proved  that  Adams  had  absconded  payor's    last    place    of     residence  ? 

and  was  not  to  be  found  when  the  note  Wheeler  v.  Field,  6  Met.  290,  Wilde, 

fell  due,  a  demand  of  payment  would  J.,  holds  the  aflirmatiTe.    Gist  i;.  Ly- 

hare  been  dispensed  with,  because  it  brand,  8   Ohio,    806,  and   Foster   v, 

would  have  been  impossible  to  make  Julien,  24  N.  Y.  28,  Mason,  J.,  dis- 

it"    There  was  evidence  that  Adams  senting,  held  the  negative.  Beidv.  Mor- 

had  been  seen  in  the  State,  and  none  risen,  tupra,  says  that  the  rule  which 

that  he  had  left  the  State.    And  Leh-  applies  in  the  case  of  an  absconding 

man  r.  Jones,  leading  case,  post,  direct-  debtor,  applies  equally  in  the  case  of 

ly  decides  the  point  that  presentment  removal    of    the  payor  into  another 

in  such  case  need  not  be  made  at  the  State.     M'Gruder  v.  Bank  of  Wash- 

payor's  last  abode.    See  also  Foster  v.  ington,  0  Wheat.  698,  post,  merely  de- 

Julien,  24  N.  T.  28,  87 ;  Ratclift  v.  cides  that  in  case  of  such  removal,  pre- 

Planters'   Bank,  2   Sneed,  425,  665 ;  sentment  at  the  maker's  last  abode  is 

Hale  o.  Burr,  12  Mass.  86,  89 ;  Gist  sufficient ;  but  it  does  not  hold  that  it 

V.  Lybrand,  8   Ohio,  807 ;    Shaw  v.  is  necessary.    That  point  was  not  in- 

Beed,  12  Pick.  182 ;  Bruce  v.  Lytle,  volved  in  the  case.    In  8  Kent,  Com. 

13  Barb.  168 ;   Edwards,  Bills,  486-  06,  the  rule  is  stated  in  the  same  way. 

487,  and  note;  1  Parsons,  Notes  and  It  is  there  said:  "If  he  [the  payor] 

Bills,  449,  460.     But  Pierce  v.  Cate,  has  removed  out  of  the  State,  subse- 

12  Cush.  190,  declares  a  more  strict  quent  to  the  making  of  or  accepting 

rule  than  that  held  in  the  early  Mas-  the  bill,  it  is  sufficient  to  present  the 

sachusetts  cases.    It  is  there  held  that  same  at  his  former  place  of  residence." 

where  the  maker  of  a  note  absconds.  The  reason  of  requiring  presentment 

leaving  no  visible 'property  that  may  at  the  payor's  last  residence  probably 

be  attached,  a  want  of  demand   or  is,  because  he  may  have  provided  and 

inquiry  for  him  is  not  thereby  excused,  left  funds  there  for  the  payment  of  the 

though  the  indorser  knew  of  the  ab-  paper ;  which  is  indeed  a  strong  argu- 

soonding.    Opinion   by  Shaw,    C.   J.  ment  for  the  requirement,  and  seems 

It  is  not  stated,  however,  in  the  report  sufficient  to  decide  the  question  in  the 

that  this  point  was  argued ;  and  it  is  case  of  an  honest  removal    It  wholly 

said  in  1  Parsons,  Notes  and  Bills,  460,  feils,  however,  in  the  case  of  an  ab- 

DOte,   that  "it  is  a  fact  personally  sconding  debtor ;  such  a  person  is  not 
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apt  to  leave  funds  with  which  to  pay  customer  by  refusing  to  paj  at  another 

his  debts.    See  note  to  M'Grader  v.  branch.     The  reason  is  obyions.     It 

Bank  of  Washington,  post,  would  be  difficult  for  a  bank  to  cany 

The  place  of  the  date  of  a  note  or  on  its  basiness  by  means  of  branches  if 

bill  is  only  prima  facie  the  place  of  pay-  a  customer  who  kept  his  account  at  one 

ment    It  is  not  part  of  the  contract,  branch  might  draw  checks  upon  an- 

and  the  actual  place  may  be  shown,  other  branch,  and  demand  that  they 

Childs  V.  Laflin,  55  HI.  156 ;  Blodgett  should  be  cashed  there.     The  latter 

V.  Durgin,  82  Vt.  861 ;  Taylor  v.  Sny-  branch  could  not  ordinarily  know  the 

der,  ante,  p.  227.    And  even  where  a  state  of  his  account.    Prince  v.  Orien- 

note  or  bill  is  payable  "  at  the  office  "  tal  Bank,  Law  Rep.  3  App.  Cas.  825, 

of  the  maker  or  acceptor,  the  place  882,  Smith,  L.  J. ;  Woodland  v.  Fear, 

of  date  of  the  paper  ^oes  not  neces-  7  £1.  &  B.  519.    See  Gamett  v.  Mc- 

sarily  establish  the  place  where  pay-  Kewan,  Law  Rep.  8  Ex.  10.    It  follows 

ment  must  be  demanded.    If  the  party  of  course  that  the  holder  should  pre- 

have  an  office  at  another  place,  de-  sent  the  paper  at  the  particular  branch 

mand  may  be  made  there.    Childs  v.  at  which  it  is  made  payable,  or  there  Is 

Laflin,  supra,  no  dishonor.    But  it  may  be  doubted 

In   the   case    of    a   bank   haying  whether  presentment  at  the  branch  at 

branches,  the  checks  of  a  customer  are  which  the  drawer  keeps  his  account 

to  be  paid  only  at  the  branch  at  which  would    suffice  when   the   paper   was 

he  keeps  his  accoimt :  the  bank  does  drawn  on  the  principal  bank, 
not  violate  its  engagement   with  its 
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PROCEEDINGS  ON   DISHONOR. 


Glendy  Bubke  v.  Robekt  McKay. 

(2  Howard,  66.    Supreme  Court  of  the  United  States,  January,  1844. 

Prcteat  of  promissory  note.  —  It  is  not  neceuarj  in  Mississippi,  or  by  the  general 
law  merchant,  that  a  promissory  note  should  be  protested  by  a  notary,  or  that 
he  should  gire  notice  of  dishonor. 

The  case  is  stated  in  the  opinion  of  the  court. 

Stoby,  J.  This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  District  of  Mississippi.  -  The  plaintiff  in  error  brought  an 
action  of  assumpsit  in  that  court,  against  the  defendant  in 
error,  as  indorsee  upon  a  promissory  note,  dated  at  Clin- 
ton, Mississippi,  January  20,  1887,  whereby  R.  E.  Stratton, 
Samuel  W.  Dickson,  and  B.  Garland,  or  either  of  them, 
on  the  first  day  of  January,  1840,  promised  to  pay  Robert 
Mathews,  or  order,  $2,800,  for  value  received.  The  note  was 
indorsed  by  Mathews  as  follows :  ^^  I  assign  the  within  note 
to  Robert  McKay,  and  hold  myself  responsible  for  the  same, 
waiving  notice  of  demand  and  protest,  if  not  paid  at  matu- 
rity." The  note  was  afterward  indorsed  by  McKay  (the 
defendant),  as  it  should  seem,  in  blank,  and  the  plaintiff  in 
error,  in  his  declaration,  made  title  as  immediate  indorsee 
to  McKay. 

At  the  trial  of  the  cause,  upon  the  general  issue,  the  plain- 
tiff read  the  note  and  the  indorsement,  and  also  proved  that, 
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at  the  maturity  of  the  note,  due  demand  of  payment  was 
made  of  the  makers  by  S.  W.  Humphreys,  a  justice  of  the 
peace  of  Hinds  county,  Mississippi,  styling  himself  ^^  acting 
notary  public;"  who,  upon  the  non-payment,  made  due 
protest  thereof  (the  protest  being  by  consent  admitted  as 
evidence  of  the  facts),  and  gave  due  notice  thereof  to  the 
payee  of  the  note  and  to  all  the  indorsers.  The  defendant 
(McKay)  also  admitted  that,  in  a  settlement  with  the  makers 
of  the  note,  in  some  other  transactions,  the  present  note  was 
included,  and  the  defendant  released  the  makers  from  all 
liability  thereon,  but  he  denied  that  he  had  ever  received 
of  the  makers  full  payment  of  the  said  note ;  and  that,  upon 
a  compromise  of  all  claims  and  controversies  between  them, 
he  released  the  makers  from  all  liability  to  the  defendant; 
and  he  agreed  that  the  same  statement  should  be  read  and 
received  at  the  trial  of  the  case  by  the  court  and  the  jury. 
The  district  judge  (who  alone  sat  in  the  cause)  instructed 
the  jury  that,  in  order  to  charge  the  iudorser  of  a  promissory 
note,  the  plaintiff  must  prove  that  it  was  protested  on  the 
day  of  its  maturity  by  a  notary  public,  and  demand  made, 
and  notice  of  non-payment  given  by  him ;  that  the  statement 
of  Humphreys  admitted  as  evidence,  not  proving  that  fact, 
they  must;  find  for  the  defendant.  Whereupon  the  jury 
returned  a  verdict  for  the  defendant,  and  judgment  passed 
accordingly.  A  bill  of  exceptions  was  taken  by  the  plaintiff, 
to  the  instruction  of  the  court  at  the  trial;  and  the  cause 
now  comes  before  us  upon  the  writ  of  error  to  examine  the 
correctness  of  that  instruction. 

And  we  are  all  of  opinion  that  the  instruction  was  in- 
correct, and  not  maintainable  in  point  of  law.  In  the  first 
place,  by  the  general  law  merchant,  no  protest  is  required 
to  be  made  upon  the  dishonor  of  any  promissory  note,  but 
it  is  exclusively  confined  to  foreign  bills  of  exchange.  Thte 
is  so  well  known  that  nothing  more  need  be  said  upon  the 
subject  than  to  cite  the  case  of  Young  9.  Bryan,  6  Wheat. 
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146,  where  the  very  point  was  decided.  It  is  trae  that  it  is 
a  very  common  practice  for  a  notary  public  to  be  employed 
to  make  demand  of  payment  of  promissory  notes  from  the 
makers,  and  also  to  give  notice  of  the  dishonor  to  the  in- 
dorsers  thereon.  But  this  is  a  mere  matter  of  convenience 
and  arrangement  between  the  holder  and  the  notary,  and 
is  by  no  means  a  requisite  imposed  or  recognized  by  law  as 
binding  upon  the  holder.  Unless,  therefore,  there  be  some 
statute  in  Mississippi  requiring  the  intervention  of  a  notary 
in  such  cases  (as  we  understand  there  is  not),  or  some  gen- 
eral usage  equally  binding,  it  is  clear  that  the  instruction 
proceeded  upon  a  mistaken  ground.  In  the  next  place,  it  is 
no  necessary  part  of  the  official  duty  of  a  notary  (subject  to 
the  like  exceptions)  to  give  notice  to  the  indorsers  of  the 
dishonor  of  a  promissory  note,  although  certainly  it  is  a 
very  convenient  and  useful  course  in  the  transactions  of  such 
affairs  in  commercial  cities.  In  the  next  place,  if  a  protest 
were  necessary,  it  is  equally  clear  that  it  is  not  indispensable 
in  all  cases  that  the  same  should  be  actually  made  by  a  person 
who  is  in  fact  a  notary.  In  many  cases,  even  with  regard  to 
foreign  bills  of  exchange,  the  protest  may,  in  the  absence  of 
a  notary,  be  made  by  other  functionaries,  and  even  by  mer- 
chants. But  where,  as  in  Mississippi,  a  justice  of  the  peace 
is  authorized  by  positive  law  to  perform  the  functions  and 
duties  of  a  notary,  there  is  no  ground  to  say  that  his  act  of 
protest  is  not  equally  valid  with  that  of  a  notary.  Qiwad  hoc 
he  acts  as  a  notary.  See  Howard  and  Hutchinson's  Statutes 
of  Mississippi,  c.  87,  §  24,  p.  430. 

In  the  next  place,  in  the  present  case,  under  the  circum- 
stances, the  indorser  (McKay)  was  not  entitled  to  any  notice 
whatsoever  of  the  dishonor.  He  had  actually  discharged  the 
makers  from  all  liability  for  the  payment  of  the  note  by 
his  release  and  settlement  with  them.  Of  course,  the  notice 
oould  be  of  no  nse  or  value  to  him ;  for  he  would  in  no  event 
be  entitled  to  any  recourse  over  against  them ;  and,  there- 
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fore,  DO  notice  to  bim  would  have  been  necessary,  altbough 
it  fully  appears  that  be  bad  received  due  notice  of  tbe  dis- 
bonor. 

For  tbese  reasons,  we  are  of  opinion  tbat  tbe  judgment 
ougbt  to  be  reversed  and  venire  facias  de  novo  awarded. 


Mills,  Plaintiff  in  Error,  v.  The  President,  Directors, 
&c.  OP  THE  Bank  op  the  United  States,  Defendants 
in  Error. 

(11  Wheaton,  481.     Supreme  Court  of  the  United  States,  February, 

1826.) 

Form  of  notice.  —  Notice  to  an  indoner  is  not  defectiye  by  reason  of  not  stating 
the  name  of  the  holder,  or  by  reason  of  a  misdescription  of  the  date  of  the 
note  in  question,  prorided  there  was  no  other  note  payable  at  the  same  phice 
and  made  and  indorsed  by  the  same  parties.  Nor  is  it  fatal  to  the  notice  that 
it  did  not  contain  a  formal  allegation  that  payment  was  demanded  at  the  bank 
when  the  note  became  due.  It  is  sufficient  that  it  states  the  fact  of  the  non- 
payment of  the  note,  and  that  the  holder  looks  to  the  indorser  for  indemni^. 
Whether  the  demand  was  duly  and  regularly  made  is  matter  of  evidence  to 
be  established  on  the  trial. 

The  case  is  stated  in  the  opinion  of  the  court. 

Stoby,  J.  This  is  a  suit  originally  brought  in  the  Circuit 
Court  of  Ohio,  by  the  Bank  of  the  United  States,  against 
A.  G.  Wood  and  George  Ebert,  doing  business  under  the  firm 
of  Wood  &  Ebert,  Alexander  Adair,  Horace  Reed,  and  the 
plaintiff  in  error,  Peter  Mills.  The  declaration  was  for  $3,600, 
money  lent  and  advanced.  During  the  pendency  of  the  suit, 
Reed  and  Adair  died.  Mills  filed  a  separate  plea  of  non- 
assumpsit,  upon  which  issue  was  joined ;  and,  upon  the  trial, 
the  jury  returned  a  verdict  for  the  Bank  of  the  United  States, 
for  $4,641,  upon  which  judgment  was  rendered  in  their  favor. 
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At  the  trial,  a  bill  of  exceptions  was  taken  by  Mills,  for  the 
consideration  of  the  matter  of  which  the  present  writ  of  error 
has  been  brought  to  this  court. 

By  the  bill  of  exceptions,  it  appears  that  the  evidence 
offered  by  the  plaintifEs  in  support  of  the  action  ^^  was,  by 
consent  of  counsel,  permitted  to  go  to  the  jury,  saving  all 
exceptions  to  its  competence  and  admissibility,  which  the 
counsel  for  the  defendant  reserved  the  right  to  insist  [upon] 
in  claiming  the  instructions  of  the  court  to  the  jury  on  the 
whole  case." 

The  plaintiffs  offered  in  evidence  a  promissory  note,  signed 
Wood  &  Ebert,  and  purporting  to  be  indorsed  in  blank  by 
Peter  Mills,  Alexander  Adair,  and  Horace  Reed,  as  successive 
indorsers,  which  note,  with  the  indorsements  thereon,  is  as 
follows,  to  wit :  "  Chilicothe,  20th  July,  1819.  $8,600.  Sixty 
days  after  date,  I  promise  to  pay  to  Peter  Mills,  or  order,  at 
the  office  of  discount  and  deposit  of  the  Bank  of  the  United 
States,  at  Chilicothe,  98,600,  for  value  received.  Wood  & 
Ebert."  Indorsed,  "  Pay  to  A.  Adair,  or  order,  Peter  Mills." 
**  Pay  to  Horace  Reed,  or  order,  A.  Adair."  ^*  Pay  to  the 
President,  Directors,  and  Company  of  the  Bank  of  the  United 
States,  or  order,  Horace  Reed."  On  the  upper  right-hand 
comer  of  the  note  is  also  indorsed :  ^^  8185.  Wood  &  Ebert, 
$3,600,  Sept.  18-21.''  It  was  proven  that  this  note  had  been 
sent  to  the  office  at  Chilicothe,  to  renew  a  note  which  had 
been  five  or  six  times  previously  renewed  by  the  same  parties. 
It  was  proven,  by  the  deposition  of  Levin  Belt,  Esq.,  Mayor 
of  the  town  of  Chilicothe,  that,  on  the  22d  September,  1819, 
immediately  after  the  commencement  of  the  hours  of  business, 
he  duly  presented  the  said  note  at  the  said  office  of  discount 
and  deposit,  and  there  demanded  payment  of  the  said  note ; 
but  there  was  no  person  there  ready  or  willing  to  pay  the 
same,  and  the  said  note  was  not  paid;  in  consequence  of 
which  the  said  deponent  immediately  protested  the  said  note, 
for  tbe  non-payment  and  dishonor  thereof,  and  immediately 

17 
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thereafter  prepared  a  notice  for  each  of  the  indorsers  respec- 
tively, and  immediately,  on  the  same  day,  deposited  one  of 
said  notices  in  the  post-office,  directed  to  Peter  Mills,  at 
Zanesville  (his  place  of  residence),  of  which  notice  the  fol- 
lowing is  a  copy :  ^^  Chilicothe,  22d  of  September,  1819.  Sir : 
You  will  hereby  take  notice  that  a  note,  drawn  by  Wood  & 
Ebert,  dated  twentieth  day  of  September,  1819,  for  $3,600, 
payable  to  you,  or  order,  in  sixty  days,  at  the  office  of  dis- 
count and  deposit  of  the  Bank  of  the  United  States  at  Chili- 
cothe, and  on  which  you  are  indorser,  has*  been  protested  for 
non-payment,  and  the  holders  thereof  look  to  you.  Yours, 
respectfully,  Levin  Belt,  Mayor  of  Chilicothe."  (Peter  Mills, 
Esq.)-  It  was  further  proven  by  the  plaintifib  that  it  had 
been  the  custom  of  the  banks  in  Chilicothe,  for  a  long  time 
previously  to  the  establishment  of  a  branch  in  that  place, 
to  make  demand  of  promissory  notes  and  bills  of  exchange, 
on  the  day  after  the  last  day  of  grace  (that  is,  on  the  sixty- 
fourth  day) ;  that  the  branch  bank,  on  its  establishment  at 
Chilicothe,  adopted  that  custom,  and  that  such  had  been  the 
uniform  usage  in  the  several  banks  in  that  place  ever  since. 
No  evidence  was  given  of  the  handwriting  of  either  of  the 
indorsers.  The  court  charged  the  jury :  1.  That  the  notice, 
being  sufficient  to  put  the  defendant  upon  inquiry,  was  good, 
in  point  of  form,  to  charge  him,  although  it  did  not  name  the 
person  who  was  holder  of  the  said  note,  nor  state  that  a 
demand  had  been  made  at  the  bank  when  the  note  was  due ; 
2.  That,  if  the  jury  find  that  there  was  no  other  note  payable 
in  the  office  at  Chilicothe,  drawn  by  Wood  &  Ebert,  and 
indorsed  by  defendant,  except  the  note  in  controversy,  the 
mistake  in  the  date  of  the  note,  made  by  the  notary  in  the 
notice  given  to  that  defendant,  does  not  impair  the  liability 
of  the  said  defendant,  and  the  plaintiffii  have  a  right  to 
recover;  8.  That,  should  the  jury  find  that  the  usage  of 
banks,  and  of  the  office  of  discount  and  deposit  in  Chilicothe, 
was  to  make  demand  of  payment,  and  to  protest  and  give 
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notice  on  the  sizly-foarth  day,  such  demand  and  notice  are 
sufficient* 

The  counsel  on  the  part  of  the  defendant  prayed  the  court 
to  instruct  the  jury  ^^  that,  before  the  common  principles  of 
the  law  relating  to  the  demand  and  notice  necessary  to  charge 
the  indorser  can  be  varied  by  a  usage  and  custom  of  the  plain- 
tifib,  the  jury  must  be  satisfied  that  the  defendant  had  personal 
knowledge  of  the  usage  or  custom  at  the  time  he  indorsed  the 
note ;  and  also  that,  before  the  plaintiffs  can  recover  as  the 
holder  and  indorser  of  a  promissory  note,  they  must  prove 
their  title  to  the  proceeds  by  evidence  of  the  indorsements  on 
the  note,"  which  instructions  were  refused  by  the  court. 

Upon  this  posture  of  the  case,  no  questions  arise  for  deter- 
mination here,  except  such  as  grow  out  of  the  charge  of  the 
court,  or  the  instructions  refused  on  the  prayer  of  the  defend- 
ant's (Mills's)  counsel.  Whether  the  evidence  was,  in  other 
respects,  sufficient  to  establish  the  joint  promise  stated  in  the 
declaration,  or  the  joint  consideration  of  money  lent,  are  mat- 
ters not  submitted  to  us  upon  the  record,  and  were  proper  for 
argument  to  the  jury. 

The  first  point  is,  whether  the  notice  sent  to  the  defendant 
at  Cbilicothe  was  sufficient  to  charge  him  as  indorser.  The 
court  was  of  opinion  that  it  was  sufficient,  if  there  was  no 
other  note  payable  in  the  office  at  Chilicothe,  drawn  by  Wood 
&  Ebert,  and  indorsed  by  the  defendant. 

It  is  contended  that  this  opinion  is  erroneous,  because  the 
notice  was  fatally  defective,  by  reason  of  its  not  stating  who 
was  the  holder ;  by  reason  of  its  misdescription  of  the  date 
of  the  note ;  and  by  reason  of  its  not  stating  that  a  demand 
had  been  made  at  the  bank  when  the  note  was  due.  The 
first  objection  proceeds  upon  a  doctrine  which  is  not,  admitted 
to  be  correct,  and  no  authority  is  produced  to  support  it. 
No  form  of  notice  to  an  indorser  has  been  prescribed  by  law. 
The  whole  object  of  it  is  to  inform  the  party  to  whom  it  is 
smt  that  payment  has  been  refused  by  the  maker ;  that  he  is 
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considered  liable ;  and  that  payment  is  expected  of  him.  It 
is  of  no  consequence  to  the  indorser  who  is  the  holder,  as  he 
is  equally  bound  by  the  notice,  whomsoever  he  may  be ;  and 
it  is  time  enough  for  him  to  ascertain  the  true  title  of  the 
holder  when  he  is  called  upon  for  payment. 

The  objection  of  misdescription  may  be  disposed  of  in  a 
few  words.  It  cannot  be  for  a  moment  maintained  that 
every  variance,  however  immaterial,  is  fatal  to  the  notice. 
It  must  be  such  a  variance  as  conveys  no  sufficient,  knowl- 
edge to  the  party  of  the  particular  note  which  has  been  dis- 
honored. If  it  does  not  mislead  him,  if  it  conveys  to  him 
the  real  fact,  without  any  doubt,  the  variance  cannot  be 
material,  either  to  guard  his  rights  or  avoid  his  responsibility. 
In  the  present  case,  the  misdescription  was  merely  in  the 
date.  The  sum,  the  parties,  the  time  and  place  of  payment, 
and  the  indorsement,  were  truly  and  accurately  described. 
The  error,  too,  was  apparent  on  the  face  of  the  notice.  The 
party  was  informed  that,  on  the  22d  September,  a  note  in- 
dorsed by  him,  payable  in  sixty  days,  was  protested  for  non- 
payment ;  and  yet  the  note  itself  was  stated  to  be  dated  on 
th^  20th  of  the  same  month,  and,  of  course,  only  two  days 
before.  Under  these  circumstances,  the  court  laid  down  a 
rule  most  favorable  to  the  defendant.  It  directed  the  jury  to 
find  the  notice  good,  if  there  was  no  other  note  payable  in 
the  office  of  Chilicothe,  drawn  by  Wood  &  Ebert,  and  in- 
dorsed by  the  defendant.  If  there  was  no  other  note,  how 
could  the  mistake  of  date  possibly  mislead  the  defendant? 
If  he  had  indorsed  but  one  note  for  Wood  &  Ebert,  how 
could  the  notice  fail  to  be  full  and  unexceptionable  in  fact  ? 

The  last  objection  to  the  notice  is,  that  it  does  not  state 
that  payment  was  demanded  at  the  bank  when  the  note 
became  due.  It  is  certainly  not  necessaiy  that  the  notice 
should  contain  such  a  formal  allegation.  It  is  sufficient  that 
it  states  the  fact  of  non-payment  of  the  note,  and  that  the 
holder  looks  to  the  indorser  for  indemnity.     Whether  the 
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demand  was  duly  and  regularly  made  is  matter  of  evidence 
to  be  established  at  the  trial.  If  it  be  not  legally  made,  no 
averment,  however  accurate,  will  help  the  case ;  and  a  state- 
ment of  non-payment  and  notice  is,  by  necessary  implication, 
an  assertion  of  right  by  the  holder,  founded  upon  his  having 
complied  with  the  requisitions  of  law  against  the  indorser. 
In  point  of  fact,  in  commercial  cities,  the  general  if  not 
univeisal  practice  is,  not  to  state  in  the  notice  the  mode  or 
place  of  demand,  but  the  mere  naked  non-payment. 

Upon  the  point  then,  of  notice,  we  think  there  is  no  error 
in  the  opinion  of  the  Circuit  Court. 


Caleb  C.  Gilbbbt  v.  Louis  Dennis. 

(3  Metcalfy  495.    Supreme  Court  of  Massachusetts,  March,  1842.) 

Form  of  notice, — Mere  notice  of  non-pejment,  which  does  not  express  or  impl/ 
demand  and  dishonor,  is  not  sach  notice  as  will  render  the  indorser  liable. 

The  case  is  stated  in  the  opinion  of  the  court. 

After  considering  the  subject  of  presentment,  the  court 
say:  — 

Shaw,  C.  J.  But  the  more  formidable  objection  to  the 
plaintiffs  right  of  recovering  is,  that  the  notice,  which  is  re- 
cited in  the  report,  did  not  inform  the  defendant  that  demand 
had  been  made  of  the  promisor,  and  payment  refused,  or  in 
any  other  way,  by  express  declaration  or  reasonable  implica- 
tion, inform  the  indorser  that  the  note  was  in  fact  dishonored. 

No  particular  form  of  notice  is  necessary.  It  may  be 
either  written  or  verbal.  Tinoal  i;.  Brown,  1  T.  R.  167. 
Nor  will  a  mistake  or  misdescription  of  the  note  render  the 
notice  insuflSicient,  if  on  the  whole  it  cannot  mislead  the  in- 
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dorser,  and  if  it  bo  designates  and  distinguishes  the  note,  as 
to  leave  no  reasonable  doubt  in  the  mind  of  the  indorser 
what  note  was  intended,  and  that  it  was  the  same  with  the 
note  in  suit.  Smith  v.  Whiting,  12  Mass.  6 ;  Bank  of  United 
States  V.  Cameal,  2  Peters,  543. 

But  though  no  special  form  of  notice  is  requisite,  still  in 
some  form  the  fact  to  be  notified  is  that  the  note  is  dishon- 
ored by  the  default  of  the  'promisor ;  and  this  may  be  done 
verbally  or  in  writing,  in  any  language  which  communicates 
the  information  to  the  indorser,  in  terms,  or  by  reasonable 
implication.  Indeed,  the  same  formula,  in  terms,  may  com- 
municate this  information  or  not,  according  to  circumstances. 
Suppose  a  note  payable  at  a  bank,  in  terms,  or  by  the  agree- 
ment of  parties,  or  tacit  agreement  arising  from  usage  or 
otherwise ;  it  is  the  duty  of  the  promisor  to  pay  it  at  such 
bank  on  the  last  day  of  grace.  The  dishonor  of  such  note  by 
the  promisor  consists  in  the  non-payment  at  the  bank.  If 
then,  after  the  time  of  payment  has  elapsed,  notice  be  given 
to  the  indorser  that  the  note  is  unpaid,  it  is  notice  that  it  is 
dishonored ;  whereas,  in  case  of  a  private  holder,  in  regard  to 
a  note  which  requires  presentment  and  demand  to  fix  the 
holder  with  a  default,  notice,  in  the  same  words,  that  the  note 
is  unpaid  would  not  necessarily  imply  that  it  was  dishonored, 
because  that  fact  might  be  strictly  true,  though  the  note  had 
never  been  presented,  nor  presentment  waived  or  excused. 

But  whatever  may  be  the  form  of  the  notice,  whether 
written  or  verbal,  we  think  the  result  of  the  decided  cases  is 
this:  that  the  notice  should  be  such  that  it  will  inform 
the  indorser  that  the  notice  has  become  due  and  been  dishon- 
ored, and  that  the  holder  relies  on  the  indorser  for  payment; 
that  this  information  may  be  express,  or  may  be  inferred  by 
necessary  implication,  or  reasonable  intendment  from  the  lan- 
guage ;  construing  such  language  in  reference  to  its  accus- 
tomed meaning,  when  applied  to  similar  subjects,  and  with 
reference  to  the  terms-  of  the  note,  the  time  and  place  at 
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which  the  note  is  to  be  paid,  as  fixed  by  express  or  tacit 
agreement,  or  inferred  from  general  or  particular  usages.  It 
is  not  necessary  to  inform  the  indorser  of  the  time,  place,  or 
mode  of  presentment  and  demand,  nor  the  means  by  which  it 
was  dishonored,  nor  matter  of  excuse  or  waiver.  Whatever 
legally  fixes  the  promisor  with  dishonor  is  sufficient,  on  due 
notice  given,  to  charge  the  indorser.  If,  for  instance,  the 
promisor  had  absconded  before  the  note  is  due,  without  hav- 
ing made  provision  for  its  payment,  so  that  no  presentment 
and  demand  can  be  made,  that  is  a  dishonor,  of  which 
the  holder  may,  immediately  after  the  note  has  become  due, 
notify  the  indorser  ;  or  if  the  promisor  has  agreed  that  notice 
left  at  a  particular  place  shall  be  deemed  a  good  substitute, 
and  notwithstanding  notice  is  so  left  he  does  not  make  pay- 
ment, this  is  likewise  a  dishonor. 

But,  without  considering  further  what  constitutes  a  dis- 
honor, it  may  be  useful  to  examine  more  particularly,  in 
reference  to  the  present  case,  the  authorities  in  relation  to 
the  e£Fect  and  purport  of  the  notice  to  be  given  to  an  in- 
dorser. The  rule  is  laid  down  in  general  terms  by.  the  text- 
writers,  that  notice  is  to  be  given  of  the  fact  of  dishonor. 
Bayley  states  the  duty  of  the  holder.  He  is  under  an  im- 
plied undertaking  to  every  party  to  the  bill  or  note,  who 
would  be  entitled  to  bring  an  action  on  paying  it,  to  present, 
in  proper  time,  the  one  for  acceptance  and  each  for  payment ; 
to  allow  no  extra  time  for  payment,  and  to  give  notice  with- 
out delay  to  such  person  of  a  failure  in  the  attempt  to  procure 
a  proper  acceptance  or  payment.  Bayley,  Bills,  1st  Am.  ed.  124. 

In  general^  it  is  incumbent  on  the  holder  to  give  notice  of 

the  dishonor  to  those  persons  to  whom  he  means  to  resort  for 

payment ;  otherwise  they  will  be  discharged.     Chitty,  Bills, 

398. 
In  Tindal  v.  Brown,  1  T.  R.  167,  and  2  T.  R.  186,  note,  it 

was  held  that  no  particular  form  of  notice  was  necessary,  but 

that  such  notice  must  come  ftom.  the  holder  of  the  bill  or 
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note,  or  some  party  to  it ;  and  that  mere  knowledge  of  the 
fact  of  non-payment,  coming  to  the  inpLorser  from  any  other 
source,  would  not  be  sufficient.  It  ought  to  purport  that  the 
holder  looks  to  him  for  payment.  The  court*  do  not  say,  in 
terms,  that  the  notice  must  directly,  or  by  implication,  state 
the  fact  of  dishonor,  but  it  is  implied.  The  case  decides  that 
the  holder  must  do  an  act,  electing  to  assert  his  right  to 
recover  the  note  of  the  indorser,  which  right  can  only  exist 
in  case  of  a  dishonor  of  the  promisor.  The  case  did  not  call 
for  a  decision  as  to  what  must  be  the  tenor  or  purport  of  the 
notice,  as  to  the  fact  of  dishonor.  It  ought,  said  Mr.  Justice 
Buller,  to  purport  that  the  holder  looks  to  him  (the  indorser) 
for  payment.  In  regard  to  this,  it  may  be  remarked  that, 
when  notice  is  given  by  the  holder  to  the  indorser  of  the 
dishonor  of  a  note,  it  necessarily  implies  that  he  looks  to  him 
for  payment.  That  is  the  natural,  and  may  in  general  be 
regarded  as  the  necessary,  inference  from  the  fact  of  giving 
such  notice. 

This  question  seems  not  to  have  arisen  in  England  until  a 
recent  period ;  but,  since  the  point  has  been  started,  there 
has  been  a  series  of  decisions  on  the  subject.  The  first  was 
Hartley  v.  Case,  4  Barn.  &  C.  889 ;  B.  c.  6  Dowl.  &  Ryl. 
505.  The  notice  from  the  holder  was :  ^^  I  am  desired  to 
apply  to  you  for  the  payment  of  the  sum  of  £150,  due  to 
myself  on  a  draft  drawn  by  Mr.  Case  on  Mr.  Case,  which  I 
hope  you  will  on  receipt  discharge,  to  prevent  the. necessity 
of  law  proceedings,  which  otherwise  will  immediately  take 
place."  The  court  held  it  insufficient,  because  it  did  not 
apprise  the  party  of  the  fact  of  dishonor.  They  said,  the  lan- 
guage used  must  be  such  as  to  convey  notice  to  the  party 
what  the  bill  is,  and  that  payment  of  it  has  been  refused  by 
the  acceptor.    This  was  in  1825. 

The  next  case  was  that  of  Solarte  v.  Palmer.  On  a  trial 
before  Lord  Tenterden,  he  expressed  an  opinion  that  the 
notice  was  insufficient.    A  bill  of  exceptions  was  taken,  and 
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the  case  brought  before  the  Exchequer  Chamber,  who  con- 
firmed the  decision.  7  Bing.  580;  6  Moore  &  P.  475; 
1  Cromp.  &  J.  417 ;  1  Tyr.  871.  On  appeal  to  the  House  of 
Lords,  the  judgment  was  affirmed.     8  Bligh,  N.  R.  871,  874 ; 

B.  O.  2  CI.  k  Fin.  98 ;  1  Bing.  N.  R.  194 ;  1  Scott,  1. 

The  action  was  brought  by  the  assignees  of  a  bankrupt, 
and  the  notice  was  given  by  the  attorneys  of  the  assignees. 
It  described  the  bill,  and  stated  that  it  had  been  put  into 
their  hands  by  the  assignees,  with  directions  to  take  legal 
measures  for  the  recovery  thereof,  unless  immediately  paid. 

In  giving  judgment  in  the  Exchequer  Chamber,  Tindal, 

C.  J.,  states  the  rule  to  be,  that  the  notice  does  not  require 
the  formality  of  a  regular  protest,  but  it  should  at  least  in- 
form the  party  to  whom  it  is  addressed,  either  in  express 
terms  or  by  necessary  implication,  that  the  bill  has  been  dis- 
honored, and  that  the  holder  looks  to  him  for  payment.  This 
was  decided  in  the  House  of  Lords,  June,  1884. 

The  next  case,  I  believe,  is  that  of  Boulton  v,  Welsh, 
8  Bing.  N.  R.  688 ;  8.  0.  4  Scott,  425.  The  notice  to  the 
indorser  was  thus :  "  The  promissory  note  for  £200,  drawn 
by,  &c.,  dated  18th  July  last,  payable  three  months  after 
date,  and  indorsed  by  you,  became  due  yesterday,  and  is 
returned  to  me  unpaid.  I  therefore  give  you  notice  thereof, 
and  request  you  will  let  me  have  the  amount  thereof  forth- 
with." It  was  strongly  urged  that  the  words  returned  un- 
paid would  import  to  the  understanding  of  mercantile  men 
that  the  note  had  been  dishonored.  But  the  court  held 
themselves  bound  by  the  case  of  Solarte  v.  Palmer,  and 
believing  this  case  to  be  within  it,  held  the  notice  in- 
sufficient, although  all  the.  judges  expressed  their  regret  at 
the  result.  But  they  state  the  rule  of  law,  as  it  had  before 
been  stated,  that  the  notice  should  show  a  presentment  to 
the  maker,  a  demand  of  payment,  and  a  refusal.  As  to  any 
thing  further  than  the  general  rule,  this  case  is  of  no  au- 
thority, unless  in  a  case  where  the  form  of  notice  is  precisely 
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the  same.  Whether  in  such  case  the  words  returned  im- 
paid  would  import  the  fact  of  dishonor  would  depend  much 
upon  the  usage  of  each  mercantile  community  in  which  they 
should  be  used,  and  the  conventional  use  and  meaning  of 
particular  forms  of  expression  used  in  such  community.  This 
was  a  decision  of  the  Court  of  Common  Pleas,  Easter  Term, 
1837.1 

About  the  same  time  was  decided,  in  the  Court  of  Ex- 
chequer,  the  case  of  Hedger  v,  Steavenson,  2  Mees.  &  W. 
799,  where  the  attorney  addressed  a  letter  to  the  defendant, 
informing  him  that  his  note  (describing  it)  became  due  the 
day  before,  and  had  been  returned  unpaid,  and  requested  him 
to  remit  the  amount,  with  Is.  6d.  noting  ;  and  the  notice  was 
held  to  be  good. 

The  case  of  Messenger  v.  Southey,  1  Man.  &  G.  76,  and  1 
Scott,  N.  R,  180,  was  decided  in  the  Court  of  Common  Pleas, 
in  1840.  The  notice  was  as  follows :  ^^  This  is  to  inform  you 
that  the  bill  I  took  of  you  for  j£15  2s.  6(2.  is  not  took  up,  and 
4s.  6d.  expense ;  and  the  money  I  must  pay  immediately." 
Held,  it  was  insufficient,  because  it  did  not  state  or  intimate, 
by  intelligible  inference,  that  the  note  had  been  dishonored. 

About  the  same  time,  the  case  of  Lewis  v.  Gompertz,  6 
Mees.  &  W.  899,  came  before  the  Court  of  Exchequer.  The 
notice  from  the  holder  to  the  indorser  stated  that  the  bill, 
bearing  his  indorsement  had  been  presented  to  the  acceptor, 
and  returned  dishonored,  ^^  and  now  lies  overdue  and  unpaid 
with  me,  as  above,  of  which  I  give  you  notice."  This  was 
held  sufficient,  as  giving  all  the  requisite  information,  al- 
though it  did  not,  in  terms,  require  payment  of  the  indorser. 

The  remarks  of  Mr.  Baron  Parke,  in  this  case,  are  well 
worthy  of  consideration,  as  showing  the  extent  to  which  the 
court  considered  the  authority  of  Solarte  v.  Palmer  as  going, 
and  the  qualifications  with  which  it  is  to  be  taken. 

1  Boulton  V.  Welih  was  OTerraled  in  1842  by  Robson  v,  Curlewis,  2  Q.  B ; 
8.  0.  Car.  &  M.  878. 
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In  Grugeon  v.  Smith,  6  Adol.  &  Ellis,  499,  the  notice  to 
the  drawer  of  a  bill  was  that  the  bill  had  been  returned  with 
charges  ;  and  the  immediate  attention  of  the  drawer  to  it  was 
requested.  This  was  held  sufficient,  as  implying  a  demand 
and  refusal,  and  noting  for  non-payment. 

See  Houlditch  v.  Cauty,  4  Bing.  N.  R.  411 ;  8.  c.  6  Scott, 
209;  Strange  v.  Price;  10  Adol.  &  Ellis,  126 ;  Burgh  v.  Legge, 
5  Mees.  &  W.  418;  Shelton  v.  Broth waite,  7  Mees.  &  W. 
436 ;  Cooke  v.  French,  8  Per.  Ss  D.  696 ;  s.  o.  10  Adol.  & 
Ellis,  131,  note. 

These  are  all  recent  cases,  bearing  more  or  less  directly 
upon  the  question,  but  do  not  essentially  vary  the  result. 
Where,  in  the  notice,  it  is  stated  that  the  bill  has  been  noted 
or  returned  with  charges  of  protest,  or  the  like,  it  is  held  to 
be  notice,  by  reasonable  implication  of  the  fact  of  dishonor. 

It  was  contended  at  the  argument,  that  although  it  has 
been  settled  by  recent  authorities  in  England  that  the  no- 
tice to  the  indorser  must  state  the  fact  of  dishonor,  yet  that 
the  American  authorities  would  show  that  it  was  unnecessary. 
It  becomes,  therefore,  necessary  to  examine  and  compare  them. 

Mills,  in  error,  v.  U.  S.  Bank,  11  Wheat.  481  [ante,  p.  256]. 
The  note  was  in  terms  payable  at  the  branch  of  the  U.  S. 
Bank  at  Chilicothe,  and  indorsed  by  the  original  defendant, 
plaintiff  in  error.  It  was  demanded  at  the  proper  time  at  the 
bank,  but  there  being  no  person  there  ready  and  willing  to 
pay  the  same,  it  was  immediately  protested,  and  notice  given 
to  the  defendants.  The  notice  described  the  note  by  the 
date  and  amount,  the  time  and  place  of  payment,  and  as  a 
note  on  which  the  defendant  was  indorser,  and  stated  thus : 
"  which  has  been  protested  for  non-payment,  and  the  holders 
thereof  look  to  you."  (Signed  by  the  Mayor  of  Chilicothe 
acting  as  notary,  and  addressed  to  the  defendant.)  It  was 
objected  that  the  notice  was  defective,  because  it  did  not 
state  who  was  the  holder ;  because  there  was  a  misdescription 
of  the  date  ;  and  because  it  did  not  state  that  a  demand  had 
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been  made  at  the  bank,  when  the  note  was  due.  As  to  the 
misdescription,  it  was  held  to  be  of  no  importance,  if  there 
was  no  other  note  to  which  it  could  apply,  if  it  was  so  de- 
scribed as  to  indicate  the  note  in  suit,  and  if  it  did  not  mislead. 

As  to  the  sufficiency  of  the  notice,  the  opinion  was  delivered 
by  Mr.  Justice  Story.  Some  particular  expressions,  taken 
alone,  would  seem  to  warrant  the  position  for  which  it  is 
cited.  But  taking  the  whole  together,  and  in  reference  to 
the  case  then  before  the  court,  we  think  it  is  not  opposed  to 
the  rule  as  stated  in  the  English  cases.  Speaking  in  refer- 
ence to  the  first  objection,  that  the  notice  did  not  state  who 
was  the  holder,  the  judge  says :  ^^  No  form  of  notice  to  an  in- 
dorser  has  been  prescribed  by  law.  The  whole  object  of  it  is 
to  inform  the  party  to  whom  it  is  sept  that  payment  has 
been  refused  by  the  maker ;  that  he  is  considered  liable ;  and 
l^at  payment  is  expected  of  him." 

In  reference  to  the  objection  that  it  did  not  state  that  pay* 
ment  was  demanded  at  the  bank  when  the  note  became  due, 
he  says :  ^^  It  is  certainly  not  necessary  that  the  notice  should 
contain  such  a  formal  allegation.  It  is  sufficient  that  it  states 
the  fact  of  non-payment  of  the  note,  and  that  the  holder  looks 
to  the  indorser  for  indemnity."  He  then  speaks  of  the  fact 
of  presentment  and  demand  as  matter  of  fact  to  be  proved, 
and  adds :  *'  A  statement  of  non*payment  and  notice  is,  hy 
necessary  implication,  an  assertion  of  right  by  the  holder, 
founded  on  his  having  complied  with  the  requisitions  of  law 
against  the  indorser."  One  of  these  requisitions  is,  of  course, 
presentment  and  demand.  And  the  learned  judge  concludes, 
upon  this  point,  by  adding  that,  '^  in  point  of  fact,  the  general 
if  not  universal  practice  is,  not  to  state  in  the  notice  the  mode 
or  place  of  demand,  but  the  mere  naked  non-payment." 

In  the  case  then  before  the  court,  the  notice  contained  a 
full  and  precise  statement  of  the  presentment,  demand,  and 
non-payment  by  the  maker.  The  objection  with  which  the 
court  were  dealing  was,  that  the  notice  did  not  specify  the  time 
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and  place  of  demand.  The  answer  made  was,  that  such  par- 
ticularity was  unnecessary,  and  that  it  is  sufficient  that  it 
states  the  fact  of  non-payment.  Applied  to  the  facts  of  that 
case,  it  may  be  construed  to  mean  non-payment  after  due 
presentment.  So,  when  the  learned  judge  speaks  of  the 
practice  of  commercial  cities,  he  speiaks  of  notice  of  the  mere 
naked  non-payment,  in  contradistinction  to  stating,  in  the 
notice,  the  mode  and  place  of  demand.  That  such  is  the 
meaning  may  be  inferred  from  the  passage  before  cited,  in 
which  he  speaks  of  the  object  of  the  notice,  which  is  to 
inform  the  indorser  that  payment  has  been  refused  by  the 
maker.  Refusal  implies  non-payment  on  demand,  or  under 
such  circumstances  as  render  a  presentment  and  demand  un- 
necessary. Indeed,  in  many  cases,  simple  notice  of  non-pay- 
ment is  notice  of  dishonor ;  as  where  the  note  is  in  terms,  or 
by  usage  or  special  agreement,  payable  at  a  bank,  a  notice 
stating  the  date  and  terms  of  the  note,  showing  that  it  has  be- 
come due,  and  ayerring  that  it  is  unpaid,  is  equivalent  to  an 
averment  that  it  is  dishonored. 

In  Smith  t;.  Whiting,  12  Mass.  6,  no  question  was  raised  as 
to  the  sufficiency  of  the  notice.  It  was  notice  from  a  bank. 
It  described  the  note  as  due  and  unpaid ;  and  by  usage  it  was 
held  to  be  payable  at  the  bank.  Of  course  it  was  dishonored, 
by  not  being  paid  at  the  bank  by  the  maker. 

So  in  State  Bank  v.  Hurd,  12  Mass.  172,  notice  was  left  at 
a  place  agreed  by  the  parties  as  a  substitute  for  notice  at  the 
house  or.place  of  business  of  the  maker ;  and  it  was  held  suf- 
ficient, being  equivalent  to  a  more  formal  demand;  and 
&ilure  of  the  promisor  to  pay,  on  such  notice,  rendered  the 
indorser  liable. 

The  case  of  Bank  of  Rochester  v.  Gould,  9  Wend.  279,  is  a 
case  of  mere  misdescription.  The  notice  to  the  indorser  stated 
expressly  that  the  note  had  been  protested  for  non-payment ; 
and  the  only  question  was,  whether  it  was  well  described.  It 
therefore  does  not  affect  the  present  question. 
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The  case  of  Bank  of  United  States  t;.  Cameal,  2  Peters,  54S, 
may  be  considered  as  throwing  some  light  on  the  subject  of 
inquiry.  It  is  held  that  when  the  note  is  payable  at  a  bank, 
and  the  bank  is  itself  the  holder  of  it,  no  demand  is  necessary. 
It  is  the  duty  of  the  maker  to  go  to  the  bank  within  the  usual 
hours  of  business  and  pay  it ;  and,  if  he  fail  to  do  so,  the  note 
is  dishonored.  Toward  the  close  of  the  opinion,  given  by  Mr. 
Justice  Story,  it  is  stated  thus :  *^  A  suggestion  has  been  made 
at  the  bar  that  a  letter  to  the  indorser,  stating  the  demand 

• 

and  dishonor  of  the  note,  is  not  sufficient,  unless  the  party 
sending  it  also  informs  the  indorser  that  he  is  looked  to  for 
payment.  But  where  such  notice  is  sent  by  the  holder,  or  by 
his  order,  it  necessarily  implies  such  responsibility  over.  The 
purpose  may  be  reasonably  inferred  from  the  nature  of  the 
notice.'! 

We  have  thus  attempted,  at  the  risk  of  being  somewhat 
tedious,  to  ascertain  what  the  rule  is  upon  this  subject,  on 
account  of  the  extreme  importance  of  certainty  and  uniform- 
ity in  the  rules  of  law  applicable  to  the  rights  and  duties 
of  holders  and  other  parties  to  notes  and  bills  of  exchange. 
And  we  take  that  rule  to  be,  that  as  an  indorser  is  liable 
only  conditionally  for  the  payment,  in  case  of  a  dishonor  of 
the  note  at  its  maturity  by  the  maker  and  notice  thereof  to 
the  indorser,  in  order  to  charge  him,  notice  of  such  dishonor 
must  be  given  him  by  the  holder  or  his  agent,  or  some  party 
to  the  bill;  that  mere  notice  of  non-payment,  which  does 
not  express  or  imply  notice  of  dishonor,  is  not  such  notice 
as  wiU  render  the  indorser  liable. 

In  order  to  apply  the  rule  thus  stated  to  the  present  case, 
it  will  be  necessary  to  look  at  the  facts  stated  in  the  report. 
It  appears  that  the  presentment  and  demand  on  the  promisor 
were  made  on  the  morning  of  the  day  on  which  the  note 
fell  due.  Afterwards,  at  about  eleven  o'clock,  the  plainti£f 
caused  a  written  notice  to  be  left  at  the  defendant's  dwelling- 
house,  of  which  the  following  is  a  copy :  ^^  Boston,  May  4, 
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1888.  Mr.  Louis  Dennis.  Sir,  —  I  have  a  note  signed  by 
C.  E.  Bowers  and  indorsed  by  you  for  seven  hundred  dollars, 
which  is  due  this  day  and  unpaid ;  payment  is  demanded  of 
you.     C.  C.  Gilbert." 

This  notice  comes  from  an  individual,  not  from  a  bank. 
It  was  delivered  at  eleven  am.  There  would  then  be  no 
default  aiid  no  dishonor,  unless  a  demand  had  been  made 
on  the  promisor.  An  averment,  therefore,  that  it  was  un- 
paid did  not,  by  necessary  implication  or  reasonable  intend- 
ment, amount  to  an  averment  or  intimation  that  payment 
had  been  demanded  and  refused,  or  that  the  note  had  been 
otherwise  dishonored.  The  court  are  therefore  of  opinion 
that  the  notice  was  not  sufficient  to  render  the  indorser 
legally  liable. 


F.  &  H.  Chanoikb  v.  Fowlbb. 

(3  Wendell,  178.    Supreme  Coart  of  New  York,  August,  1829.) 

Bif  wkam  notice  ahmdd  be  given.  — Notice  of  dishonor  cannot  be  given  by  a  stranger ; 
it  should  be  given  by  the  holder,  or  by  one  who  is  a  party  to  it,  and  who 
would,  on  the  same  being  retomed  to  him,  have  a  right  of  action  on  it 

AssoHPSiT  by  the  payees  against  the  drawer  of  a  bill  of 
exchange.  The  circuit  judge,  in  charging  the  jury,  instructed 
them  that,  if  the  defendant  had  information  in  due  season  of 
the  non-acceptance  of  the  bill,  it  was  good,  no  matter  who 
sent  it. 

Marcy,  J.  To  determine  whether  the  defendant  had 
legal  notice  of  the  non-acceptance  of  the  bill,  it  will  be 
necessary  to  see  when  it  was  given,  and  from  whom  it  came. 
Messrs.  Se walls  had  transmitted  the  bill  to  France,  and  re- 
ceiyed  information  of  its  non-acceptance  on  the  4th  or  5th 
of  April.     H.  D.  Sewall  says  he  did  not  himself  give  notice 
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thereof  to  the  defendant,  nor  does  he  know  that  notice  was 
given  by  his  house ;  although  it  was  their  custom  to  giye 
notice  in  such  cases,  and  he  has  no  doubt  the  defendant 
received  it.  He  learned,  from  a  conversation  with  the  de- 
fendant between  the  time  of  receiving  notice  and  the  14th 
of  April,  that  he  had  knowledge  that  the  bill  was  dishonored. 
The  judge,  at  the  trial,  ruled  that,  if  the  defendant  had  notice 
in  due  time  of  the  non-acceptance  of  the  bill,  it  was  no  mat- 
ter whence  it  came,  it  was  available  to  the  plaintifGs.  The 
rule  of  law  in  relation  to  the  notice  was,  I  apprehend,  laid  down 
in  a  manner  too  broad  and  unqualified.  The  rule  has  here- 
tofore fluctuated ;  but  it  never  has  been  authoritatively  stated, 
as  I  can  find,  to  be  as  the  judge  laid  it  down  on  the  trial, 
except  in  the  case  of  Shaw  v.  Coates,  at  the  sittings  before 
Lord  Kenyon,  mentioned  •  in  Selwyn's  N.  P.  320,  n.  25.^ 
Repeated  decisions  since,  both  in  term  and  at  nm  priuSf 
have  qualified  and  restricted  the  broad  proposition  of  the 
judge  in  this  case,  and  of  Lord  Kenyon  in  the  case  of  Shaw 
v.  Coates.  In  some  instances,  it  has  been  decided  that  the 
holders  or  their  agents  are  the  only  persons  to  give  notice  of 
the  dishonor  of  bills ;  but  it  seems  to  be  now  settled  that  it  is 
not  absolutely  necessary  that  the  notice  should  come  from  the 
holder  of  a  bill,  but  may  be  given  by  any  person  who  is  a 
party  to  it,  and  who  would,  on  the  same  being  returned  to 
him,  have  a  right  of  action  on  it.  Chitty,  Bills,  229 ;  2  Gamp. 
373  ;  1  Stark.  29  ;  Bayley,  Bills,  161.  A  notice  from  a  mere 
stranger  is  not  sufficient ;  and  the  charge  of  the  judge  was 

broad  enough  to  sanction  such  a  notice. 

New  trial  grarUed. 

§  1.  Protest.  —  The  law  as  declared  bill,  Deed  be  protested  when  dishonored, 

in  the  principal  case,  Burke  v.  McKay,  Kirkland  v,  Wanzer,    2   Buer,   278 ; 

is  well  settled;  and  at  common  law  Smith  v.  Curlee,  59  Bl.  221;   Union 

neither  a  promissory  note,  though  pay-  Bank  v .  Hyde,  6  Wheat  572 ;  Carter 

able  in  a  foreign  place,  nor  an  inland  v.  Barley,  9  N.  H.  568.    Nor  need  a 

^  This  citation  should  probably  be  Shaw  v.  Croft,  referred  to  in  Selwyn's 
N.  P.  854. 


PEOTBST.  278 

check  be  protested.  FoUard  v.  Bowen,  Statutes,  howeyer,  hare  beisn  passed 
57  Ind.  282.  And  at  common  law  no-  in  some  of  the  States,  sanctioning  the 
tarial  feee  cannot  be  recoTered  except  coftimon  practice  of  protesting  inland 
upon  the  protest  of  a  foreign  bill.  City  bills  and  promissory  notes,  though 
Bank  v.  Cutter,  8  Pick.  414.  probably  never  requiring  it ;  the  result 

The  States  of  the  Union  are  foreign  of  which  is  to  make  the  notarial  cer- 
to  each  other  in  respect  of  the  protest  tificate  of  protest  eyidence  of  the  &cts 
of  commercial  paper.  Bank  of  United  stated  therein,  and  probably  to  giye 
States  V.  Daniel,  12  Peters,  82,  64 ;  the  holder  the  right  to  recoyer  notarial 
Dickens  v.  Beal,  10  Peters,  672 ;  Buck-  fees.  But  the  New  York  statute  does 
ner  v,  Pinley,  2  Peters,  586 ;  Phoenix  not  authorize  the  production  of  a  for- 
Bankt;.  Hussey,  12  Pick.  488;  Commer-  eign  notarial  certificate  of  the  protest 
dal  Bank  r.  Yamum,  49  N.  Y.  209 ;  Ti-  of  a  promissory  note.  Kirtland  v. 
conic  Bank  o.Stackpole,  41  Maine,  802;  Wanzer,  2  Duer,  278.  And  this  is 
Grafton  Bank  v.  Moore,  14  N.  H.  142.  true  though  the  foreign  protest  was 
By  the  rules  of  the  common  law,  the  authorized  by  law  where  made.  lb. 
act  of  a  notary  in  protesting  an  inland  But  see  Shanklin  v.  Cooper,  8  Blackf. 
bill  or  a  promissory  note  is  deemed  en-  41 ;  Turner  v,  Rogers,  8  Ind.  189. 
tirely  null,  so  far  as  the  mere  protest  The  dishonor  of  aybreiTn  biU  can  be 
is  concerned ;  though  the  notice  of  dis-  proved  only  by  the  notarial  protest :  it 
honor  sent  by  him  would  doubtless  be  cannot  (without  explanation)  be  shown 
yalid,  since  his  act  is  duly  authorized  by  witnesses  or  in  any  other  way. 
by  the  holder.  But  the  protest  cannot  Ocean  Bank  v.  Williams,  102  MalBS. 
be  used  in  the  courts,  as  it  may  be  hi  an  141 ;  Phoenix  Bank  v.  Hussey,  12  Pick, 
action  upon  a  foreign  bill,  to  prove  that  488;  Buckner  v,  Pinley,  2  Peters,  586 ; 
the  steps  have  been  duly  taken  to  fix  Rogers  v.  Stevens,  2  T.  R.  713;  Gale 
the  liability  of  the  defendant.  The  o.  Walsh,  5  T.  R.  239 ;  Orr  v.  Maginnis, 
protest  is  not  evidence  by  the  weight    7  East,  859. 

of  authority  of  the  fiicts  recited  in  it  in  And  this  is  true  as  well  when  the 
such  cases :  NichoUs  t;.  Webb,  8  Wheat  protest  is  for  non-acceptance,  certainly 
826 ;  Kirtland  v,  Wanzer,  ntpra ;  Car-  if  it  was  necessary  to  present  the  bill 
ter  p.  Burley,  0  N.  H.  558 ;  unless  the  for  acceptance  (it  being  payable  at  or 
notary  has  deceased.  Nicholls  v,  Webb,  after  sight),  as  where  it  is  protested 
siqfra.  But  see  Colms  v.  Bank  of  for  non-payment  The  want  of  a  pro- 
Tennessee,  4  Baxter,  422.  The  &cts .  test  cannot  be  supplied  by  witnesses, 
must  be  proved  by  the  best  evidence,  or  by  the  testimony  of  tlie  party,  or  in 
whichy  in  the  case  of  inland  bills  and  any  other  way,  Rogers  t;.  Stevens, 
promissory  notes,  is  the  testimony,  di-  supra ;  Gale  v,  Walsh,  tupra ;  Orr  v. 
rectly  given,  of  the  person  who  took  the  Maginnis,  Mupra ;  Byles,  Bills,  234, 18th 
stepa.  Doubtless,  if  a  notary  in  fact  Eng.  ed.,  unless  justified  by  the  f or- 
acled, he  could  use  the  protest,  when    eign  law. 

on  the  witness-stand,  for  the  purpose  of  Omissions,  however,  hi  the  protest 
refteshing  his  memory.  Sasscer  v,  of  inland  bills  and  promissory  notes 
Farmers'  Bank,  4  Md.  409.  But  the  (when  such  protest  is  authorized. by 
protest  could  not  be  otherwise  used,  statute)  may  be  supplied  by  oral  evi- 
unless  the  act  of  the  notary  was  an-  deuce  of  the  notary.  Nailor  v.  Bowie, 
thorized  by  statute  (see  infra),  or,  as  3  Md.  251 ;  Sasscer  v.  Farmers'  Bank, 
we  have  said,  unless  the  notary  had  4  Md.  409;  Wetherall  v.  Clagett,  28 
deceased.    Kicholls  v.  Webb,  svpra.  Md.  465;   Seneca  Bank  v.  Neass,  5 

18 
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Denio,  829;  Hagonn  v.  Walker,  49  tiff  moat  show  that  the  act  was  done 

Maine,  419.    But  ifwert  if  the  notary  aooofding  to  the  Uw  of  the  oountry  hi 

can  be  permitted  to  contradict  the  lAn-  which  the  protest  was  made.    Carter 

guage  of  the  protest  ?    See  Sasscer  o.  v.  Bnrley,  mpni.    And  it  would  seen 

Farmers'  Bank,  wfra ;    Sangston  v.  that  if  the  signature  were  not  certified 

Graham,  1  Md.  69;   Hunter  v.  Van  by  some  one  purporting  to  be  duly 

Bomhorst,  lb.  604,  intimating  that  he  qualified  by  law  to  certify  it,  eyidenoe 

cannot  do  so.  The  notary,  when  called  of  its  genuineness  would  be  necessary. 

as  a  witness  as  to  a  particular  fact  in  If  a  seal  be  required  by  law,  omission 

such  cases,  may  reftesh  his  memory  to  use  it  wiU  be  fatal  to  the  use  of  the 

from  the  notarial  record  and  the  pro-  protest    Tickner  v.  Boberts,  11  La. 

test.    Sasscer  v.  Farmers'  Bank,  twpra,  14.    But  see  Lambeth  v.  Caldwell,  1 

On  the  other  hand,  the  mere  pro-  Bob.  (La.)  61 ;  Bank  of  Kentucky  v. 
duction  of  the  protest  made  upon  the  Pursley,  8  T.  B.  Mon.  288.  And  see  1 
dishonor  of  a  firtign  bill,  and  attested  Parsons,  Notes  and  Bills,  634,  686, 
by  a  notary  pubUc  with  bis  seal,  is  note.  The  seal  need  not  be  impressed 
eyidence  of  Uie  dishonor  of  the  bill,  upon  waz  or  wafer :  ift  is  enough  to  im- 
without  proof  of  the  notary's  signature  press  it  upon  the  paper.  Bank  of  Man- 
or that  be  affixed  the  seal  of  his  office.  Chester  v.  Slason,  18  Vt  844.  A  scrawl 
Byles,  vhi  supra ;  Dupays  v.  Shepherd,  would  be  insufficient  unless  authorised 
Holt,  297;  Townsley  v,  Sumrall,  2  by  statute.  See  Carter  v.  Burley, 
Peters,  170 ;  Halliday  v.  McDougall,  20  supra. 

Wend.  81 ;  Bank  of  Rochester  o.  Gray,  But  it  has  been  held  that  the  no- 

2  Hill,  227 ;  Crowley  v.  Barry,  4  Gill,  tarial  certificate  is  only  prima  fade  eyi- 

194 ;  Carter  v.  Burley,  9  N.  H.  668.  dence  of  the  fiusts  stated  in  it,  eyen  in 

Indeed,  the  hmguage  used  of  the  duly  the  case  of  a  f  oreigpi  bill.     Spence  v. 

certified  acts  of  a  notary  is  like  that  Crockett,  6  Baxter,  676 ;  Gardner  v« 

used  in  the  Constitution  of  the  United  Bank   of  Tennessee,    1    Swan,  420 ; 

States  as  to  judgments  of  the  sister  Union  Bank  v.  Fowlkes,  2  Sneed,  666 ; 

States:  "full  faith  and  credit"  are  Bicketts  o.  Pendleton,  14    Md.    820. 

giyen  them  eyery  where.    See  Parsons,  See  also  Colms  v.  Bank  of  Tennessee, 

Notes  and  Bills,  684,  686.  4  Baxter,  422,  holding  that  the  protest 

There  is  some  doubt  if  the  protest  of  of  a  promissoxy  note  is  also  prima  faeiA 
a  foreign  bill  can  be  thus  used  in  the  eyidenoe  of  its  contents.  See,  how- 
country  in  which  the  protest  was  made*  oyer,  supra,  p.  278.  The  seal  is  of 
If,  for  instance,  a  bill  were  drawn  in  course  but  prima  facU  eyidence  of  the 
New  York  upon  a  par^  in  Boston,  admissibility  of  the  protest.  Carter  a. 
and  protested  at  the  latter  place,  and  Burley,  9  N.  H.  668. 
the  drawer  sued  in  Massachusetts,  If  the  certificate  assert  that  demand 
could  the  protest  be  reoeiyed  in  the  was  made  of  an  attorney  in  fact  of  the 
same  way  as  a  protest  made  in  another  drawee  or  acceptor,  or  of  a  clerk  of 
State  or  country  ?  The  answer  hss  such  party,  it  is  held  that  the  credit 
sometimes  been  giyen  in  the  negatiye.  attaching  to  the  protest  will  also  carry 
Chesmer  v.  Noyes,  4  Camp.  129.  But  with  it  eyidence,  prima  facU,  that  the 
the  contrary  seems  to  be  the  better  person  upon  whom  the  denwnd  was 
yiew.    Story,  Bills,  §  277,  note.  made  was  authorized  to  announce  the 

If  the  protest  was  not  made  by  a  dishonor.    Phillips  v,  Poindexter,  18 

notary,  or  if  the  notary  has  not  used  a  Ala.  679 ;  Stainback  v.  Bank  of  Yir- 

seal,  the  rule  is  different,  and  the  pbun-  ginia,  11  Gratt.  260. 
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Bnt  U  will  not  be  presumed  in  favor  tainly  would  be  Bafer  to  make  it  at  the 

of  a  notarial  protest  tiiat  all  the  neces-  place  of  the  dishonor.     Chitty»  Bills, 

sary  steps  were  taken  for  fixing  the  884,  9th  Eng.  ed. ;   Thompson,  Bills, 

liability  of  an  indorser.    The  protest  808.    See  Mitchell  v.  Baring,  4  Car.  & 

must  show  the  fiscts  expressly.    Peo>  P.  86;  s.  c.  lOBam.  &C.  8;  2  Daniel, 

pie's  Bank  v.  Brooke,  81  Md.  7.  Neg.  Instr.  §  935. 

The  protest  should  be  made  by  a  It  is  of  course  required  that  the  pro- 
notary  if  there  be  one  in  the  place,  and  test  should  be  made  according  to  the 
not  by  his  clerk  or  even  by  a  deputy,  law  of  the  State  or  countxy  of  the  dis- 
except  by  yirtue  of  statute.  Ocean  honor.  Carter  v,  Borley,  9  K.  H.  668 ; 
Bank  v,  Williams,  102  Mass.  141;  Turner  p.  Rogers,  8  Ind.  189;  Carter  v. 
Cribbs  v.  Adams,  18  Gray,  697;  ante,  Union  Bank,  7  Humph.  648;  Roths- 
p.  248,  where  this  point  is  further  o(»i-  child  v,  Currie,  1  Q.  B.  48 ;  2  Daniel, 
aideted  and  the  authorities  fully  cited.  }  986. 

The  certificate,  howerer,  may  be  signed  The  protest  is  commonly  preceded 

by  a  clerk,  if  authorised.    Fulton  v.  by  an  act  of  the  notary  called  **  not- 

McCracken,  18  Md.  628.  ing,"  —  the    making  a  brief  memo- 

As  to  the  language  of  the  protest,  it  randum  of  the  steps  taken  by  him  and 

should  appear  from  it  that  present-  the  answer  giyen,  as  the  basis  of  the 

ment  of  the  bill  and  demand  of  pay-  protest  in  extenao.    The  •  noting  must 

ment  had  been  made  at  maturity,  and  be  done  upon  the  day  of  the  dishonor 

the  instrument  dishonored.    Walrosley  in  order  to  serve  the  notary  in  making 

9.  Aeton,  44  Barb.  312 ;  Farmers'  Bank  out  the  formal  protest ;  which  latter  act 

V.  AU^n^  18  Md.  476 ;  Musson  v.  Lake,  may  be  done  upon  the  day  following 

mrfc,  p.  177.  If  accepted  or  drawn  upon  the  dishonor,  or  afterwards.  Thompson, 

several,  the  protest  should  show  that  Bills,  816.    The  memorandum  cannot 

demand  was  made  upon  each,  or  al-  be  used  in   evidence :    Story,   Bills, 

lege  that  the  persons  were  co-partners  f  276  ;  and  see  Rogers  0.  Stevens,  2 

as  to  the  bill.    Otsego  Bank  v.  War-  T.  R.  718 ;  Orr  v.  Maginnis,  7  East,  869 ; 

ren,  18  Barb.  290 ;  Nave  v.  Richard-  except  perhaps  upon  the  death  of  the 

son,  86  Mo.  180.    The  protest  should  notary  and  the  absence  of  the  protest 

also  state  that  demand  was  made  at  It  is  laid  down  that  if  the  bill  was 

the  residence  or  place  of  business  of  regularly  presented  and  noted  at  the 

the  drawee  or  acceptor,  or  at  the  place  thne,  the  protest  may  be  made  at  any 

designated  on  the  bill  for  demand,  and  fhture  period ;   even  in  the   case  of 

that   payment   was   refused   by   the  acceptance  tupra  protest.    Chatero  v» 

drawee  or  acceptor,  or  by  a  person  in  Bill,  4  Bsp.  ^;  Geralopulo  v.  Wieler, 

cluunge  at  such  place;  as  by  a  derk.  10  C.  B.  690  (acceptance  aupra  pro- 

8tainbackv.BankofVurginia,llGratt  test);   Barley  v.  Dozier,  6  How.  28; 

960.    The  reason  of  refusal  is  usually  Cayuga  Bank  v.  Hunt,  2  Hill,  686.    It 

stated  when  given ;  bnt  this  Is  proba-  is  not  too  late  to  make  it  after  the 

Uy  unnecessary.  bringing  of  suit  and  in  the  course  of 

Tlie   protest,   generally  speaking,  trial.    Dennistoun  9.  Stewart,  17  How. 

should  be  made  in  the  place  of  the  die-  600 ;  Qoostrey  v.  Mead,  cited  in  Orr  v, 

honor.    Byles,  Bills,  267, 18th  £ng.  ed.  Maginnis,  7  East,  869,  861. 

But  if  the  bill  be  drawn  upon  a  person  at  A  copy  of  the  protest  need  not  be 

8.  and  payable  in  L.,  it  is  thought  that  sent  to  the  parties  notified.    Dennis- 

proteet  for   non4MM!eptance  may    be  toun  v.  Stewart,  supra;  Qoodman  v. 

made  at  either  place;  though  it  oer^  Harvey,  4  Ad.  ft  £.  870. 
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§  2.  Form  of  Notice. — The  next  step  howerer,  and  the  bringing  of  soit,  there 

after  protest,  and  the  first  step  where  was  no  other  note  signed  hj  the  party 

protest  is  not  made  as  not  being  re-  named  in  the  notice,  and  indorsed  bj 

quired,  in  fixing  the  liability  of  the  the  defendant ;  and  there  was  no  room 

drawer  of  a  bill  or  check,  or  the  in-  for  mistake  as   to  what  was  meant, 

dorser  of  a  bill,  check,  or  note,  is  the  The  notice  was  therefore  held  good, 

notice  of  dishonor ;  the  form  of  which  A  mistake  in  the  date  of  the  notice 

is  the  first  subject  for  consideration,  cannot  ordinarily  be  material :  at  all 

It  should,  however,  be  stated  at  the  events,  when  not  misleading,  it  is  not 

outset  that  mere  knowledge  of  dis-  material.    Journey  v.  Fierce,  2  Houst. 

honor  is  not  notice.     Bank   of   Old  176.    But  it  has  been  held  that  the 

I>ominion  v,  McVeigh,  29  Gratt.  646 ;  notice  should  show  that  demand  was 

0.  c.  26  Gratt  852 ;  Juniata  Bank  v.  made  at  maturity,  either  directly  or  by 

Hale,  leading  case,  pos<;  Magruder  v.  reasonable  implication ;  since  there  can 

Union   Bank,  8  Peters,  87 ;    s.  c.  7  be  no  such  dishonor  as  will  serve  as  a 

Peters,  287 ;    Gaunt  v.  Thompson,  7  basis  for  notice,  except  at  the  maturity 

Oom.  B.  400;  and  see  Furze  v.  Shar-  of  the  instrument.  Hence,  notice  simply 

wood,  2  Q.  B.  888.  stating  that  the  paper  has  been  "this 

The  law  has,  indeed,  prescribed  no  day  presented  for  payment "  is  fatally 

particular  form  for  the  notice  of  dis-  defective.    Wynn  v,  Alden,  4  Denio, 

honor.    It  is  enough  that  it  has  per-  168.    See  Townsend  v.  Lorain  Bank,  2 

formed  the  purpose  of  informing  the  Ohio  St.    845 ;    Etting   v.  Schuylkill 

drawer  or  indorser  of  the  fact  of  dis-  Bank,  2  Barr,  855 ;  Routh  v.  Bobert- 

honor  at  maturity  in  such  a  way  as  to  son,  11  Smedes  &  M.  882 ;  Reynolds 

show  him  that  the  holder  looks  to  him  v,  Appleman,  41  Md.  615.     But  see 

for  payment.    Bank  of  Alexandria  v.  Crocker  v.  Getchell,  23  Maine,  892; 

Swann,  9  P^ers,  88.    And  the  notice  Ontario  Bank  v,  Petrie,  8  Wend.  456, 

may  be  verbal  or  written.    Gilbert  v.  overruled  by  Ransom  v.  Mack,  2  HiU, 

Dennis,  anU,  p.  261.    As  was  declared  587,  595.    However,  the  defect  would 

in  the  principal  case.  Mills  v.  Bank  of  doubtless  be   cured   by  evidence   of 

United  States,  as  to  variances  between  another  notice  given  on  the  same  day, 

the  paper  described  in  the  notice  and  with   proper   fulness.    See  Etting  v. 

the  paper  sued  upon,  it  is  not  every  Schuylkill  Bank,  supra,     Comp.  also 

variance  of  description  that  is  fatal  to  Reynolds  v.  Appleman,  supra, 

the  notice.    To  such  a  result,  the  vari-  Mr.  Justice  Story,  in  his  Treatise  on 

ance  must  be  such  that  the  notice  con-  Promissory  Notes,  §  848,  after  stating 

veys  no  sufficient  knowledge  toUhe  the  general  rule  that  no  precise  form 

party  addressed  of  the  particular  paper  of  words  is  necessary  to  the  notice, 

which  has  been  dishonored.    If   the  states  that  it  should,  however,  either 

notice  does  not  mislead  him,  if  it  con-  expressly,  or  by  just  and  natural  im- 

veys  to  him  the  real  fact  without  any  plication,  contain  in  substance  these 

doubt,  the  variance  is  not  material,  matters:  — 

Bank  of  Alexandria  v.  Swann,  supra,  1.  A  true  description  of  the  paper, 

In  the  case  just  cited  there  was  a  so  as  to  ascertain  its  identity, 

variance  between  the  notice  and  the  2.  An  assertion  that  it  has   been 

paper  sued  on  in  the  amount  payable,  duly  presented  at  maturity  and  dis- 

The  sum  in  reality  was  $1,400,  but  the  honored. 

notice  stated  it  to  be  $1,457.    Between  /      8.  That  the  holder,  or  other  person 

the  date  of  the  instrument  (a  note),  giving  the  notice,  looks  to  the  person 
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• 

to  whom  the  notice  is  given  for  reim-  and  paper  payable  generally  is  well 

bnrsement  and  indemnity.  settled.    The  drawer  or  indorser  no- 

The  first  rule,  has  been  sufficiently  tified  must  be  apprised  of  the  dis- 
considered in  Bank  of  Alexandria  v.  honor  of  the  note,  bill,  or  check ;  and 
Swann,  and  supra.  The  following  au-  merely  to  state  that  it  was  not  paid 
thorities,  collected  in  Story,  Promissory  at  maturity  does  not  imply  that  any 
Notes,  §§  848,  849,  are  added  as  throw-  presentment  and  demand  was  made, 
ing  additional  light  on  the  rule.  Hart-  unless  the  paper  was  payable  at  bank, 
ley  V,  Case,  4  Bam.  &  C.  389 ;  Beau-  In  this  latter  case,  it  is  deemed  that  a 
champ  V,  Cash,  Dowl.  &  R.  C.  N.  P.  8 ;  mere  assertion  of  non-payment  does 
Beedy  r.  Seixas,  2  Johns.  Cas.  887 ;  apprise  the  party  notified  of  the  dis- 
Bank  of  Rochester  v.  Gould,  9  Wend,  honor  of  the  paper,  since  the  maker  or 
279 ;  Smith  v.  Whiting,  12  Mass.  6,  7 ;  acceptor  is  bound  to  proTide  ftmds  at 
Cook  V.  Litchfield,  9  N.  Y.( 5  Seld.)  279;  the  appointed  place  to  meet  his  en- 
Cayuga  Bank  v.  Warden,  1  Comst.  gagement ;  and,  not  having  done  so,  his 
413;  Ransom  v.  Mack,  2  Hill,  587-^98 ;  promise  is  dishonored.  See  Townsend 
Bradley  v,  Davis,  18  Shepl.  45;  Clark  v.  Lorain  Bank,  2  Ohio  St.  856;  Plnk- 
V.  Eldridge,  11  Met.  96;  Wheaton  v.  ham  v.  Macy,  9  Met.  174;  Clark  v. 
Wilmarth,  18  Met  422;  Toungs  v.  Eldridge,  13  Met.  96 ;  Ransom  i;.  Mack, 
Lee,  18  Barb.  187.  In  the  Ust  case  it  2  Hill,  587*;  Arnold  v.  Kinloch,  60Barb. 
was  held  sufficient  that  the  notice  gave  44 ;  Dole  v.  Gold,  5  Barb.  490 ;  Etting 
the  names  of  the  maker  and  indorser,  v.  ^chuylkill  Bank,  2  Barr,  356 ;  Sin- 
and  the  amount  See,  to  the.  same  dair  v.  Lynch,  1  Spears,  244 ;  Graham 
effect,  Beals  v,  iPeck,  12  Barb.  245.  See  v.  Sangston,  1  Md.  60 ;  Armstrong  v. 
also  Bank  of  Cooperstown  v.  Woods,  Thruston,  11  Md.  148, 157 ;  Lockwood 
28  N.  T.  545 ;  Snow  v.  Perkins,  2  Mich.  v.  Crawford,  18  Conn.  861 ;  Page  v, 
288,  a  misdescription  in  the  amount,  Gilbert,  60  Maine,  485 ;  Union  Bank  v. 
as  in  Bank  of  Alexandria  v.  Swann,  Humphreys,  48  Maine,  172;  Bank  of 
tttpra,  and  held  not  fatal  for  the  same  Old  Dominion  v,  McVeigh,  29  Gratt. 
reason,  that  the  indorser  could  not  have  546 ;  b.  c.  26  Gratt  852 ;  Juniata  Bank 
been  misled.  Dennistoun  r.  Stewart,  v.  Hale,  leading  case,  post. 
17  How.  606,  a  misdescription  of  the  So,  too,  a  notarial  certificate  is  fatally 
name  of  the  acceptor  ^held  not  fatal,  defective  which  merely  states  that  the 
But  if  the  name  were  omitted,  that  notary  "delivered  notice  of  non-pay- 
would  vitiate  the  notice.  Home  Ins.  ment  to "  the  indorser.  Page  v,  Gil- 
Co.  Vy  Green,  19  N.  T.  518.  See  also  bert,*st<pm.  But  the  official  certificate 
Stockman  v.  Parr,  11  Mees.  &  W.  809;  of  a  noUiy,  that  he  **  duly"  notified 
8.  G.  1  Car.  &  K.  41 ;  Rowan  v.  Oden-  the  defendant,  is  prima  facie  sufficient 
heimer,  5  Sm.  &  M.  44 ;  Routh  v.  Rob-  to  charge  him.  Page  v.  Gilbert,  supra ; 
ertson,  11  Sm.  ft  M.  882.  Lewiston  Falls  Bank  v.  Leonard,  48 

It  is  not  necessary  that  the  notice  Maine,  114 ;   Pattee  v.  McCrillis,  58 

should  speciQr  the  name  of  the  payee,  Maine,  410. 

provided  it  is  otherwise  sufficiently  de-  And  it  has  recently  been  held  in 

scriptive  to  identify  the  paper.    Brooks  Michigan,  contrary  to  the  general  au- 

V.  Blaney,  62  Biaine,  456.  thorities,  that  a  notice  stating  that  the 

The  second  rule  is  enforced  and  plaintiff  holds  a  "note  indorsed  by 

illustrated  in  the  principal  case,  Gil-  you,  and  not  paid  at  this  date,"  fol- 

bert  V.  Dennis.    The  distinction  there  lowed  by  a  request  of  payment,  is  a 

made  between  paper  payable  at  bank  good  notice  of  dishonor.     Cromer  v. 
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Piatt,  87  Afieh.  132,  Grares,  J.,  dissent-  from  tibie  holder  in  whose  hands  the 

ing.    (There  is  nothing  in  the  report  paper  was  dishonored, 

to  show  that  the  note  was  payable  at  It  is  stated  in  Solarte  u.  Palmer,  7 

bank.)    See  also  Metcalfe  v.  Richard-  Bing.  680,  that  the  information  that  the 

son,  11  Com.  B.  1011,  and  the  review  holder  looks  to  the  indorser  or  drawer 

of  authorities  in  Furze  v,  Sharwood,  2  for  payment  should  be  given  to  the 

Q.  B.  888 ;  and  infra,  drawer  or  indorser  either  expressly  or 

The  word  "protested,"  in  the  notice,  by  necessaiy  implication ;  but  it  is  the 

clearly  implies  dishonor.    1  Parsons,  more  recent  doctrine   that  the  very 

Notes  and  Bills,  471 ;.  citing  Crawford  fact  of  notice  (from  a  proper  person) 

V.  Branch  Bank,  7  Ala.  206 ;  Spies  v.  necessarily   implies   tiiat  the   holder 

Newbury,  2  Doug.  Mich.  496 ;  De  Wolf  looks  to  the  party  notitied  for  pay- 

9.  Murray,  2  Sandf.  166,  and  other  an-  ment    Chard  v.  Fox,  14  Q.  B.  200 ; 

tiiorities.  See  ftirther,  upon  this  branch  Furse  v.  Sharwood,  2  Q.  B.  888 ;  King 

of  the  subject,  Clark  v,  Eldridge,  18  v,  Bickley,  lb.  419;  Mierso.  Brown,  11 

Met  96;   Ererard  v.  Watson,  1  £L  Mees.  ftW.  872;  Metcalfe  v.  Bichaid- 

&  B.  801;  Dole  o.  Gold,  6  Barb.  490;  son,  11  C.  B.  1011 ;  Gaunt  0.  Thomp- 

Cayuga  Bank  V.  Warden,  1  Comst.  418.  son,  7  Com.   B.  400;    Townsend   v. 

The  third  rule,  which  was  also  fol-  Lorain  Bank,  2  Ohio  St.  864 ;  Bank  of 

lowed  quite  strictly  at  one  time, — re-  United  States  o.  Cameal,  2  Peters,  6i3 ; 

quiring  the  notice  to  state  that  the  Cowles  v.  Harte,  8  Conn.  816 ;  Warren 

holder  looks  to  the  party  to  whom  it  is  v.  Gilman,  17  Maine,  860 ;  Barstow  v. 

addressed   for   indemnity,  —  has    lost  Hiriart,  6  La.  An.  98 ;  Burgess  v.  Vree- 

much  of  its  force.  land,  4  Zabr.  71 ;  Story,  Promissory 

Generally  speaking,  notice  that  pay-  Notes,  §  864 ;  1  Parsons,  Notes  and 

ment  has  been  demanded  of  and  re-  Bills,  472. 

fused  by  the  maker   or   acceptor  is  That  the  rigor  of  the  early  EngUsh 

sufficient  to  charge  the  indorser,  with-  rule  in  Solarte  v.  Palmer  has   been 

out  any  express  demand  upon  him.  considerably  relaxed  may  be  seen  in 

Fitchburg  Ins.  Co.  v,  Davis,  121  Mass.  Furze  v,  Sharwood,  nipra,  in  Caunt  v, 

121 ;  Lewis  v,  Gompertz,  6  Mees.  &  W.  Thompson,  7  Com.  B.  400, 410,  decided 

899 ;   E'mg  v.  Bickley,  2  Q.  B.  419 ;  in  1849,  and  in  Metealfe  v.  Bichardson, 

Bank  of  United  States  o.  Cameal,  2  11  Com.  B.  1011,  decided  in  1868.    In 

Peters,  648.  Caunt    o.    Thompson,    CressweU,  J., 

So  far  as  the  rule  remains,  it  is  illus-  said :  "  In  Solarte  v.  Palmer,  which  was 

trated  in  the  principal  case,  Chanoine  v.  finally  decided  in  the  House  of  Lords, 

Fowler,  a  well-established  authority,  a  very  strict  rule  was  adopted;  but 

The  rule  means  that  the  party  notified  that  has  not  been  adhered  to."    And 

is   entitled   to   know   authoritatively  it  was  held  in  this  case  that  knowledge 

whether  the  holder  looks  to  him  for  derived  from  the  holder  that  the  bill 

payment ;  and  of  this  fact  he  can   be  has  been  dishonored,  where  the  drawer 

assured  only  by  the  holder  or  by  his  is  himself  the  party  who  is  to  pay  the 

authorized  agent.    Still,  inasmuch  as  bill,  as  when  he  is  executor  of  the  ao- 

the  holder  may  prefer  to  bring  suit  ceptor,  amounts  to  notice, 

against  some  indorser  subsequent  to  the  In  Grugeon  v.  Smith,  6  Ad.  &  E. 

now  defendant,  that  indorser  may  give  499,  the  King's  Bench  held  the  dis- 

notice  of  dishonor  upon  receiving  it  honor  of  a  bill  notified  thus  as  suf- 

himself,  which  notice  will  bind  the  de-  flcient:  "  The  bill  is  this  day  returned 

fendant  as  though  it  had  come  directly  with  charges."    A  few   days  after- 
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wards,  without  being  aware  of  this  parties  which  shall  be  binding  in  f  aror 
decision,  the  Common  Pleas  held  the  of  the  holder.  The  earlier  cases,  how- 
foUowing  insufficient:  "  The  promis-  ever,  of  which  Tindal  v.  Brown,  1 T.  R. 
•017  note  .  .  .  became  due  yesterday,  167 ;  s.  0.  2  T.  R.  186,  is  the  leading 
and  is  returned  to  me  nnpoid."  Bool-  case,  may  now  be  considered  as  ovei^ 
ton  V.  Welsh,  8  Bing.  N.  C.  688.  A  ruled,  and  the  doctrine  established  as 
noting  in  tiie  same  form  afterwards  stated  in  the  principal  case.  Chapman 
oame  under  the  consideration  of  the  v.  Eeane,  8  Adol.  &  Ellis,  198,  decided 
Exchequer,  and  was  held  sufficient,  in  1886.  On  the  trial  of  the  action  in 
Hedger  v.  Stearenson,  2  Mees.  &  this  case,  by  the  indorsee  against  the 
W.  790,  following  Grugeon  v.  Smith,  drawer  of  a  bUl  of  exchange,  the  Lord 
Later,  a  distinction  was  suggested  by  Chief  Justice  of  the  Common  Pleas 
the  Queen's  Bench  between  Grugeon  v,  directed  a  nonsuit  for  want  of  due 
Smith  and  Boulton  v.  Welsh ;  Furze  v.  notice  of  dishonor.  The  bill  had  been 
Sharwood,  2  Q.  B.  888 ;  but  the  same  indorsed  by  the  plaintiff  by  the  desire 
ooort,  the  following  year,  overruled  of  W.,  who  had  discounted  it  and  left 
Boulton  V,  Welsh.  Robson  v.  Cur-  it  in  the  hands  of  the  plaintiff's  clerk, 
lewis,  2  Q.  B.  421 ;  s.  0.  Car.  &  M.  878.  with  instructions  to  obtain  payment  or 
The  paper  was  payable  generally  in  all  give  notice  of  dishonor.  He  did  give 
these  cases.  The  English  rule  appears,  notice  to  the  defendant,  but  in  the  name 
therefore,  to  be  less  strict  than  that  laid  of  the  plaintiff,  not  in  that  of  W.,  the 
down  in  Gilbert  v.  Dennis.  The  recent  then  holder,  who  had  deposited  the  bill 
case  of  Cromer  v.  Pratt,  87  Mich.  182,    with  him. 

supra,  conforms  also  to  the  later  Eng-  The  objection  to  the  plaintiff's  re- 
lish rale.  See  also  Lewis  v.  Gompertz,  oovery  was  founded  on  the  case  of  Tin- 
6  Mees.  &  W.  899 ;  Armstrong  v.  Chris-  dal  v.  Brown,  1  T.  R.  167 ;  2  T.  R.  186 ; 
tiani,  6  Com.  B.  687 ;  Houlditch  v.  in  which  all  the  judges  of  the  King's 
Canty,  4  Bing.  N.  C.  411 ;  Smith  Bench,  except  Lord  Mansfield,  consid- 
V.  Boulton,  1  Hurl.  &  W.  8 ;  Strange  v,  ered  a  notice  given  by  one  who  was 
Price,  10  Ad.  &  E.  125 ;  Messenger  v.  not  the  holder  as  no  notice,  on  the 
Southey,  1  Man.  &  G.  76.  ground  that  the  drawer  was  not  thereby 

§  8.  By  whom  notice  may  he  given.  —  apprised  of  the  holder's  intention  to 
The  notice  must  proceed  either  firom  look  to  him  for  payment ;  and  this  case 
the  holder  or  from  some  one  who,  upon  was  distinctly  recognized  and  its  prin- 
paying  and  taking  up  the  paper,  would  ciple  adopted  by  Lord  Eldon,  in  Ex 
have  a  right  of  action  against  the  de-  parte  Barclay,  7  Ves.  697. 
fendant  drawer  or  indorser.  Chanoine  Notwithstanding  these  high  authori- 
V.  Fowler,  leading  case,  ante,  p.  271.  See  ties,  it  was  thought  clear  from  Jameson 
tupra,  p.  278.  9.  Swinton,  2  Camp.  878,  Wilson  v. 

The  point  determined  in  this  case,  Swabey,  1  Stark.  84,  and  also  from  the 
that  a  stranger  cannot  give  notice  of  law  treatises,  that  the  contrary  doctrine 
dishonor,  is  well  settled.  See  Story,  had  prevailed  in  the  profession ;  and  a 
Promissory  Notes,  §  801,  and  anthori-  contrary  practice  in  the  commercial 
ties  cited.  See  also  Juniata  Bank  v.  world  was  presumed.  It  was  said  to 
Hale,  jMsf.  But,  as  indicated  by  the  be  universally  considered  that  the  party 
court,  there  has  been  some  confiict  in  entitled  as  holder  to  sue  upon  the  bill 
the  cases  upon  the  question  whether  a  might  avail  himself  of  notice  given  in 
prior  party,  having  notice  from  the  due  time  by  any  party  (entitled  to  sue 
holder,  may  fl^ve  notice  to  antecedent    upon  it).    "We  are  now  compelled," 
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•aid  the  court, ''  to  determine  whether  that,  for  the  holder  to  sFail  hfantelf  of 
the  CMe  of  Tindal  v.  Brown,  u  to  this  notice  by  a  prior  party  to  a  still  eeriier 
point,  be  good  law.  We  think  that  it  party  not  notified  by  the  holder,  the 
is  not.  If  it  were,  the  holder  might  latter  mnst  have  giren  notice  to  sndi 
secure  his  own  right  against  his  imme-  prior  party.  In  other  words,  notice 
diate  indorser  by  regular  notice ;  bnt  by  a  prior  to  a  still  eariier  party  win 
the  latter  and  eveiy  other  party  to  the  not  arail  the  holder,  if  the  holder  has 
bill  would  be  deprired  of  all  remedy  neglected  altogether  to  give  notice, 
against  anterior  indorsers  and  the  His  laches  should  not  be  excused  by 
drawer,,  unless  each  of  those  parties  the  diligence  of  another :  he  must  hare 
should  in  succession  take  up  the  bill  rendered  tliis  prior  party  liable  to  him- 
immediately  on  reoeiring  notice  of  dis-  sel(  in  order  to  hare  the  advantage  of 
honor, — a  supposition  which  cannot  his  notice.  The  same  in  reason  should 
reasonably  be  made.  We  may  add  apply  to  an  indorser  who  attempts  to 
that  this  point  was  not  necessary  for  gain  the  benefit  of  notice  given  to  an 
the  decision  of  the  case,  as  this  court,  earlier  indorser,  by  a  party  prior  to 
including  Lord  Mansfield,  gianted  a  himself.  It  must  be  admitted  that  the 
new  trial  on  a  difi'erent  ground."  rule  has  not,  in  every  instance,  been 
The  rule  in  this  case  is  declared  the  clearly  stated  in  this  way,  though  Mr. 
settled  law  in  Harrison  v,  Ruscoe,  16  Justice  Bayley  so  states  it.  Bills,  c.  7, 
Mees.  &  W.  281,  284,  and  in  Bowe  v.  §  2,  pp.  264-266, 6th  ed.,  where  he  says  : 
Tipper,  18  Com.  B.  249, 266,  opinion  of  "  Though  a  holder  or  any  other  party 
Jervis,  C.  J.  give  no  notice  but  totha  penan  of  whom 
The  old  rule  declared  in  Tindal  v.  he  took  the  bill,  yet,  if  notice  be  corn- 
Brown,  eupra,  is  stated  with  approval  municated  without  laches  to  the  prior 
in  Harris  v.  Robinson,  4  How.  886,  parties,  he  may  avail  himself  of  such 
though  that  point  was  not  involved  in  communication."  In  Thompson,  Bills, 
the  latter  case.  The  question  was,  867  ( Wilson's  ed.  1866),  the  rule  is  thus 
whether  a  notary,  acting  for  a  collect-  stated :  "  Although  the  holder  of  a  bill 
ing  bank  —  the  agent  of  the  holder  —  or  note  should  give  notice  orUy  to  his  im- 
might  give  notice  of  dishonor,  and  it  mediate  indorser,  he  may  avail  himself 
was  held  that  he  could.  of  notice  to  any  prior  party,  whether 
Mr.  Justice  Story,  Promissory  Notes,  it  proceeds  from  his  indorser  or  fiom 
§  802,  says  that  a  person  who  is  a  party  some  earlier  indorser,  to  whom  the 
to  the  note  is  not  ordinarily  to  be  latter  has  given  notice."  Story,  Prom- 
treated  as  a  mere  stranger  in  the  sense  issory  Notes,  §S  802,  808,  states  the 
of  the  rule  which  denies  the  validity  doctrine  in  substantially  the  same  lan- 
of  notice  by  a  stranger.  If  he  be  a  guage.  Bills  of  Exchange,  §{  808, 
party  to  the  note,  and,  at  all  events,  if  804. 

he  be  at  the  time  entitied  to  call  for  But,  if  there  be  any  doubt  u|K>n  the 
pajrment  or  for  reimbursement,  notice  point,  the  case  of  Lysaght  v.  Bryant, 
from  him  will  now  be  held  sufB^cient,  9  Com.  B.  46,  settles  the  question.  It 
although  formerly  it  seems  to  have  was  there  held  that  the  holder  of  a  bill 
been  otherwise  held.  See,  to  the  same  of  exchange  may,  in  an  action  against 
effect,  8  Kent,  Com.  108 ;  Story,  Bills  the  drawer,  avail  himself  of  a  notice  of 
of  Exchange,  §§  294, 808, 804 ;  Thomp-  dishonor,  given  in  due  time  by  any 
son,  Bills,  867,  868  (Wilson's  ed.  1866) ;  party  to  the  bill  whose  liability  to  the 
Chitty,  Bills,  494, 496,  and  cases  cited,  holder  has  been  fixed,  Mr.  Justice  Cress- 
It  is  important  to  observe,  however,  well  said :  "  It  seems,  from  the  cas^ 
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Ibai  the  holder  of  a  bill  may  avail  him-  toTy,  it  being  held  as  settled  that  an 
•elf  of  a  notioe,  given  in  due  time  by  a  indorser  is  not  bound  to  regard  a  notice 
prior  indorsee,  provided  he  himself  is  unless  it  comes  from  a  party  who  would 
in  a  condition  to  sue  the  party  by  whom  be  entitled,  on  paying  the  bills,  to  de- 
the  notice  was  given.  Here  Lysaght,  mand  reimbursement  from  him.  Cer- 
the  yooDger,  holding  the  bill  as  his  tainly  the  notice  is  bad,  if  given  by  a 
fiither's  agent,  duly  presented  it,  «nd  drawee  who  refUses  acceptance.  Stan- 
bad  it  returned  to  him  dishonored,  ton  v.  Blossom,  14  Mass.  116. 
Notice  of  that  ftct  to  him,  therefore,  Notice  by  one  who  has  lately  been 
operating  as  notice  to  the  firm,  the  agent  of  the  plainUfF,  and  is  still,  at  the 
present  plaintiff  was  entitled  to  sue  time  the  paper  is  taken  by  the  latter, 
diem,  and  consequentiy  is  in  a  condi-  his  trustee,  is  not  notice  to  the  plaintiff 
tion  to  avail  himself  of  the  notice  of  where  the  trustee  is  not  acting  for  the 
dishonor,  given  by  them  to  the  de-  plaintiff  at  the  time  when  he  acquires 
fendant."  the  notice.    West  Boston  Sav.  Bank 

Mr.  Justice  Wilde  said  :"  As  to  the  v.  Thompson,  124  Mass.  606. 
notice  of  dishonor,  the  case  seems  to         §  4.  7\>  wham  notice  ahotdd  be  given. 
Ml  within  the  authorities.    The  facts  —  The  indorsers  of  a  bill,    note,   or 
show  that  Lysaght  and  Smithett  had  check,  and  the  drawer  of  a   bill  or 
due  notice  of  the  dishonor  of  the  bill,  check,  are  all  prima  fade  entitled  to  no- 
— >one  of  them  having  caused  it  to  be  tice  of  dishonor,  if  sought  to  be  held, 
presented,  and  having  had  it  returned  as  weU  of  course  as  to  insist  upon  pre- 
to  him.    A  notice,  therefore,  by  Ly-  sentment  and  demand;   and  when  it 
saght  and  Smithett,  then  being  under  appears  in  an  action  against  such  a 
a  liability  to  the  present  plaintiff,  ac-  party  that  any  one  of  these  steps  has 
cording  to  the  authorities,  inures  as  a  been  omitted,  it  devolves   upon   the 
notice  to  the  defendant"    See   also  plaintiff  to  present  a  lawfyu   excuse 
United  States  Bank  v.  Qoddard,  6  Ma-  therefor.    But  no  indorser  or  drawer 
son,  866, 872;  Turner  o.  Leech,  4  Bam.  can  object  that  other  parties  have  not 
&  Aid.  461;  Roscow  v.  Hardy,  12  East,  been  notified  of  the  dishonor.    Carter 
484.  V.  Bradley,   19  Maine,  62;    Crocker 
The  rule  in  the  principal  case  will  v.  Getchell,  28  Maine,  892 ;  Lawson  v. 
exclude  the  holder  from  taking  advan-  Fanners'  Bank,   leading    case,  post ; 
tage  of  notice  from  a  party  who  has  Mead  v.  Engs,  6  Cowen,  898;  8  Kent, 
been  discharged  by  laches  or  other-  Com.  196,  note, 
wise.    Harrison  v.  Ruscoe,  16  Mees.  &        The  excuses  peculiar  to  the  situa- 
W.  281.  tion  of  the  drawer  of  a  bill  and  the 
In  two  English  cases,  it  seems  to  have  drawer  of  a  check  have  already  been 
been  held  that  notice  by  the  acceptor  considered.    Ante,  pp.  199,  115.    The 
of  a  bill  will  avail  the  holder.    Shaw  v.  excuses  which  apply  in  common  to  all 
Croft,  per  Lord  Kenyon,  Chitty,  Bills,  the  parties  named  will  be  presented  in 
494  (1796) ;  Kosher  v,  Kieran,  4  Camp,  a  future  note.    It  remains  then  to  con- 
87  (1814).    But  Mr.  Justice  Bayley  ex-  sider  in  the  present  section  a  few  other 
plains  this  on  the  supposition  that  the  cases  which  have  been  made  matter  of 
acceptor  in  these  cases  had  a  special  question  concerning  the   general  re- 
authority  to  give   notice.    Bills,  264  quirement  of  notice. 
(Gth  ed.).    And  it  is  said  in  Thompson,         It  should  be  observed  that  the  ques- 
BiUa,  860  (Wilson's  ed.  1866),  that  this  tion  of  notice  (and  the  same  is  true  of 
•xplaiiation  is  now  considered  satisikc-  presentment  and  demand)  does  not  de- 
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pend  upon  dsmage  to  tbe  defendant  distinction  between  such  a  case  and  a 

The  fact  that  he  has  not  been  preju-  fkilare  by  the  holder  of  a  IhII  or  check 

diced  by  the  plaintiff 'a  omission  does  to  take  the  proper  steps  to  fix  the  lia- 

not  make  him  liable.    He  has  aright  bilitjof  the  drawer  or  indorsers.  Wfai^ 

to  stand  upon  the  terms  of  his  contract,  ton  v.  Wright,  supra. 

which  in  contemplation  of  law  require  If  the  indorser  has  deceased,  notice 

presentment  and  demand  at  maturity  should  be  sent  to  his  personal  repre* 

and  due  notice  of  dishonor.  The  mean-  sentatire,  if  there  be  any :  if  there  be 

ing  of  "  due  notice  "  will  be  considered  more  than  one,  notice  to  one  is  notice 

in  the  next  note.    If,  however,  in  tiie  to  alL    Beals  o.  Peek,  12  Barb.  246.  ■% 

particular  case,  the  defendant  could  not  It  is  hud  down  that  when  an  in- 

foy  possibility  be  prejudiced   by   the  dorser  of  negotiable  paper  has  died, 

plaintiff's  failure  to  notify  him  of  the  and  the  holder  seeks  to  fix  his  estate 

dishonor'  as  prima  facie  required,  then  with  liability,  it  is  still  his  duty,  eren 

he  is  liable  without  sudi  notice.    Tur-  if  there  be  no  executor  or  administra- 

ner  v.  Samson,  Law  Bep.  2  Q.  B.  Dir.  tor,  to  use  all  reasonable  diligence  tiiat 

28,  Court  of  App. ;  ante,  p.  114.  those  interested  in  the  estate  may  be 

It  was  accordingly  decided  in  Tur-  properly  informed  of  the  demand, 
ner  v.  Samson,  eupra,  that,  where  the  Goodnow  v,  Warren,  122  Mass.  79. 
intention  of  all  the  parties  to  an  accom-  It  has  accordingly  be^i  held  that,  if 
modation  bill  or  note  is  that  it  shall  be  notice  be  sent  to  the  last  residence  or 
met  by  the  last  indorser,  the  preyious  last  place  of  business  of  Ihe  deceased, 
indorsers  cannot  be  sued  unless  they  it  is  suMdent  prima  facie  to  fix  the  liar 
receive  notice  of  dishonor.  The  rule  bility  of  his  estate,  as  it  may  reason- 
was  declared  to  be  that  an  indorser  ably  be  assumed  that  it  will  reach 
cannot  be  sued  without  notice  of  dis-  those  interested.  lb. ;  Merchants' 
honor,  unless  it  is  shown  that,  if  made  Bank  r.  Birch,  17  Johns.  25 ;  Linder* 
liable,  he  would  have  no  remedy  man  v.  Guldin,  84  Penn.  St.  64. 
against  any  other  person.  It  is  also  laid  down  in  Qoodnow  v. 

The  same  rule  as  to  accommodation  Warren,  tupra,  that  where  a  person  has 

indorsers  has  been  laid  down  in  this  been  named  executor  in  a  will,  then,  as 

country ;  to  wit,  that  in  ordinary  cases,  he  is  the  person  to  whom  the  testator 

that  is,  where  they  might  possibly  suf-  has  confided  the  administration  of  his 

fer  prejudice  by  the  want  of  notice,  no-  estate,  such  notice  may  also  properiy 

tice  must  be  given  them.    Braley  v,  be  given  to  him ;  for  it  may  fairly  be 

Buchanan,  21  Kans.  274 ;  Bradford  v.  expected  that  the  benefit  to  be  antid- 

Pauly,  18  Kans.  216.  pated  will  be  at  least  as  great  as  if  it 

One  who  neglects  to  make  demand  were  left  at  the  last  residence  or  place 

or  to  give  notice  of  dishonor  of  a  note  of  business  of  the  testator.    It  is  true,  it 

held  by  him  as  collateral  security  for  a  was  observed  by  the  learned  judge,  in 

debt  thereby  makes  the  paper  his  own,  the  case  just  cited,  that  such  person 

and  discharges  the  obligation  of  his  may  never  be  appointed  executor  by 

debtor  to  that  extent,  even  though  the  the  Probate  Court,  or  that  he  may  re* 

note  contain  the  debtor's  indorsement,  nounce  the  trust;  but,  as  the  only  ob- 

That  indorsement  cannot  be  treated  as  ject  of  leaving  the  notice  at  the  last 

binding  in  such  a  case.    Whitten  v.  residence  is   that   the    facts  therein 

Wright,  84  Mich.  92 ;  Phoenix  Ins.  Co.  stated  may  come  to  the  knowledge  of 

V.  Allen,  11  Mich.  601 ;   Jennison  v,  tiiose  whose  daty  it  is  to  protect  the 

Parker,  7  Mich.  866.    And  tiiere  is  no  estate,  it  is  not  to  be  supposed  that  any 
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penon  osn  ordinarily  be  fbimd  there  sufficient  proof  of  the  fiust.    New  York 

npoa  whom  thii  daty  will  reet  more  Cent.  Co.  v.  Selma  Set.  Bank,  61  Ala. 

strongly  than  upon  the  person  named  806. 

as  ezecntor.  Shoenberger  v.  Lancas-  One  whose  lialMlity  as  an  indorser 
ter  Sar.  Inst,  28  Penn.  St.  469.  of  a  note  has  been  fixed,  and  then  in- 
Nodoe,  howeyer,  sent  to  one  who  is  dorses  a  renewal  note,  cannot  escape 
subsequently  appointed  administrator  liability  upon  the  original  paper  by 
of  the  indorser  is  not  per  $e  sufficient,  the  failure  to  giro  him  due  notice  of 
beeause  he  may  not  be  a  person  occn-  the  dishonor  of  the  renewal  note  when 
pying  such  a  reUition  to  the  estate  as  that  note  is  invalid ;  the  first  being 
to  have  a  moral  or  legal  duty  to  do  good.  Leary  v.  Miller,  61  N.  Y.  488. 
any  thing  towards  its  protection.  Ma-  According  to  English  doctrine,  cases 
thewson  v.  StraiTord  Bank,  46  N.  H.  may  arise  in  which  persons  passing 
104 ;  Goodnow  v.  Warren,  tupra.  title  to  a  bill  or  note  by  mere  delirery 
Where,  howoTer,  the  pi^wr  falls  without  indorsement  are  entitled  to 
due  after  the  appointment  of  an  ad-  notice  of  the  dishonor  of  the  paper. 
ministrat<w  or  executor,  it  is  the  duty  This  occurs  where,  in  accordance  with 
of  the  holder  to  notify  him  of  the  dis-  agreement,  a  defendant  has,  in  pay- 
honor  of  the  paper,  if  he  know  of  the  ment  of  property,  remitted  to  the 
person's  appointment,  or  by  the  ex-  plaintiff  the  paper  of  a  third  person 
erdse  of  reasonable  diligence  could  without  indorsmg  it  Itisheldin  such 
know  it  Qoodnow  v,  Warren,  mpra ;  a  case  that,  in  the  event  of  the  dishonor 
Massachusetts  Bank  v.  Oliver,  10  of  the  instrument,  the  plaintiff  must 
Cush.  667 ;  Oriental  Bank  v.  Blake,  22  notify  the  defendant  of  the  fact,  just  as 
Pick.  206 ;  Cayuga  Bank  v.  Bennett,  6  if  he  had  made  an  indorsement,  or  he 
Hill,  280.  will  not  be  liable  for  the  value  of  the 
Notice  to  an  indorser's  personal  rep-  property.  Smith  v.  Mercer,  Law  Bep. 
resentative  alone  is  clearly  sufficient :  8  Ex.  61. 

it  need  not  be  sent  to  others.   Smalley  This-  proceeds  upon  the  ground  that 

V.  Wright,  40  N.J.  471.    But  the  notice  the   defendant's   liability   cannot    be 

should,  when  sent  by  mail,  be  directed  greater  than  it  would  have  been  had 

to  the  representative  by  name,  and  there  been  an  indorsement.     In  the 

not  to   the  "executor,"  *'  administra-  case  cited,  it  was  said  that  the  plafaitiff 

tor,"  or  "  personal  representatives "  of  was  in  this  dilemma :  He  either  took 

the  decedent     lb.    Still  though  the  the  paper  out-and-out,  for   better  or 

notioe  waa  directed  to  the  indorser  de-  worse,  in  which  case  the  defendant  was 

oeaaed,  if  it  duly  reach  the  representa-  not  liable  at  all,  or  he  took  it  with  right 

tive,  it  la  good ;  especially  if  the  rep-  of  recourse  upon   the  defendant,  but 

lesentative's  name  is  unknown.    Lin-  only  as  if  the  defendant  xhad  indorsed 

derman  v.  Guldin,  84  Penn.  St  64.   See  it  (indorsement  being  the  only  thing 

further  Boyd  v.  City  Sav.  Bank,  16  which  the  plaintiff  could  have  insisted 

Gratt  601.  upon),  and  in  that  case  the  defendant 

To  eharge  a  party  with  notice  of  could  not  be  liable  without  notioe  of 

the  diahoDor  because  notice  was  given  dishonor. 

to  hia  agent,  it  must  be  shown  that  it  Notice  to  one  of  several   partners 

waa  within  the  scope  of  the  agent's  being  joint  drawers  or  indorsers  is  no- 

dntiea  to  receive  such  notice ;  and  the  tioe  to  all,  since  the  partners  are  ageota 

mere  fact  that  he  was  "  the  financial  for  each  other  for  the  purpose.    Gow- 

agent"  of  the  defendant  is  deemed  in-  aner  v.  Jackson,  20  Johns.  176;  Big- 
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nold  V.  Wateriionse,  1  Maule  &  S.  269 ;  v,  Wakefield,  6  Mees.  ft  W.  442 ;  Wal- 

Forthouse   v.    Parker,    1  Camp.   82;  ton  v.  Mascall,  13  Mees.  ft  W.  72, 462; 

Bottldin  V,  Page,  24  Mo.  694.  Makin  v.  Watkinson,  Law  -Rep.  6  Ex. 

On  the  death  of  one  of  the  partner  26 ;   Vinal  v.  Richardson,  1ft  Allen, 

indorsers  or  drawers,  notice  should  be  621 ;  ante,  p.  189. 
giren  to    the   sanriror,   Slocomb   p.        With  regard  to  the  duty  of  a  coUect- 

Lizardi,  21  La.  An.  366 ;    and   also,  ing  agent,  in  giving  notice  of  dishonor, 

since  the  partnership  has  terminated,  to  it  is  laid  down  to  be  sufficient  for  such 

the  representatire  of  the  deceased  if  an  agent  to  give  notice  to  his  principal 

both  would  be  held.    Cocke  v.  Bank  of  of  the  dishonor  of  the  paper  put  into 

Tennessee,  6  Humph.  61.    If  there  be  his  hands,  and  that  he  is  not  bound  to 

several  representatives  of  a  deceased  give  notice  to  the  prior  parties.    It  is 

indorser  or  drawer,  notice  to  one  of  for  the  principal  then  to  give  notice 

them  is  sufficient,  as  we  have   said,  to  sQch  parties.    3  Kent's  Com.  108; 

Beals  V.   Peck,  12  Barb.    246;   anU,  Phipps  v.  Millbury  Bank,  8  Met  79; 

p.  282.  Bank  of  United  States  v,  Goddard,  6 

But  if  the  Joint  drawers  or  indorsers  Mason,  866;  Cobb  o.  Koble,  6  Mass. 

are  not  partners,  each  must  be  sepa-  167 ;  Firth  v.  Thrush,  8  Bam.  ft  C. 

ratelf  notified  to  fix  his  liability.   State  887;   Haynes  v.  Birks,  3  Boe.  ft  P. 

Bank   v.    Slaughter,  7   Blackf.    183;  699.    But   agreement,   or   a   general 

Shepard  v.    Hawley,  1    Conn.    868;  usage  of  the  place  for  the  collecting 

Bank  of  Chenango  v.  Root,  4  Cowen,  agent,  especially  a  bank,  to  notify  all 

126 ;   Beals  v.  Peck,  12  Barb.  261 ;  parties  to  the  instrument  will  bind  the 

Sayre    v,  Frick,  7  Watts  ft  S.  883 ;  agent,  even  when  he  has  undertaken 

Willis  u.  Green,  6  Hill,  282 ;  Miser  v.  the  service  without  any  distinct,  spe- 

Trovinger,  7   Ohio    St   281;    Story,  cific  reward,  fUrther  than  is  implied  in 

Notes,  §  808.  the  act  of  collection.    Smedes  v.  Bank 

It  is  held  in  broad  terms  in  Califor-  of  Utica,  20  Johns.  872 ;  8.  o.  in  error, 

nia  that  the  guarantor  of  a  promissory  8  Cowen,  662 ;  McEinster  v.  Bank  of 

note  (or  probably  of  a  bill)  is  entitled  to  Utica,  9  Wend.  46 ;  AUen  v.  Merchants' 

notice  of  dishonor.    Crooks  v.  Tully,  60  Bank,  22  Wend.  216, 228 ;  Montgomery 

Cal.  264;  Reeves  v.  Howe,  16  Cal.  162 ;  Bank  v.  Albany  Bank,  7  N.  Y.  469; 

Geiger  v.  Clark,  13  Cal.  679 ;  Riggo  v.  s.  c.  8  Barb.  896;  Curtis  v,  Leavitt,  16 

Waldo,  2  Cal.  486 ;  Pierce  v.  Kennedy,  N.  Y.  1, 168 ;  West  River  Bank  v,  Tay- 

6  Cal.  138.    The  rule  elsewhere  does  lor,  7  Bosw.  466,  478 ;  State  Bank  v. 

not   at   the   present  day  go  to  that  Bank  of  the  Capitol,  41  Barb.  343, 

length.    At  most  it  is  only  held  that,  if  346.    And  he  may  be  sued  fbr  fiiiluie 

he  was  prejudiced  by  fiiilure  of  demand  by  an  action  ex  contractu  or  ex  ddicto. 

and  notice,  he  is  discharged.     Ante,  As  to  the  consideration,  see  lb. ;  Jen- 

pp.  189,  140 ;  Fuller  v.  Scott,  8  Kans.  kins  v.  Bacon,  111  Mass.  378, 877 ;  Me- 

26 ;  Second  National  Bank  v.  Gaylord,  chanics'  Bank  v.  Merchants'  Bank,  6 

84  Iowa,  246 ;  Greene  v.  Thompson,  88  Met  13, 20 ;  Allen  v.  Merchants'  Bank, 

Iowa,  298.    And  the  strong  tendency  22  Wend.  216,  228;  s.  o.  16  Wend.  482. 

of  the  later  authorities  is  to  hold  him  An  indorser  or  a  drawer,  of  course, 

without  notice  at  all;    since   by  the  could  not  object  that  notice  had  not 

terms  of  his  contract  he  agrees  to  pay  been  given  to  others.    Mead  v.  Engs, 

if  his  principal  does  not     See  Vyse  6  Cowen,  803 ;  ante,  p.  281. 
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John  D.  Bowung,  Plaintiff  in  Error,  v.  Jilson  P. 

Habbisok. 

(6  Howard,  248.    Sttpreme  Court  of  the  United  States,  December,  1847.) 

Notice  to  he  given  personally f  wAeft.  —  If  the  parties  reside  in  the  same  city  or  town, 
the  indorser  is  entitled  to  personal  notice  of  the  dishonor  of  the  bill  or  note, 
either  Terbtdly  or  in  writing,  or  a  written  notice  must  be  left  at  his  dwelliog- 
bonse  or  place  of  business.  Notice  by  the  mail  in  such  case  is  not  sufficient. 
And  a  memorandum  on  a  note,  in  these  words,  *'  Third  iodorser,  J.  P.  Harri- 
son, lives  at  Yicksburg/'  is  not  an  agreement  to  receire  notice  through  the 
po8tH>ffice.  * 

The  case  is  stated  in  the  opinion  of  the  court. 

Gbibb,  J.  The  first  assignment  of  error  in  this  case  is  to 
the  instruction  given  by  the  court  to  the  jury,  '^that,  to 
charge  an  indorser,  if  he  lived  in  the  town  in  which  the  note 
was  made  payable,  the  notice  must  be  personal,  unless  he  had 
agreed  to  receive  it  elsewhere,  or  unless,  by  custom  and  usage 
of  the  bank  at  which  the  note  is  payable,  the  notice  of  non- 
payment was  left  at  the  post-office." 

As  the  only  question  on  the  trial  of  the  cause  was  the  suf- 
ficiency of  notice  left  at  the  post-office  at  Yicksburg,  to 
chaise  an  indorser  residing  there,  and  not  whether  a  copy 
left  at  his  dwelling-house  or  place  of  business  would  be 
proper,  the  phrase,  *'  personal  notice,"  was  evidently  intended 
and  understood  to  include  the  latter  in  opposition  to  the 
former.  This  instruction  is,  therefore,  not  objected  to  on  the 
ground  of  any  inaccuracy  of  expression  on  that  point.  But 
the  complaint  is,  that  the  rule  of  law  on  this  subject  was 
erroneously  enunciated  by  the  court,  in  stating  the  conditions 
under  which  a  personal  service  of  notice  on  an  indorser  is 
required  to  be  ^^  residence  in  the  town  where  the  note  was 
made  payable." 

It  is  true,  the  terms  in  which  the  rule  of  law  on  that  sub- 
ject is  usually  stated  differ  from  those  used  by  the  court  on 
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this  occasion.  In  Williams  v.  United  States  Bank,  2  Peters, 
96, 101,  it  is  thus  stated  by  this  court :  ^^  If  the  parties  reside 
in  the  same  city  or  town,  the  indorser  must  be  personally 
noticed  of  the  dishonor  of  the  bill  or  note,  either  yerbaUy  or 
In  writing,  or  a  written  notice  must  be  left  at  his  dwelling- 
house  or  place  of  business." 

Mr.  Justice  Story,  Story,  Bills,  §  812,  states  the  rule  in 
these  words :  "  Where  the  party  entitled  to  notice  and  the 
holder  reside  in  the  same  town  or  city,  the  general  rule  is, 
that  the  notice  should  be  given  to  the  party  entitled  to  it, 
either  personally  or  at  his  domicile  or  place  of  business.^* 

The  indorsee  or  owner  of  the  note,  in  this  case,  resided  in 
Maryland,  and  the  indorser  in  Vicksburg ;  and  it  is  contended 
that,  as  they  are  the  only  parties,  and  do  not  reside  in  the 
same  place,  the  rule  is  inapplicable  to  the  case. 

But  we  are  of  opinion  that,  whether  we  regard  the  reasons 
upon  which  this  rule  is  founded,  or  a  correct  construction  of 
the  terms  in  which  it  is  usually  stated,  the  instruction  given 
by  the  court  below  was  correct,  and  not  such  as  to  mislead 
the  jury  in  the  application  of  the  law  to  the  circumstances  of 
the  case  before  them. 

The  best  evidence  of  notice  is  proof  of  personal  service  on 
the  party  to  be  affected  by  it,  or  by  leaving  a  copy  at  his 
dwelling.  Depositing  a  notice  in  the  post-office  affords  but 
presumptive  evidence  of  its  reception,  and  is  permitted  to  be 
substituted  for  the  former  only  where  the  latter  would  be  too 
inconvenient  or  expensive.  Hence,  when  the  convenience  of 
the  public  post  is  not  needed  for  the  purpose  of  transmission 
or  conveyance,  there  is  no  reason  for  its  use,  or  for  waiving 
the  more  stringent  and  certain  evidence  of  notice;  and, 
therefore,  in  the  practical  a2)plication  of  the  rule,  the  relative 
position  of  the  person  giving  the  notice  and  the  party 
receiving  it  forms  the  only  criterion  of  the  necessity  for  relax- 
ing it. 

A  very  large  portion  of  the  commercial  paper  used  in  this 
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countay  is  similar  to  that  which  is  the  subject  of  the  present 
suit.  They  are  notes  made  payable  alt  a  certain  bank.  The 
last  indorsee  or  owner  transmits  it  to  that  bank  for  collection ; 
if  funds  are  not  deposited  there  to  meet  it  when  due,  it  is 
handed  to  a  notary  or  agent  of  the  bank,  who  makes  demand 
and  protest,  and  gives  notice  of  its  dishonor  to  the  indorsers ; 
if  they  live  in  the  same  town  or  city  where  the  bank  is  situ- 
ated and  the  demand  made,  and  ^^  where  the  note  was  pay-' 
able,'*  he  serves  it  personally,  or  at  their  residence  or  place 
of  business ;  if  they  live  at  a  distance,  so  that  such  a  service 
would  be  inconvenient  and  expensive,  he  sends  the  notice  by 
mail  to  the  nearest  post-office,  or  such  other  place  as  may 
have  been  designated  by  the  party  on  whom  it  is  to  be  served. 
This  is  and  has  been  the  daily  practice  and  construction  of 
the  rule  in  question  over  the  whole  country,  and  the  only  one 
consonant  with  reason. 

This  practical  application  of  the  rule  is  correctly  stated  by 
the  court  in  their  instruction  to  the  jury  as  connected  with 
the  circumstances  of  the  case  before  them,  and  also  within  its 
terms  as  it  is  usually  stated  in  the  books.  The  term  ^^  holder  " 
is  properly  applied  to  the  person  having  possession  of  the 
paper  and  making  the  demand,  whether  in  his  own  right  or 
as  agent  for  another.  The  Planters'  Bank  of  Vicksburg  were 
the  **  holders  "  of  this  note  for  collection,  and  were  bound  to 
give  notice  to  all  the  indorsers.  Smedes  v.  The  Utica  Bank, 
20  Johns.  372.  The  notary,  also,  who  held  the  note  as  agent 
of  the  owner,  for  the  purpose  of  making  demand  and  protest, 
may  be  properly  considered  as  the  ^^  holder  "  within  the  letter 
and  spirit  of  this  rule.  On  a  careful  examination  of  the  very 
numerous  cases  in  the  books,  in  which  the  rule  under  con- 
sideration has  been  enunciated  in  the  terms  above  stated, 
they  will  be  found  not  essentially  to  differ  from  the  present 
in  their  circumstances.  In  some  instances,  also,  the  rule  has 
been  stated  in  the  terms  used  by  the  court  below.  See  Bay* 
ley.  Bills. 
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An  exception  is  taken,  also,  to  the  instruction  of  the  court, 
^*  that  the  memorandum  attached  to  the  note  in  this  case  was 
not  a  sufficient  agreement  to  receive  notice  at  the  post-office, 
and  to  dispense  with  personal  notice  on  the  indorser;  and 
that  the  custom  and  usage  of  the  bank,  as  proved  in  this 
case,  were  not  sufficient  to  dispense  with  personal  notice." 

The  memorandum  is  in  the  following  words :  "  Third  in- 
dorser, J.  P.  Harrison,  lives  at  Vicksburg."  The  only  direct 
evideiice  of  usage  was,  *^  that,  for  several  years  prior  to  the 
maturity  of  said  note,  it  had  been  the  usage  of  the  Planters^ 
Bank  of  Vicksburg  to  have  notice  served  personally  upon  the 
indorsers  resident  in  Vicksburg,  unless  there  was  a  memoran- 
dum on  the  note  designating  a  place  where  notice  was  to  be 
served ;  then  the  notice  was  left  at  such  place."  This  is,  in 
fact,  no  usage  peculiar  to  Vicksburg,  but  the  general  rule  of 
commercial  law.  The  notary  appears  to  have  mistaken  this 
memorandum  for  an  agreement  to  receive  notice  at  the  Vicks- 
burg post-office ;  and,  however  willing  to  excuse  himself,  he 
has  not  ventured  to  swear  directly  that  there  was  any  known 
usage  to  justify  this  construction,  or  rather  misconstruction, 
of  this  memorandum.  The  counsel  for  plaintiff  in  error  com- 
plain that  the  court  did  not  submit  it  to  the  jury  to  say 
whether  an  inference  might  not  be  drawn,  from  some  equivo- 
cal or  obscure  expressions  of  the  witness,  that  there  was  such 
a  usage. 

It  is  true,  the  jury  are  the  proper  judges  of  the  credibility 
and  weight  of  testimony,  but  the  court  should  not  instruct 
them  to  presume  or  infer  important  facts,  unless  there  be 
testimony  which,  if  believed,  would  justify  such  a  conclusion. 

It  is  of  the  utmost  importance  to  commercial  transactions 
that  the  rules  of  law  on  the  subject  of  notice  which  is  to 
charge  an  indorser  be  stable  and  certain,  and  not  suffered 
to  fluctuate  and  vary  with  the  notions  or  caprice  of  banking 
corporations  or  village  notaries.  A  usage,  to  be  binding, 
should  be  definite,  uniform,  and  well  known.    It  should  be 
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established  by  clear  and  satisfactory  evidence,  so  that  it  may 
be  justly  presumed  that  the  parties  had  reference  to  it  in 
making  their  contract.  Every  day's  experience  shows  that 
notaries,  in  many  places,  fall  into  loose  ways  of  performing 
their  duties,  either  through  negligence  or  ignorance ;  and 
courts  should  be  cautious  how  they  encourage  juries  to  pre- 
sume usages  and  customs  contrary  to  the  settled  rules  of 
law,  in  order  to  sanction  the  .mistakes  or  misconceptions 
of  careless  or  incompetent  officers.  It  was  as  easy  to  have 
written  the  memorandum  on  this  note :  *^  The  indorser,  J.  P. 
Harrison,  agrees  to  receive  notice  at  the  Yicksburg  post- 
office,"  as  to  write  it  in  its  present  form ;  and  one  can 
hardly  conceive  of  the  possibility  of  a  well-known  and  es- 
tablished usage,  that  a  written  memorandum  should  be  con- 
strued without  any  regard  to  its  terms  or  plain  meaning. 
Those  who  affirm  the  existence  of  such  a  strange  usage 
should  be  held  to  strict  proof  of  it ;  and 'the  court  were  right 
in  not  submitting  it  to  the  jury  to  infer  such  an  improbable 
and  unreasonable  custom,  by  forced  or  astute  construction 
of  equivocal  expressions  from  a  willing  witness. 

Let  the  judgment  be  affirmed. 


Stephen  B.  Munn  v.  Luke  Baldwin  et  al. 

(6  MaasachosettB,  816.    Sapieme  Court,  March,  1810.) 

iianuT  ^sending  nciict.  Paat-officB.  —  Putting  a  letter  into  the  po8t-offlce» 
directed  to  the  indorser  of  a  hill  of  exchange,  and  containing  notice  of  pro- 
test for  non-pajmenty  is  sufficient,  though  it  does  not  appear  that  the  letter 
was  erer  receiTed. 

Assumpsit  upon  a  bill  of  exchange  drawn  in  Boston  on 

Justin  Smith,  of  Philadelphia,  in  favor  of  the  defendants, 

and  by  them  indorsed  to  the  plaintiff. 

19 
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The  facts  agreed  were,  that  the  notary  in  Philadelphia, 
who  protested  the  bill  for  non-payment,  on  the  day  of  the 
protest,  or  on  the  morning  of  the  next  day,  before  the  mail 
for  Boston  was  closed,  put  a  letter  into  the  post-of&ce  in 
Philadelphia  directed  to  the  defendants  in  Boston,  and  con- 
taining the  necessary  notice ;  but  the  case  adds :  *^  It  does 
not  appear  that  the  defendants  ever  received  that  letter." 

Pabsoks,  C.  J.  The  only  question  in  this  action  is, 
whether  the  defendants  had  legal  notice  of  the  protest  for 
non-payment  of  the  bill  of  exchange.  After  taking  a  little 
time  to  advise,  we  are  all  of  opinion  that  the  notice  is  prima 
facie  sufficient.  The  holder  of  the  bill  made  use  of  the  usual 
mode  of  conveying  notice,  by  putting  the  letter  containing  it 
into  the  post-office ;  and  a  mode  to  which  the  indorsers  must 
be  considered  as  assenting,  or  the  negotiating  of  bills  payaUe 
at  a  distance  would  'be  greatly  embarrassed,  if  not  obstructed. 
For  who  would  buy  a  bill,  to  be  presented  for  payment  in  a 
remote  part  of  the  United  States,  if  it  was  to  be  understood 
that  if  not  paid,  he  must  be  at  the  expense  of  some  private 
messenger,  whose  accidental  sickness  or  detention  on  the 
road  would  defeat  his  remedy  ? 

When  a  letter  is  put  into  the  regular  post-office,  we  pre- 
sume that  it  was  sent  and  received  agreeably  to  its  direction, 
unless  the  contrary  is  proved.  Here  there  is  no  evidence  on 
that  point ;  the  case  only  stating,  that  it  does  not  appear  that 
the  letter  was  received  by  the  defendants ;  and  yet,  they 
might,  in  fact,  have  received  it.  If  it  was  agreed  that  the 
letter  miscarried,  and  that  the  defendants  did  not  receive  it, 
it  might  be  a  question  at  whose  risk  the  letter  was  sent  by 
the  mail ;  and  whether,  the  regular  mail  being  the  method  of 
conveyance  assented  to  by  the  defendants,  they  must  not  be 
answerable  for  the  miscarriage,  in  the  same  manner  as  if  a 
letter  sent  by  their  private  servant  had  not  been  delivered  by< 
him.    On  this  last  point,  however,  it  is  not  necessary  now  to 
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decide.  Bat  on  the  facts  stated,  we  are  satisfied  that  the 
notice  must  be  considered  as  sufficient  to  make  the  indorsers 
liable,  and  that  the  plaintiff  ought  to  recover. 

Therefore,  conformably  to  the  agreement  of  the  parties,  let 
the  defendants  be  called. 


Simpson  v.  Turkey. 

(5  HamphreTs,  419.    Supreme  Court  of  Tennessee,  December,  1844.) 

Intermediate  parties,  —  Notice  giyen  by  the  holder  of  a  promissory  note  to  the 
second  indoTser  too  late  to  fix  his  responsibility,  will  not  avail  an  intermediate 
indorser,  though  it  would  hare  been  in  due  time  if  giyen  by  him. 

The  case  is  stated  in  the  opinion  of  the  court. 

RsESB,  J.  The  Branch  Bank  of  the  State  of  Tennessee 
was  the  holder  of  a  promissory  note,  payable  at  said  bank, 
made  by  James  H.  Jenkins,  to  Anthony  Dibrell,  and  indorsed 
in  the  following  order :  A.  Dibrell,  S.  Tarney,  and  Jno.  W. 
Simpson.  Tumey's  residence  is  within  one  mile  of  the  bank 
at  Sparta,  so  known  to  be  to  the  bank,  and  to  all  the  other 
parties  to  the  note.  The  note  was  legally  due  on  the  first  day 
of  February,  1843,  that  being  the  third  day  of  grace.  It  was 
on  that  day  protested.  On  the  second  day  of  February  no 
notice  of  the  protest  for  the  non-payment  of  the  note  was 
either^  served  upon  Tumey  personally,  or  left  at  his  residence. 
He  had  notice  from  the  bank,  the  holder,  on  the  third  day  of 
February.  John  W.  Simpson,  the  plaintiff,  the  immediate 
indorser  of  Tumey,  gave  him  no  notice  whatever. 

These  facta  being  specially  found  by  the  jury  in  the  case, 
the  Circuit  Court  gave  judgment  for  Tumey,  and  the  plain- 
tiff has  appealed  in  error  to  this  court. 

It  is  not  insisted  for  the  plaintiff  here  that  the  notice  of 
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the  bank  to  Turney,  the  only  notice  he  received,  was  in  time. 
But  it  16  urged,  that  if  Simpson  had  given  him  notice  on  the 
day  he  received  notice  from  the  bank,  such  notice  would 
have  been  good ;  and  that  is  certainly  so :  and  the  plaintiff 
further  insists,  that  the  notice  given  by  the  bank  shall  inure 
to  his  benefit.  If  the  notice  had  been  in  time  and  valid,  it 
would  by  law  have  inured  to  his  benefit,  he  being  an  intermedi- 
ate party.  But  a  notice  of  no  benefit  to  the  bank,  because 
not  fixing  the  liability  of  the  party  notified,  cannot  inure  to 
the  benefit  of  another.  So  to  hold,  would  be  to  introduce  a 
new  principle  into  the  law  merchant.  Suppose  there  were 
ten  indorsers  upon  a  note :  if  the  holder  ten  days  after  the 
protest  gave  notice  to  the  first  indorser,  this,  according  to  the 
argument,  would  fix  all  the  indorsers,  for  it  would  be  just 
the  time  necessary  to  them  to  have  given  notice  to  each 
other  successively. 

It  is  perhaps  a  universal  principle,  where  substitution  exists 
at  all,  that  the  matter  or  thing  to  be  substituted  to  must  be 
valid  and  effective  in  behalf  of  the  principal;  if  it  be  in- 
effectual in  his  behalf,  it  is  difficult  to  see  how  it  can  inure 
to  the  benefit  of  others. 

Upon  the  direct  question  raised  in  this  case,  Bayley  on 
Bills  expressly  says:  ^'Nor  is  it  any  excuse  that  there  are 
several  intervening  parties  between  him  who  gives  the  notice 
and  the  defendant  to  whom  it  is  given ;  and  if  the  notice  had 
been  communicated  through  those  intervening  parties,  and 
each  had  taken  the  time  the  law  allows,  the  defendant  would 
not  have  had  the  notice  the  sooner." 

The  same  principle  is  also  decided  in  the  case  of  Turner  v. 
Leech,  4  Bam.  &  Aid.  454. 

We  have  been  referred  by  the  plaintiff  to  what  has  been 
said  by  this  court  in  the  case  of  McNeil  v.  Wyatt,  3  Humph. 
125, 128.  The  bank  at  Lagrange  in  that  case  gave  notice  to 
one  Glover  on  the  14th,  to«be  served  on  Wyatt  and  McNeil. 
Wyatt  was  served  on  the  14th,  and  McNeil  on  the  15th. 


BANK  OF  ALEXANDRIA  V.  BWANN.  298 

Bat  Glover  proved  in  the  Circuit  Court  that  he  was  the 
general  i^ent  of  Wyatt,  to  serve  notices  for  him  when  his 
name  was  on  paper.  And  the  Circuit  Court  left  it  to  the 
jury  to.  say  whether  Glover,  who  served  the  notice,  was  not 
Wyatt's  agent  as  well  as  the  agent  of  the  bank ;  and  if  he 
was,  then  the  notice,  to  McNeil  on  the  15th,  one  day  after 
Wyatt  received  notice,  was  suflBcient. 

This  court  held  that  there  was  not  any  error  in  this  part  of 
the  charge ;  and  placing  the  validity  of  the  notice,  as  this 
court  did,  upon  that  special  ground,  is  a  distinct  recognition 
of  the  general  principle  maintained  by  us  in  this  case. 

Upon  the  whole,  we  affirm  the  judgment. 


The  Pbbsidbnt,  Directors,  &c.,  of  the  Bank  op  Alex- 
andria, Plaintiffs  in  Error,  v.  Thomas  Swann. 

« 

(9  Peters,  88.    Sapreme  Court  of  the  United  States,  JaniiAry,  1885.) 

When  the  notice  should  be  aeiU.  —  It  is  sufficient  to  charge  an  indorser  that  notice 
of  the  default  of  the  maker  of  a  note  be  put  into  the  post-office  early 
enough  to  be  sent  by  the  mall  of  the  succeeding  day.  The  holder  is  not  re- 
quired to  give  notice  the  day  upon  which  the  demand  was  made. 

The  case  is  stated  in  the  opinion  of  the  court. 

Thompson,  J.  This  suit  was  brought  in  the  Circuit  Court 
of  the  District  of  Columbia,  for  the  county  of  Alexandria, 
upon  a  promissory  note  made  by  Humphrey  Peake,  and  in- 
dorsed by  the  defendant  in  error.  Upon  the  trial  the  jury 
found  a  special  verdict,  upon  which  the  court  gave  judgment 
for  the  defendant,  and  the  case  comes  here  upon  a  writ  of 
error. 

The  points  upon  which  the  decision  of  the  case  turns 
resolve  themselves  into  two  questions. 
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1.  Whether  notice  of  the  dishonor  of  the  note  was  given 
to  the  indorser  in  due  time. 

2.  Whether  such  notice  contained  the  requisite  certainty 
in  the  description  of  the  note. 

The  note  bears  date  on  the  twenty-third  day  of  June,  1829, 
and  is  for  the  sum  of  $1,400,  payable  sixty  days  after  date  at 
.the  Bank  of  Alexandria.  The  last  day  of  grace  expired  on 
the  25th  of  August,  and  on  that  day  the  note  was  duly 
presented,  and  demand  of  payment  made  at  the  bank,  and 
protested  for  non-payment;  and  on  the  next  day  notice 
thereof  was  sent  by  mail  to  the  indorser,  who  resided  in  the 
city  of  Washington. 

The  general  rule,  as  laid  down  by  this  court  in  Lenox  v. 
Roberts,  2  Wheat.  873,  4  Gond.  163,  is,  that  the  demand  of 
payment  should  be  made  on  the  last  day  of  grace,  and  notice 
of  the  default  of  the  maker  be  put  into  the  post-office  early 
enough  to  be  sent  by  the  mail  of  the  succeeding  day.  The 
special  yerdict  in  the  present  case  finds,  that  according  to  the 
course  of  the  mail  from  Alexandria  to  the  city  of  Washington, 
all  letters  put  into  the  mail  before  half-past  eight  o'clock  P.M., 
at  Alexandria,  would  leave  there  some  time  during  that  night, 
and  woidd  be  deliverable  at  Washington  the  next  day,  at  any 
time  after  eight  o'clock  a.m.  ;  and  it  is  argued  on  the  part  of 
the  defendant  in  error,  that  as  demand  of  payment  was  made 
before  three  o'clock  p.m.,  notice  of  the  non-payment  of  the 
note  should  have  been  put  into  the  post-office  on  the  same 
day  it  was  dishonored,  early  enough  to  have  gone  with  the 
mail  of  that  evening.  The  law  does  not  require  the  utmost 
possible  diligence  in  the  holder  in  giving  notice  of  the  dis- 
honor of  the  note ;  all  that  is  required  is  ordinary  reasona- 
ble diligence :  and  what  shall  constitute  reasonable  diligence 
ought  to  be  regulated  with  a  view  to  practical  convenience, 
and  the  usual  course  of  business.  In  the  case  of  the  Bank  of 
Columbia  t;.  Lawrence,  1  Peters,  578,  583  {^post]^  it  is  said  by 
this  court  to  be  well  settled  at  this  day,  that  when  the  facts 
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are  ascertained,  and  are  undisputed,  what  shall  constitute  due 
diligence  is  a  question  of  law ;  that  this  is  best  calculated  for 
the  establishment  of  fixed  and  uniform  rules  on  the  subject, 
and  is  highly  important  for  the  safety  of  holders  of  commer- 
cial paper.  The  law,  generally  speaking,  does  not  regard  the 
fractions  of  a  day ;  and,  although  the  demand  of  payment  at 
the  bank  was  required  to  be  made  during  banking  hours,  it 
would  be  unreasonable,  and  against  what  the  special  verdict 
finds  to  have  been  the  usage  of  the  bank  at  that  time,  to  re- 
quire notice  of  non-payment  to  be  sent  to  the  indorser  on  the 
same  day.  This  usage  of  the  bank  corresponds  with  the  rule 
of  law  on  the  subject.  If  the  time  of  sending  the  notice  is 
limited  to  a  fractional  part  of  a  day,  it  is  well  observed  by 
Chief  Justice  Hosmer,  in  the  case  of  the  Hartford  Bank  v. 
Stedman  and  Gordon,  3  Conn.  489,  495,  that  it  will  always 
come  to  a  question,  how  swiftly  the  notice  can  be  conveyed. 
We  think,  therefore,  that  the  notice  sent  by  the  mail,  the 
next  day  after  the  dishonor  of  the  note,  was  in  due  time. 


Lawbon  &  CoYODE  V.  The  Farmers'  Bake  .of  Salem. 

(1  Ohio  St  206.     Supreme  Court,  January,  1853.) 

When  notice  should  be  sent,  —  The  holder  of  a  biU  of  exchange,  in  order  to  charge 
an  indorser  who  resides  in  another  place,  adopting  the  mail  as  the  means  of 
conTejing  the  notice  of  dishonor  of  the  bill,  may  send  the  notice  by  the  mail 
of  the  day  of  defiuilt,  but  if  he  does  not,  he  must  deposit  the  letter  containing 
the  notice,  directed  to  the  indorser,  in  the  post-office  in  time  to  be  sent  by  the 
maU  of  the  day  next  after  the  day  of  the  dishonor,  unless  the  mail  of  that  day 
be  made  np  and  closed  before  early  business  hours ;  and  if  there  be  no  mail 
on  that  day,  or  if  the  mail  dose  before  early  business  hours,  then  by  the 
next  practicable  mail. 

Where  a  biU  was  protested  in  the  city  of  Pittsburgh  on  the  27th  of  July,  and 
the  time  of  departore  of  the  only  maU  of  the  next  day  to  the  place  of  the  in- 
dorser's  residence  was  ten  o'clock  a.  h.,  the  time  of  the  closing  of  the  mail 
being  ten  minutes  after  nine  o'clock,  and  not  befbre  conyenient  early  hours 
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of  baiineu,  the  bolder  does  not  use  due  diligence  if  he  neglects  to  send  the 

notice  of  dishonor  hy  that  mail. 
Notice  to  wAom.  —  The  holder  of  a  bill  is  not  bound  to  give  notice  of  the  dishonor 

to  more  than  one  indorser ;  and  this  and  ereiy  other  indorser  has  the  same 

time  for  giving  notice  to  prior  parties  that  the  holder  has. 
Time  €u  to  agent,  —  After  an  agent  to  whom  a  bill  is  sent  for  collection  has  given 

notice  to  the  principal,  the  same  time  thereafter  is  allowed  to  the  prindpal 

for  giving  notice  as  if  he  had  himself  been  an  indorser  receiving  notice  from 

the  holder. 

Erbob  to  the  Court  of  Common  Pleas  of  Columbiana 
County,  reserved  in  the  District  Court  for  decision  by  the 
Supreme  Court. 

The  original  action  was  assumpsit  for  recovery  against 
Lawson  &  Covode,  as  indorsers  of  a  bill  of  exchange  in  the 
following  form  :  "  Waterville,  April  25, 1848,  $4,000.  Ninety 
days  after  date,  pay  to  the  order  of  Lawson  &  Covode  four 
thousand  dollars,  value  received,  and  place  the  same  to  the 
account  of  yours,  &c.,  W.  F.  Jordan.  To  J.  Jordan  &  Son, 
Pittsburgh.  Indorsed:  Pay  to  Farmers^  Bank  of  Salem. 
Lawson  &  Covode.    Accepted  by  J.  Jordan  &  Son." 

The  declaration  counts  upon  the  instrument,  and  also  con- 
tains the  common  counts.     Plea,  non-assumpsit. 

It  appears  that  this  bill,  which  was  drawn  and  indorsed  in 
this  State,  was  discounted  by  the  Bank  of  Salem,  and  the 
money  paid  to  the  acceptors  thereof.  Subsequently  it  was 
indorsed  by  the  Bank  of  Salem  to  the  Exchange  Bank  of 
Pittsburgh  for  collection,  Jordan  &  Son  living  iniflhatVuity. 
It  matured  in  the  hands  of  the  Exchange  Bank  of  Pittsburgh 
on  the  twenty-seventh  day  of  July,  1848,  and  being  dis- 
honored by  the  acceptors  in  Pittsburgh  was  protested  for  non- 
payment by  a  notary. 

On  the  trial  of  the  cause  in  the  Common  Pleas,  the  bank 
gave  the  bill  in  evidence,  and  the  protest  attached  thereto, 
dated  July  27,  1848,  also  a  certified  copy  of  the  notarial 
record  of  the  notary,  with  proof  of  his  death  since  the  protest 
of  the  bill.  The  defendants  below  objected  to  this  last  tes- 
timony, but  the  court  admitted  it.    During  the  trial  the  bank 
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called  J.  B.  and  J.  D.  as  witnesses,  both  being  stock-holders 
and  directors  of  the  Salem  Bank  not  only  at  that  time  but 
also  when  the  bill  was  discounted  and  reached  its  maturity. 
Their  testimony  was  objected  to,  but  received. 

The  bank  having  rested,  the  defendants  below  gave  in  evi- 
dence the  notice  of  protest  sent  to  the  Salem  Bank  by  the 
notary,  and  produced  by  the  cashier  of  the  Salem  Bank. 
And  evidence  having  been  given  that  the  Exchange  Bank 
of  Pittsburgh  closed  at  three  o'clock  p.m.  on  the  27th 
July,  1848;  that  the  notary's  office  was  about  one  square 
from  the  Pittsburgh  post-office ;  that  the  mail  left  Pittsburgh 
for  Salem  at  ten  o'clock  A.M.  on  the  28th  of  July,  and  was 
closed  at  ten  minutes  after  nine  o'clock  am.  ;  and  that  the 
business  hours  of  Pittsburgh  were  from  seven  o'clock  a.m.  till 
dusk,  —  the  parties  rested.  The  notarial  protest  does  not  state 
when  the  notices  were  deposited  in  the  post-office ;  but  the 
notice  to. the  Salem  Bank,  which  covered  the  notice  to  Law- 
son  &  Covode,  the  accommodation  indorsers,  is  mail-marked 
at  the  Pittsburgh  post-office,  July  29, 1848. 

Insti'uctions  to  the  jury  were  objected  to  by  the  defen- 
dants, and  the  jury  returned  a  verdict  for  the  plaintiff  for 
•4,513.88. 

Babtley,  J.^(after  considering  the  question  of  the  compe- 
tency of  the  witnesses*,  J.  B.  and  J.  D.).  Touching  the  second 
question,  then,  did  the  Court  of  Common  Pleas  err  in  charg- 
ing the  jury  that,  if  the  notice  to  the  indorsers  of  the  demand 
and  non-payment  of  the  bill  was  deposited  in  the  post-office 
at  Pittsburgh  at  any  time  during  the  day  after  the  day  of  dis- 
honor, without  regard  to  the  time  of  the  departure  of  the 
mail  for  that  day,  it  would  be  sufficient  notice ;  and,  more- 
over, that  if  it  was  found  inconvenient  to  deposit  the  notice 
in  the  post-office  in  time  for  the  maU  of  that  day,  it  was  in 
proper  time  if  the  notice  was  deposited  in  time  to  be  sent  off 
by  the  next  mail  of  the  day  next  after  the  day  following  the 
day  of  the  dishonor  of  the  bill  ? 
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This  involves  a  very  important  question  of  the  law  mer- 
chant, and  it  is  not  a  little  surprising  that  there  should 
remain  any  doubt  or  uncertainty  at  this  late  day,  upon  a 
question  of  such  vital  importance  to  the  interest  of  commer- 
cial countries,  respecting  the  duties  and  UabiUties  of  holders 
and  parties  to  dishonored  paper.  And  it  is  a  matter  of  no 
small  moment,  that  a  question  which  enters  so  largely  as 
does  this  into  the  every-day  business  transactions  of  different 
commercial  states  and  countries  should  be  settled,  not  only 
upon  a  certain  and  unvarying,  but  also  upon  a  uniform  basis. 

The  liability  of  the  indorser  is  strictly  conditional,  depend- 
ent both  upon  due  demand  of  payment  upon  the  maker  or 
acceptor,  and  also  due  and  legal  notice  of  the  non-payment. 
The  purpose  and  object  of  such  demand  and  notice  is  to 
enable  the  indorser  to  look  to  his  own  interest,  and  take 
immediate  measures  for  his  indemnity.  The  demand  and 
notice  being  conditions  precedent  to  the  indorser's  liability, 
it  is  incumbent  on  the  holder  to  make  clear  and  satisfactory 
proof  of  them  before  he  can  recover.  The  plaintiffs  in  error 
in  this  case,  being  accommodation  indorsers,  may  well  insist 
upon  strict  proof  of  due  diligence  in  giving  notice  of  the  dis- 
honor of  the  bill. 

The  law  does  not  require  the  utmost  diligence  in  the 
holder,  in  giving  notice  to  the  dishonor  of  a  bill  or  note.  All 
that  is  requisite  is  ordinary  or  reasonable  diligence.  And  this 
is  not  only  the  rule  and  requirement  of  the  law  merchant, 
but  a  statutory  provision  of  this  State.  But  what  amounts 
to  due  diligence  or  reasonable  notice  is,  when  the  facts  are 
ascertained,  purely  a  question  of  law,  settled  ^'  with  a  view  to 
practical  convenience,  and  the  usual  course  of  business." 

The  question  was  at  one  time  strenuously  contested, 
whether  due  diligence  did  not  require  that,  where  the  parties 
reside  in  the  same  place,  the  notice  of  non-payment  should 
be  given  on  the  day  of  the  dishonor  of  the  bill ;  and  where 
the  parties  reside  in  different  places,  should  be  sent  by  the 
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mail  of  that  day,  or  the  firat  possible  or  practicable  mail  after 
the  default.  Tindal  v.  Brown,  1  T.  R.  167 ;  Darbishire  v. 
Parker,  6  East,  8  ;  Marius,  Bills,  24.  But  the  rule  was  estab- 
lished and  is  supported  by  great  weight  of  authority,  that, 
where  the  parties  reside  in  dififerent  places,  and  the  post  is 
the  mode  of  conveyance  adopted,  although  it  was  in  no  case 
necessary  to  send  the  notice  by  the  post  of  the  same  day  of 
the  dishonor,  or  of  the  knowledge  of  the  dishonor,  —  the 
holder  being  entitled  to  the  whole  of  that  day,  being  the 
day  of  the  dishonor,  or  knowledge  of  the  dishonor,  to  pre- 
pare his  notice,  —  yet  that  the  notice  would  be  insufficient 
unless  put  into  the  post-office  in  time  to  go  by  the  next 
maU  after  that  day.  And  this  is  in  conformity  with  the 
rule  laid  down  by  Mr.  Chitty  in  his  learned  treatise  on 
Bills  of  Exchange,  in  the  following  explicit  language: 
^^  When  the  parties  do  not  reside  in  the  same  place,  and  the 
notice  is  to  be  sent  by  general  post,  then  the  holder  or  party 
to  give  the  notice  must  take  care  to  forward  notice  by  the 
post  of  the  next  day  after  the  dishonor,  or  after  he  receives 
notice  of  such  dishonor,  whether  that  post  sets  off  from  the 
place  where  he  is  early  or  late ;  and  if  there  be  no  post  on  such 
next  day,  then  he  must  send  off  notice  by  the  very  next  post 
that  occurs  after  that  day."     Chitty,  Bills,  485. 

This  is  in  accordance  with  the  rule  as  settled  by  the  Su- 
preme Court  of  the  United  States.  In  Lenox  v.  Roberts, 
2  Wheat.  878,  Chief  Justice  Marshall  says :  ^'  It  is  the  opinion 
of  the  court  that  notice  of  the  default  of  the  maker  should  be 
put  into  the  post-office  early  enough  to  be  sent  by  the  mail  of 
the  day  succeeding  the  last  day  of  grace."  And  in  the  case 
of  the  Bank  of  Alexandria  v.  Swann,  9  Peters,  83  [the  prin- 
cipal case],  Mr.  Justice  Thompson  approved  of  the  general 
rule  laid  down  in  the  case  of  Lenox  v.  Roberts,  holding  that 
notice  of  the  dishonor  need  not  be  forwarded  on  the  last  day 
of  grace,  but  should  be  sent  by  the  mail  of  the  next  day 
after  the  dishonor.     The  same  rule  was  adopted  by  Mr.  Jus- 
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tice  Washington  in  the  case  of  the  United  States  v.  Parker's 
Administrators,  4  Wash.  465;  and  in  which  case  subse- 
quently that  decision  was  affirmed  on  error  by  the  Supreme 
Court,  12  Wheat.  559.  The  same  rule  received  the  sanction 
of  Mr.  Justice  Story,  in  the  case  of  the  Seventh  Ward  Bank 
V.  Hanrick,  2  Story,  416,  although,  in  the  case  of  Mitchell  v. 
Degrand,  1  Mason,  180,  he  appears  to  have  been  disposed  to 
even  greater  strictness,  holding  that  when  a  bill  is  once  dis- 
honored, the  holder  is  bound  to  give  notice  by  the  next 
practicable  mail,  to  the  parties  whom  he  means  to  charge  for 
the  default.  This,  however,  is  explained  by  Mr.  Justice 
Washington  in  the  case  of  United  States  v,  Parker's  Admin- 
istrators, to  mean  that  the  notice  should  be  put  into  the  office 
in  time  to  be  sent  by  the  mail  of  the  succeeding  day.  This 
rule,  adopted  by  the  Supreme  Court  of  the  United  States, 
and  which  is  supported  by  the  great  weight  of  authority  in 
England  and  in  the  several  States  of  the  Union  in  which  the 
question  appears  to  have  been  settled  by  reported  adjudica- 
tions, is  subject  to  some  qualification,  relaxing  its  rigor.  If 
two  mails  leave  the  same  day  on  the  route  to  the  place  of  the 
residence  of  the  indorser,  it  is  sufficient  to  deposit  the  notice 
in  the  post-office  in  time  to  go  by  either  maU.  of  that  day, 
inasmuch  as  the  fractions  of  the  day  are  not  counted.  White- 
well  V.  Johnson,  17  Mass.  449,  454 ;  Howard  v.  Ives,  1  Hill 
(N.  Y.),  263. 

And  for  the  reason  that  the  mail  of  the  day  succeeding  the 
day  of  the  default  may  go  out  in  some  places  soon  after  mid- 
night or  at  a  very  early  hour  in  the  morning,  and  is  some- 
times made  up  and  closed  the  evening  preceding,  it  has  been 
adjudged  that,  inasmuch  as  the  holder  is  allowed  till  the  day 
after  the  day  of  default  to  send  off  the  notice,  reasonable 
diligence  would  not  require  him  to  deposit  the  notice  in  the 
post-office  at  an  unseasonably  early  hour,  or  before  a  reason- 
able time  can  be  had  for  depositing  the  notice  in  the  post- 
office  after  early  business  hours  of  that  day.    The  rule,  as 
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qualified  and  settled  by  the  late  authorities,  and  which  I  take 
to  be  the  correct  one,  is  that  where  the  parties  reside  in  the 
same  place  or  city,  the  notice  may  be  given  on  the  day  of  de- 
fault ;  but  if  given  at  any  time  before  the  expiration  of  the 
day  thereafter,  it  will  be  sufficient ;  and  when  the  parties  re- 
side in  different  places  or  States,  the  notice  may  be  sent  by 
the  mail  of  the  day  of  the  default ;  but  if  not,  it  mttst  be 
deposited  in  the  office  in  time  for  the  mail  of  the  next  day, 
provided  the  mail  of  that  day  be  not  made  up  and  closed  at 
an  unreasonably  early  hour.  If,  however,  the  mail  of  that 
day  be  closed  before  a  reasonable  time  after  early  business 
hours,  or  if  there  be  no  mail  sent  out  on  that  day,  then  it 
must  be  deposited  in  time  for  the  next  possible  post.  In  the 
case  of  Downs  v.  The  Planters'  Bank,  1  Sm«  &  M.  261,  and 
also  the  case  of  Chick  t;.  Pillsbury,  24  Me.  458,  the  doctrine 
on  this  subject  has  been  more  fully  examined  than  perhaps  in 
any  of  the  older  cases ;  and  the  rule  adopted  is  that  the 
notice,  in  order  to  charge  the  indorser  living  in  another  place 
or  State,  must  be  deposited  in  the  post-office  in  time  to  be 
sent  by  the  mail  of  the  day  succeeding  the  day  of  the  dis- 
honor, providing  the  mail  of  that  day  be  not  closed  at  an 
unreasonably  early  hour,  or  before  early  and  convenient  busi- 
ness hours.  And  this  rule  is  well  sustained  by  authority. 
Fullerton  et  dl.  v.  The  Bank  of  the  United  States,  1  Peters, 
605,  618 ;  Eagle  Bank  v.  Chapin,  8  Pick.  180,  188 ;  Talbot 
V.  Clark,  8  Pick.  51 ;  Carter  v.  Burley,  9  N.  H.  559,  670 ; 
Farmers'  Bank  of  Maryland  v.  Duvall,  7  Gill  &  Johns.  79 ; 
Freemans'  Bank  v.  Perkins,  18  Me.   292 ;  Mead  v.   Engs, 

5  Cowen,  803 ;  Sewall  v.  Russell,  8  Wend.  276 ;  Brown  v. 
Ferguson,  4  Leigh,  87  ;  Dodge  v.  Bf  nk  of  Kentucky,  2  Mar- 
shall, 610 ;  Hickman  v',  Ryan,  5  Littell,  24 ;  Hartford  Bank 
V.  Steedman,  8  Conn.  48l9 ;  Brenzer  v.  Wightman,  7  Watts 

6  S.  264;  Townsley  v.  Springer,  1  La.  122;  Bank  of 
Natchez  v.  King,  8  Robinson,  248 ;  Brown  v.  Turner,  1  Ala. 
752;  Lockwood  v.   Crawford,  18  Conn.   861,  868;  Bayley, 
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Bills,  262 ;  Story,  Promissoiy  Notes,  §  826 ;  and  Bjles,  Bills, 
160. 

Some  obscurity  and  uncertainty  have  been  created  on  this 
subject  by  the  expression  used  in  some  of  the  cases,  and  by 
some  of  the  elementary  writers,  that  the  holder  or  person 
giving  the  notice  has  "  one  day  "  or  "  an  entire  day  "  in  which 
to  give  the  notice  after  the  day  of  the  dishonor.  The  term 
^^  one  day  '*  or  ^^  an  entire  day  "  seems  not  to  have  been  used 
always  in  the  same  sense  ;  and  the  confusion  appears  to  have, 
in  part,  arisen  from  the  fact  that,  where  the  parties  reside  in 
the  same  place,  notice  at  any  time  before  the  expiration  of 
the  day  after  the  day  of  the  default  will  be  sufficient,  while, 
where  the  parties  reside  in  different  places,  the  notice  must 
frequently  be  mailed  early  in  the  day  to  be  in  time  for  the 
mail  of  that  day. 

The  defendant  m  error  relies  upon  the  doctrine  laid  down 
in  the  elementary  works  of  Chancellor  Kent  and  Mr.  Justice 
Story,  as  fully  sustaining  the  charge  of  the  court  below.  In- 
asmuch as  precision  and  certainty  in  the  settlement  of  this 
rule  are  of  yery  great  importance,  a  careful  examination  of 
the  subject  seems  to  be  required. 

Chancellor  Kent,  whose  accuracy  in  his  Commentaries  on 
American  Law  is  never  to  be  questioned  without  grave  con- 
sideration, in  the  late  editions  of  his  works,  8  Kent's  Com. 
106,  states  the  rule  as  follows :  — 

^^  According  to  the  modem  doctrine,  the  notice  must  be 
given  by  the  first  direct  and  regular  conveyance.  This  means 
the  first  mail  that  goes  after  the  day  next  to  the  third  day  of 
grace,  so  that,  if  the  third  day  of  grace  be  on  Thursday,  and 
the  drawer  or  indorser  reside  out  of  town,  the  notice  may, 
indeed,  be  sent  on  Thursday,  but  must  be  put  into  the  post- 
ofiQ^e  or  mailed  on  Friday,  so  as  to  be  forwarded  as  soon  as 
possible  thereafter." 

And  in  a  note  by  the  learned  author,  explanatory  of  the 
text,  it  is  said  that — 
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**  The  principle  that  ordinary,  reasonable  diligence  is  suffi- 
cient, and  that  the  law  does  not  regard  the  fractions  of  the 
day  in  sending  notice,  will  sustain  the  rule  as  it  is  now  gener- 
ally and  best  understood  in  England,  and  in  the  commercial 
part  of  the  United  States,  that  notice  put  into  the  post-office 
on  the  next  day  at  any  time  of  the  day,  so  as  to  be  ready  for 
the  first  mail  that  goes  thereafter,  is  due  notice,  though  it 
may  not  be  mailed  in  season  to  go  by  the  mail  of  the  day  next 
after  the  day  of  the  default." 

Several  cases  are  cited  by  the  learned  author,  but  they  do 
not  sustain  his  position.  The  case  of  Jackson  v.  Richards, 
2  Caines's  Cases,  843,  referred  to,  is  not  in  point.  Haynes  v. 
Birks,  3  Bos.  &  Pul.  599,  decides  that  when  the  note  fell  due 
on  Saturday,  the  notice  sent  by  the  post  on  Monday  was  suffi- 
cient. Sunday  being  excluded  and  not  taken  into  the  account, 
the  notice  was  sent  by  the  post  of  the  next  legal  day.  In  the 
cases  of  Bray  v.  Hadwen,  5  Maule  &  Sel.  68,  and  Wright  v. 
Shawcross,  2  Barn.  &  Aid.  601,  it  was  decided  that  the  notice, 
having  arrived  on  Sunday,  was  to  be  considered  as  having  been 
received  on  Monday,  and  then  the  party  had  till  Tuesday,  the 
next  post-day,  for  giving  the  notice.  In  Geill  t^.  Jeremy,  1  M. 
&  M.  61,  where  no  mail  went  out  on  the  day  next  after  the 
day  of  the  default,  it  was  held  that  the  rule  bdng  an  impos- 
sible one  on  that  day,  a  notice  sent  by  the  next  succeeding 
mail-day  would  be  in  season.  The  case  of  Firth  v.  Thrush, 
8  Bam.  &  C.  387,  turned  upon  the  question  whether  the  at- 
torney employed  to  ascertain  the  residence  of  the  defendant 
should  be  allowed  a  day  to  consult  his  client  after  information 
of  the  defendant's  residence.  And  Lord  Tenterden  said : 
^  If  the  letter  (giving  information  of  the  defendant's  resi- 
dence) had  been  sent  to  the  principal,  he  would  have  been 
bound  to  give  notice  on  the  next  day/'  The  pnly  other  case 
referred  to  is  that  of  Hawkes  t^.  Salter,  4  Bing.  715 ;  and  this 
is  ihe  only  one  which  even  tends  to  sustain  the  position  of 
the  learned  author.    In  that  case,  the  bill  was  dishonored  on 
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Saturday,  and  the  mail  left  at  half-past  nine  o'clock  on  Mon- 
day morning ;  and  an  unsuccessful  attempt  was  made  to  prove 
that  the  notice  was  put  into  the  post-office  on  Tuesday  morn- 
ing. Best,  C.  J.,  expressed  himself  clearly  of  opinion  "  that 
it  would  have  been  sufficient  if  the  letter  had  been  put  into 
the  post-office  before  the  mail  started  on  the  Tuesday  morn- 
ing; but  that  there  was  no  sufficient  evidence  that  it  had 
been  put  in  even  on  Tuesday  morning."  The  opinion  in  this 
case  was,  therefore,  a  mere  dictum^  which  determined  nothing, 
the  case  being  decided  upon  a  different  ground. 

But  the  position  of  Chancellor  Kent,  above  referred  to,  is 
in  direct  conflict  with  the  rule  as  laid  down  by  himself  in  the 
first  edition  of  his  work.  In  the  edition  of  1828,  3  Kent's 
Com.  73,  the  rule  is  stated  in  these  words :  — 

^^  According  to  the  modern  doctrine,  the  notice  must  be 
given  by  the  first  direct,  regular  conveyance.  This  means 
the  first  convenient  and  practicable  mail  that  goes  on  the  day 
next  to  the  third  day  of  grace ;  so  that,  if  the  third  day  of 
grace  be  on  Thursday,  and  the  drawer  or  indorser  reside  out 
of  town,  the  notice  may,  indeed,  be  sent  on  Thursday,  but 
must  be  sent  by  the  mail  that  goes  on  Friday." 

In  the  last  edition  of  this  work,  published  in  1851,  the  edi- 
tor, Mr.  William  Kent,  admits  the  weight  of  authority  to  be 
in  favor  of  the  rule  as  laid  down  in  Chick  t;.  Pillsbury  and 
Downs  V.  Planters'  Bank,  above  referred  to,  and  he  says 
that  — 

^^  The  opinion  of  Best,  C.  J.,  in  4  Bing.  715,  is  the  only  one 
that  sustains  the  rule  suggested ;  and  that  the  observations 
of  Mr.  Justice  Story  were  too  latitiidinarian  in  allowing  the 
entire  whole  day  next  after  the  dishonolr." 

It  is  true  that  Mr.  Justice  Story,  in  his  work  on  Bills  of 
Exchange,  §  291,  says  that  an  indorser  need  not  give  notice 
to  his  antecedent  indorser  till  twenty-four  hours  have  elapsed 
after  the  receipt  of  his  own  notice  of  the  dishonor.  And  in 
his  note  to  §  290  of  the  same  work,  the  author  says  that — 
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*^  The  rule  does  not  appear  to  be  so  strict  as  it  is  laid  down 
by  Mr.  Chitty,  and  that  it  would  be  more  correct  to  say  that 
the  holder  is  entitled  to  one  whole  day  to  prepare  his  notice, 
and  that,  therefore,  it  will  be  sufiKcient,  if  he  sends  it  by  the 
next  post  that  goes  after  twenty-four  hours  from  the  time  of 
the  dishonor/'  &c. 

And  be  adds,  — 

*^  I  have  seen  no  late  case  which  imports  a  different  doc- 
trine. On  the  contrary,  they  appear  to  me  to  sustain  it ;  but, 
as  I  do  not  know  of  any  direct  authority  which  positively  so 
decides,  this  remark  is  merely  propounded  for  the  considera« 
tion  of  the  learned  reader." 

It  is  not  necessary  here  to  inquire  whether  the  position 
taken  by  the  learned  author  is  in  conflict  with  the  decisions 
made  by  himself  in  1  Mason,  180,  and  2  Story,  416,  above 
referred  to.  In  his  same  work  on  Bills  of  Exchange,  he  has 
stated  the  rule  with  great  precision  and  accuracy  in  the  fol- 
lowing language,  in  §  882 :  — 

^*  In  all  cases  whece  notice  is  required  to  be  given,  it  is  suf- 
ficient, if  the  notice  is  personal,  that  it  is  given  on  the  day 
succeeding  the  day  of  the  dishonor,  early  enough  for  the 
party  to  receive  it  on  that  day.  If  sent  by  the  mail,  it  is  suf- 
ficient if  it  is  sent  by  the  mail  of  the  next  day,  or  the  next 
practicable  mail."  And  in  §  288  :  **  If  the  post  or  mail  leaves 
the  next  day  after  the  dishonor,  the  notice  should  be  sent  by 
that  post  or  mail,  if  the  time  of  its  closing  or  departure  is  not 
at  too  early  an  hour  to  disable  the  holder  from  a  reasonable 
performance  of  the  duty.  So  that  the  rule  may  be  fairly 
stated  in  more  general  terms  to  be,  that  the  notice  is  in  all 
cases  to  be  sent  by  the  next  practical  post  or  mail  after  the 
day  of  the  dishonor,  having  a  due  reference  to  all  the  circum- 
stances of  the  case." 

The  same  learned  author  has  laid  down  the  rule  veiy  fully 
to  the  same  effect  in  his  work  on  Promissory  Notes,  §  324. 

The  statement  of  the  rule  in  the  last  extract  is  consistent 
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with  the  doctrine  established  by  the  Supreme  Court  of  the 
United  States,  and  fully  sustained  by  authority. 

The  discrepancies  which  have  arisen  on  this  subject  appear 
to  have  grown  out  of  an  inaccurate  use,  in  some  of  the  books 
and  decisions,  of  the  terms  **  his  day,"  ^^  an  entire  day,"  and 
*^a  whole  day,"  &c.,  these  phrases  being  at  one  time  under- 
stood or  taken  literally,  and  at  another  time  to  mean  a  space 
of  time  equal  to  a  full  day.  If  these  phrases  are  to  be  taken 
to  mean  the  duration  of  a  full  day,  instead  of  the  day  itself, 
in  their  general  application,  the  effect  would  be  to  change  and 
break  down  numerous  well-settled  and  useful  rules.  The  law, 
as  a  general  thing,  does  not  have  regard  to  the  fractions  of  a 
day,  and  thus  compel  parties  to  resort  to  nice  questions  of  the 
sufficiency  of  a  certain  number  of  hours  or  minutes,  and  to 
the  taking  of  the  parts  of  two  different  days  to  make  up  what 
may  be  considered  in  one  sense  a  day,  because  equal  in  dura- 
tion to  one  entire  day.  If  this  were  the  case,  the  indorser, 
after  having  been  notified,  would  often  be  unable  to  deter- 
mine whether  he  had  been  notified  in  season  or  not,  until  he 
had  learned  the  hour  of  the  day  when  the  default  occurred ; 
and  the  holder  would  have  it  in  his  power  at  times  of  affect- 
ing injuriously  the  right  of  the  ipdoi*ser  to  an  early  notice,  by 
delaying  the  presentment  until  a  late  hour  in  the  day.  Noth- 
ing more  could  have  been  intended  by  the  use  of  these  phrases 
than  that  each  party  should  have  a  specified  day  upon  which 
the  act  enjoined  upon  him  should  be  performed.  This  is  the 
sense  in  which  Lord  Ellenborough  used  it  in  the  case  of  Smith 
V.  Mullett,  2  Camp.  208,  when  he  said :  ^^  If  a  party  has  an 
entire  day,  he  must  send  off  his  letter  conveying  the  notice 
within  post-time  of  that  day."  And,  it  is  said  by  a  learned 
elementary  author,  ^^If  a  party  has  an  entire  day,  he  must 
send  off  his  letter  conveying  the  notice  of  the  dishonor  of  the 
bill  within  post-time  of  that  day."     Byles,  Bills,  161. 

The  rule  laid  down  in  Smith's  Mercantile  Law,  to  which 
the  defendant  in  error  has  referred,  will  not,  as  I  apprehend, 
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be  fonnd  on  close  examination  to  be  at  variance  witb  the 
doctrine  here  adopted.    Smith's  Mercantile  Law,  810. 

It  is  claimed,  on  behalf  of  the  plaintiffs  in  error  in  this 
case,  that  the  notice  of  the  dishonor  of  the  bill  should  have 
been  sent  immediately  to  them,  instead  of  being  sent,  as  it 
was  in  the  first  place,  to  the  Bank  of  Salem.  The  holder  is 
not  bound  to  give  notice  of  the  dishonor  to  any  more  than  his 
immediate  indorser ;  and  each  party  to  a  bill  has  the  same 
time  after  notice  to  himself  for  giving  notice  to  other  parties 
beyond  him  that  was  allowed  to  the  holder  after  the  default. 
Sheldon  t^.  Benham,  4  Hill  (N.  Y!),  129  ;  Eagle  Bank  v.  Hathar  . 
way,  5  Met.  218.  And  when  a  bill  is  sent  to  an  agent  for 
oollection,  the  agent  is  required  simply  to  give  notice  of  the 
dishonor  in  due  time  to  his  principal ;  and  the  principal  then 
has  the  same  time  for  giving  notice  to  the  indorsers  after  such 
notice  from  his  agent  us  if  he  had  been  himself  an  indorser, 
receiving  notice  from  a  holder.  Bank  of  the  United  States  v. 
Davis,  2  Hill  (N.  Y.),  452 ;  Church  v.  Bariow,  9  Pick.  647.  The 
party  in  this  case,  therefore,  was  not  at  fault  by  sending  the 
notice  directly  to  the  Bank  of  Salem,  leaving  that  bank  to 
send  the  notice  to  the  plaintiffs  in  error. 

Applying  the  rule,  therefore,  which  we  have  adopted  as 
the  correct  one,  to  this  case,  it  was  incumbent  on  the  plaintiff 
below,  in  order  to  be  entitled  to  a  recovery,  to  show  that  the 
notice  of  the  dishonor  of  the  bill  was  deposited  in  the  post- 
office  in  Pittsburgh  in  time  to  be  sent  by  the  mail  of  the 
twenty-eighth  day  of  July.  Ten  minutes  past  nine  o'clock  in 
the  morning  was  not  an  unreasonably  early  hour,  or  before  a 
reasonable  and  convenient  time  after  the  commencement  of 
early  business  hours  of  the  day.  The  neglect,  therefore,  to 
send  the  notice  by  the  mail  of  the  next  day  after  the  day  of 
the  default  operated  to  discharge  the  plaintiffs  in  error  as 
indorsers,  unless  from  some  other  cause  notice  had  been  dis- 
pensed with  or  rendered  unnecessary.  And  for  the  charge  of 
the  Court  of  Common  Pleas  to  the  jury  to  the  contrary,  the 
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judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings.  Judgmeint  of  Common  Pleas  reversed. 

§1.  Manner  of  giving  Notice.  —  The  tion.    A  long  course  of  jodidal  deci- 

mle  lidd  down  in  the  principal  case,  sions  either  following  or  goYeming  the 

Bowling  V.  Harrison,  has  been  followed  usage  of  merchants  and  men  of  bnsi- 

throughout  the  Union,  though  its  rea-  ness  had  settled  it. 

sonableness  has  sometimes  been  ques-  The  rule  is  again  qualified  in  Shay- 

tioned,  and  the  rule  itself  considerably  lor  v.  Mix,  4  Allen,  351.    In  this  case 

narrowed.    HoweYer,  it  is  well  settled  the  cashier  of  the  bank  at  which  the 

that  where  the  dishonor  of  which  notice  paper  in  suit  was  payable,  deposited  in 

is  to  be  giren  takes  place  in  the  same  the  post-office  at  Stockbridge  a  notice  of 

town  (the  carrier  system  not  prcYail*  the  non-payment,  addressed  to  the  in- 

ing  there)  in  which  the  party  to  whom  dorser  at  CartisYille  (a  distinct  village 

the  notice  is  to  be  given  resides,  such  within  the  town  of  Stockbridge)  at 

notice  must  be  personal,  or  at  his  resi-  which  place  (C.)  the  indorser  lived, 

dence  or  place  of  business,  and  not  and  where  there  was  a  post-office  at 

through   the   post-office.      Shelbume  which  he  usually  received  his  letters. 

Falls  Bank  v.  Townsley,  102  Mass.  177 ;  The  notice  was  held  good.    It  is  proper 

Peirce  v.  Pendar,  6  Met.  862 ;  Sheldon  to  observe,  however,  that  the  notice 

V.  Carpenter,  60  Ala.  201.  was  duly  received  by  the  indorser. 

In  Eagle  Bank  v,  Hathaway,  6  Met.  It  was  considered  that  good  reasons 
212,  the  rule  is  qualified  to  this  extent :  existed  for  holding  a  notice  by  mail 
That  where  the  parties  to  the  transac-  sufficient,  where  the  drawer  or  indorser 
tion  to  be  notified  live  in  difibrent  and  the  person  who  is  to  give  the  no- 
places, a  holder  may  send  notice  to  an  tice  reside  in  the  same  town,  municipal- 
indorser  residing  in  a  different  place,  ity,  or  district,  but  in  distinct  and 
and  the  latter  may  use  the  mail  to  no-  separate  villages,  parishes,  or  settle- 
tify  a  prior  party  in  the  same  place,  ments,  at  a  distance  of  several  miles 
The  same  doctrine  substantially  is  held  from  each  other,  between  which  there 
in  Manchester  Bank  v.  Fellows,  28  is  a  regular  communication  by  mail, 
N.  H.  802,  and  in  Warren  v.  Gilman,  17  and  where  it  was  shown  that  the  party 
Maine,  360.  In  Eagle  Bank  v.  Hatha-  to  whom  the  notice  was  addressed  has 
way,  Shaw,  C.  J.,  said  that  were  it  an  been  in  the  habit  of  receiving  letters 
original  question,  it  would  be  far  from  sent  to  him  in  the  course  of  his  bnsi- 
being  considered  certain  that  notice  by  ness  at  the  post-office  of  the  village  in 
the  post-office  would  not  frequently  or  near  which  he  resides.  The  fact 
i^ach  an  indorser  as  soon  and  as  cer-  that  the  parties  both  live  within  the 
tainly  as  notice  at  his  domicile.  In  territorial  limits  of  a  large  town  and 
large  commercial  cities,  where  bankers,  under  the  same  municipal  government, 
merchants,  and  active  men  of  business  may  be  quite  immaterial.  *'  The  real 
usually  send  to  the  post-office  several  inquiry  is,  whether  there  are  regular 
times  a  day,  notice  by  the  post-office  communications  by  mail  from  the  place 
would  be  as  prompt  as  any  other.  In  where  the  notice  is  deposited  to  that 
smaller  communities,  however,  and  where  the  drawer  or  indorser  resides, 
places  more  sparsely  settled,  such  no-  and  a  separate  pos^office  in  the  latter 
tice  might  be  likely  to  linger  in  the  place,  to  which  he  is  in  the  habit  of  re- 
poetofllce.    But  it  was  not  a  new  ques-  sorting  to  receive  letters  which  axe  for- 
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warded  to  him  there  hy  mail."    lb.  by  persons  witliin,  and  waiting  there 

Bigelow,  C.  J.  several  minutes,  the  inner  door  of  the 

The  reasons  set  forth  abore  fqr  the  counting-house  being  locked,  is  enough 

exceptions  mentioned  will  apply  with  without  leaving  written  notice  or  send- 

equal  force  to  all  our  large  cities  in  ing  notice  by  mail,  though  some  of  the 

which  letters  are  delivered  by  carriers  drawers  live  at  a  small  distance  from 

several  times  a  day;  and  so  are  the  the  place. 

authorities.     See    Story,   Promissory         In  support  of  the  principal  case. 

Notes,  §  S28 ;  Story,  Bills  of  Exchange,  Munn  v,  Baldwin,  that,  when  the  mail 

f§  289,  291,  382 ;  Chitty,  Bills,  478 ;  8  may  be  used,  dropping  a  letter  into  the 

Kent,  Com.  107 ;  Peirce  v.  Pendar,  5  post-office  at  the  proper  time,  contain- 

Met  852,  856 ;    Smith  v.  MuUett,  2  ing  notice  of  dishonor  of  paper  drawn 

Camp.  208 ;  Hansom  v.  Mack,  2  Hill,  or  indorsed  by  the  party  addressed,  is 

587 ;  Sheldon  v.  Benham,  4  Hill,  129,  good  notice,  though  there  be  no  evl- 

188 ;  Bank  of  Columbia  v.  Lawrence,  dence  that  the  letter  was  received,  see 

past,  the  following  authorities :   Shelton  o. 

In  like  manner  notice  of  the  protest  Carpenter,  80  Ala.  201 ;  Saunderson  v. 

of  a  note  or  bill  may  be  given  to  an  in-  Judge,  2  H.  Bl.  500 ;  Scott  v.  Lifford, 

dorser  through  the  postH>ffice,  notwith-  0  East,  847 ;  Leftley  v.  Mills,  4  Term, 

standing  the  place  where  payment  was  174 ;  Shed  v.  Brett,  1  Pick.  401 ;  Jones 

to  be  made  and  where  the  demand  and  v.  Wardell,  6  Watts  &  S.  899 ;  Walker 

protest  were  made  was  that  of  his  resi-  v.  Stetson,  post,  p.  814 ;  Chitty,  Bills, 

dence,  when  the  holder,  who  is  the  658;  Story,  Notes,  §  828 :  Story,  Bills, 

owner,  lives   elsewhere.      Philipe   v.  §  800.    These  autiiorities  fhrther  show 

Harberlee,  45  Ala.  597.  that  it  is  wholly  immaterial  whether 

For  English  authorities  that  pre-  the  notice  ever  reached  the  indorser  or 
sentment  through  the  post-office  is  a  drawer  or  not.  If  the  notice  is  duly 
reasonable  mode  of  presentment,  see  mailed,  the  liability  is  absolutely  fixed. 
Prideaux  v.  Criddle,  Law  Rep.  4  Q.  B.  This  of  course  is  said  of  the  case  of  an 
455 ;  Hare  v,  Hentz,  10  C.  B.  h.  b.  65 ;  indorser  residing  in  a  different  town 
Buley  V.  Bodenham,  16  C.  B.  k.  b.  288.  from  that  of  the  holder.  If  he  lives  in 
It  should  be  remarked  that  the  carrier  the  same  town  the  notice  should  not  be 
system  prevails  everywhere  in  Eng-  sent  by  mail,  unless  there  is  a  penny- 
land,  post  there.     Peirce  v.  Pendar,  5  Met, 

It  is  not  necessary  that  notice  of  the  852;   Ransom  v.  Mack,  2  Hill,  587; 

dishonor  of  a  bill,  check,  or  note  should  Bank   of   Columbia   v.    Lawrence,   1 

be  in  writing:   verbal  notice  is  suffl-  Peters,  578,  pMf;  Bowling  v.  Harrison, 

dent.    Crosse  v.  Smith,  1  Maule  ft  S.  ante,  p.  285. 

545 ;  Cuyler  v.  Stevens,  4  Wend.  566 ;         It  is  decided  that  if  the  holder  re- 
Gilbert  V.  Dennis,  ante,  p.  261.  sorts  to  the  use  of  a  messenger,  as  he 

Indeed,  less  than  verbal  notice  will  may  do,  instead  of  using  the  public 

sometimes  be  good.    Thus,  in  Crosse  mail,  his  responsibility  continues  until 

V.  Smith  it  was  held  that  notice  of  delivery  of  the  notice,  either  personally 

non-payment  to  the  drawers  of  a  bill  of  to  the  party  to  be  charged,  or  at  his 

exchange  by  sending  to  their  counting-  place  of  business  or  residence.    Van 

house,  during  hours  of  biuiness  on  two  Yechten  v.  Pruyn,  18  N.  T.  549,  556. 
suocessive  days  (once  would  probably         In  this  case  if  the  notice  reach  its 

have  been  sufficient),  knocking  there  destination  on  the  same  day,  within 

and  making  noise  sufficient  to  be  heard  busmess  hours,  on  which  it  would  have 
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arrired  by  nudl,  it  is  in  time ;  but  if  it  to  the  drawer  of   dishonor   bj  noD- 

should  not  reach  the  place  ontil  the  acceptance.    He  must  gire  such  notice 

next  day,  it  would  be  too  late.    Ban-  at  once :  that  is  to  say,  if  he  lires  in 

croft  V.  Hall,  Holt,  K.  P.  476 ;  Buching  the  same  town  he  must  gire  it  so  that 

V.  Gower,  Holt,  N.  P.  316,  note ;  Dar-  it  may  be  delivered  on  the  same  day 

bishire  v.  Parker,  6  East,  8.    See  Jar^  (or,  by  the  American  law,  on  the  fol- 

yis  V.  St.  Croix  Manuf.  Co.,  28  Maine,  lowing  day),  or  must  forward  it  by  a 

287.  post  of  the  following  day,  or  the  next 

Transmitting   notices  of  dishonor  practicable  day.     But  tliere  may  be 

under  one  cover  to  one  of  the  indorsers  several  indorsements,  and  the  paper  be 

in  the  town  where  all  the  indorsers  re-  presented  (if  a  bill)  for  acceptance  by 

side,  for  distribution  and  delivery  to  the    last    indorsee.     In  such  a  case, 

the  other   indorsers,  is   sufficient   to  if  the  acceptance  be  refused,  the  last 

charge  all,  provided  the  party  to  whom  indorser,  the  holder,  must  give  notice 

they  are  sent  shall  send  them  to  the  of  dishonor,  but  he  may  give  it  either 

other  indorsers.  Van  Brunt  o.  Vaughn,  to  his  immediate  indorser  only,  or  to 

47  Iowa,  145.  the  drawer  only,  or  to  these  and  to  all 

Successive  notices  of  dishonor  are  the  intermediate  indorsers.  Whatever 
proper,  though  some  of  the  indorsers  notice  he  gives,  he  must  give  it  at  once, 
would  have  received  notice  sooner  had  t.  s.  within  the  terms  above  described, 
the  last  holder  sent  notice  to  them  And  each  indorser,  as  he  receives  no- 
directly.  Shelbume  Falls  Bank  o.  tice,  must,  if  he  would  preserve  his 
Townsley,  107  Mass.  444;  a.  o.  102  remedy  over,  give  notice  to  his  in- 
Mass.  177.  dorser,  or  to  all  before  him,  withm  a 

That  notice  by  the  holder  or  any  of  similar   period   after  he  has  himself 

the  indorsers  to  an  earlier  party  inures  received  notice.    If  all  give  due  notice, 

to  the  benefit  of  all  indorsers  inter-  each  can  recover  against  his  immediate 

mediate  the  holder  and  the  one  thus  indorser  or  against  any  indorser  whose 

notified,  as  declared  in  the  principal  name  is  before  his  on  the  bill.    But  if 

case,  Simpson  v,  Tumey,  when  the  any  one  fails  to  give  due  notice,  no  one 

notice  was  given  in  time  to  fix  the  whose  name  is  before  his  on  the  paper 

liability  of  the  notified  party  to  him  is  liable  to  pay  him,  and  none  of  them 

who  gives  the  notice,  is  well  settled,  are  liable  to  pay  each  other.    If  thoee 

Beale  v.  Parrish,  20  N.  T.  407  ;  Palen  below  him,  who  have  fiiiled  to  give  due 

V.  Shurtleff,  9  Met.  681 ;   Stanton  v.  notice  have  only  given  notice  to  him, 

Blossom,  14  Mass.  116 ;  Marr  v.  John-  or  to  each  other  in  succession  up  to 

son,  9  Yerg.  1.    See  Etting  v.  Schuyl-  him,  they  cannot  recover  firom  any  one 

kill  Bank,  2  Barr,  365.  above  him  :   otherwise  if  they  have 

§  2.  Time  within  which  Notice  should  given  direct  notice  to  those  above  him. 

be  given.  —  The  law  with  regard  to  the  In  like  manner,  by  the  American 

giving  of  notice  of  dishonor  cannot  be  rule,  notice  of  dishonor  may  be  given 

stated  more  clearly  than  it  has  been  on  the  last  day  of  grace  immediately 

stated  by  Lord  Brett  in  Home  v.  Rou-  after  demand   and    ref^al.    King  v. 

quette.  Law  Rep.  3  Q.  B.  Div.  514,  in  Crowell,  61  Maine,  244;    Howard  v. 

the  Court  of  Appeal.    There^may  be,  Ives,  1  Hill,  268.    And  this,  though 

he  said,  one  or  more   indorsements,  demand  is  made  in  the  forenoon.  King 

If  there  be  only  one,  and  the  indorsee  v.  Crowell,  etqtra.   But  such  notice  will 

of  a  bill  presents  it  for  acceptance,  and  not  prolong   the   time  of  the  party 

acceptance  is  reftised,  he  gives  notice  notified  for  giving  notice.    Tuner  v. 
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Leech,  4  Barn.  &  Aid.  451 ;  Carter  v,  has  said  that  the  cases  show  that  in 
Burley,  9  N.  H.  568 ;  Manchester  Bank  calculating  the  time  within  which  no- 
V.  Fellows,  28  K.  H.  803 ;  Farmer  v.  tice  of  dishonor  must  be  given  by  the 
Band,  16  Maine,  458 ;  Etting  v,  Schuyl-  holder  of  a  bill,  the  point  for  corn- 
kill  Bank,  2  Barr,  855 ;  Brown  v.  Fer-  mencement  is  not  the  day  after  the  bill 
guson,  4  Leigh,  87.  becomes  due,  but  the  day  after  that  on 

So,  too,  notice  by  an  indorser  may  which  the  holder,  after  exercising  rea- 

be   transmitted  the  day  after   he  re-  sonable  diligence,  is  in  a  position  to 

ceives  notice.    Shelbume  Falls  Bank  v,  give  notice.    Glad  well  v.  Turner,  Law 

Townsley,  102  Mass.  177 ;  Housatonic  Rep.  5  Ex.  59.    It  was  accordingly 

Bank  o.  Laflin,  5  Cush.  546, 550 ;  Grand  held  by  the  Court  of  Exchequer  that 

Bank  v.  Blanchard,  23  Pick.  805 ;  Man-  where,  the  morning  after  the  dishonor 

Chester  Bank  v.  Fellows,  supra ;  How-  of  a  bill,  the  holder,  who  did  not  know 

ard  V.  Ives,  1  Hill,  268 ;  Prideaux  v.  where  the  defendant,  the  drawer,  lived. 

Griddle,  Law  Rep.  4  Q.  B.  455.  applied  to  one  of  the  indorsers  for  in- 

And,  as  was  stated  in  the  principal  formation,  but  found  that  he  was  not 

case,  Lawson  v.  Farmers'  Bank,  an  at  home,  and  then  called  again  at  his 

agent  in  sending  notice  is  treated  as  house  at  half-past  five  in  the  after- 

a  principal.    He  has  the  same  time  for  noon,  and  having  obtained  the  party's 

notifying  his  principal  that  any  holder  address,  posted  the  notice  the  same 

would  have ;   and  the  principal  then  evening  after  six  o'clock,  the  defendant 

has  the  same  time  he  would  have  if  the  was  liable ;  though  he  did  not  receive 

agent  had  owned  the  paper.    Bray  v,  the  notice  the  night  it  was  sent,  as  he 

Hadwin,  5  Maule  &  S.  68 ;  Firth  v.  would  have  done  had  it  been  posted 

Thrush,   8  Bam.  &  C.  887 ;  Clode  v.  before  six  o'clock.    See  also  Firth  v. 

Bayley,  12    Mees.  &  W.  51   (branch  Thrush,  8  Barn.  &  C.  887. 

banks) ;  Prideaux  v.  Griddle,  L.  R.  4  It  is  held  in  this  country  as  well  as 

Q.  B.  455 ;  Ogden  v.  Dobbin,  2  HaU,  in  England  that  the  time  reasonably 

112;  Bank  of  United  States  v.  Davis,  consumed  in  endeavoring  to  ascertain 

2  Hill,  451 ;   Howard  v,  Ives,  1  Hill,  the  residence  of  an  indorser  is  to  be 

268;  Church  r.  Barlow,  9  Pick.  547;  deducted.    Fagitti;.Nixon,44  Mo.295; 

Crocker  v.  Getchell,  28  Maine,  892 ;  Manchester  Bank  v.  Fellows,  28  N.  H. 

Manchester  Bank  v.  FeUowft,  28  N.  H.  802. 

802.  Notice  of  dishonor  sent  upon  a  de- 

And  an  agent  being  thus  treated  mand  made  too  late  will  not  charge  an 

as  a  principal,  whether  notice  of  dis-  indorser,  even  though  another  demand 

honor  should  be  given  by  him  to  an  had  been  made  (and  refused)  at  the 

indorser  or  drawer  personally,  or  may  proper  time ;  supposing  no  notice  of 

be  sent  by  mail,  is  to  be  determined  by  this  demand  to  have  been  given.    Stan- 

Am  situation  towards  the  party  notified,  ley  v.  Farmers'  Bank,  17  Kans.  592« 

and  not  by  the  situation  of  the  agent's  But  the  party,  whether  holder  or 

principal.     Manchester  Bank  v.  Fel-  indorser,  must  in  all  cases  send  his 

lows,  tupra;  following  the  principal  notices  to  antecedent  parties   at  the 

case,  Bowling  o.  Harrison.    See  also  same  time  (that  is,  on  the  same  day) 

Freeman's  Bank  o.  Perkins,  18  Maine,  that  he  would  to  his  immediate  indorser : 

292;   Mead  v.  Engs,  5  Cowen,  308 ;  he  will  not  be  allowed  as  many  days  as 

Ohio  Trust  Co.  v.  McCague,  18  Ohio,  there  are  intermediate  parties.    1  Par- 

64 ;  Greene  v.  Farley,  20  Ala.  822.  sons.  Notes  and  Bills,  514. 

In  a  ncent  case,  Mr.  Baron  Martin  If  the  last  day  of  grace  fall  on  Sun- 
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dmy  or  an j  other  legal  holiday,  demand  before  earij  bnsinees  honn  it  is  to  be 

of  payment  should  be  made  the  daj  treated  as  not  entering  into  the  case, 

before,  or  if  the  second  day  of  grace  be  and  the  party  sending  the  notice  has 

also  a  nou-secular  day,  demand  should  until  the  next  mail.    Howard  v.  Iyos, 

be  made  upon  the  first  day  of  grace ;  1  Hill,  268 ;  Stephenson  v.  Dickson,  24 

but  in  either  case  the  holder  has  until  Penn.  St.  148. 

the  day  following  the  non-secular  day         With  regard  to  notice  of  dishonor 

or  days  for  mailing  or  otherwise  trans-  to  an  indorser  who  has  indorsed  after 

mitting  the  notices  of  dishonor,  eren  the  maturity  of  the  paper,  it  has  some- 

though  the  mail  leaves  on  such  days,  times  been  thought  that  tiie  strict  rules 

Howard  v.  Ives,  1  Hill,  268 ;  Cuyler  v.  pertaining  to  indorsement  before  m»- 

Steyens,  4  Wend.  566 ;    Williams  v.  turity  do  not  gOTem.    Tan  Hoesen  v. 

Matthews,  8  Cowen,  262 ;  Eagle  Bank  Van   Alstyne,  3  Wend.   75,  Sayage, 

V.  Chapin,  8  Pick.  180 ;  Burckmyer  v.  C.  J.,  where  notice  after  the  lapse  of 

Whiteford,  6  GiU,  1.  two  months  after  demand  under  the 

But  qware  if  the  same  rule  would  new  contract  was  considered  to  have 

apply  where  the  parties  both  reside  in  been  made  within  reasonable  time.  See 

the  same  place,  the  carrier  system  not  also  McKinney  v.  Crawford,  8  Serg.  4 

existing  there  1     Probably  it  would,  R.  851,  Duncan,  J.;  Hall  v.  Smith,  1 

since,  generally  speaking,  performance  Bay,  830 ;  Rugely  v.  Davidson,  2  Mill, 

of  business  cannot  be  required  on  legal  88 ;  Brock  v.  Thompson,  1  Bailey,  322 : 

holidays.  Chadwick  v.  Jeflers,  1  Rich.  897 ;  Gray 

If  a  party  should  receive  notice  of  v.  Bell,  8  Rich.  71.  And  in  Gray  v. 
dishonor  on  Sunday,  it  is  held  that  he  Bell,  8  Rich.  71,  O'Neall,  J.,  thought 
need  not  proceed  to  notify  an  eaiiier  notice  was  entirely  unnecessary  in  such 
party  before  Tuesday,  inasmuch  as  he  a  case.  Neither  of  these  views  appear 
would  not  be  bound  to  open  the  letter  to  be  correct :  the  true  rule,  it  is  con- 
on  Sunday.  Wright  v.  Shawcross,  2  ceived,  puts  the  case  upon  the  same 
Bam.  &  Aid.  601,  note.  See  Bray  v.  footing  with  indorsement  before  matu- 
Hadwen,  5  Maule  &  S.  68 ;  Deblieux  v.  rity.  See  Berry  v.  Robinson,  9  Johns. 
Bullard,  1  Rob.  (La.)  66.  But  a  notice  121 ;  Lockwood  v.  Crawford,  18  Conn. 
Is  not  invalid  by  being  transmitted  on  861-875 ;  Bishop  v.  Dexter,  2  Conn, 
a  legal  holiday  or  on  Sunday.  Do-  419;  Ecfertv.Des  Coudres,  1  Mill,  69; 
bUeux  V.  Bullard,  tupra.  Course  v,  Shackleford,  2  Nott  &  McC. 

The  authorities  have  not  left  it  alto-  283;  Poole  v.  Tolleson,  1  McCord,  199. 

gether  clear  as  to  the  question  of  the  See  1  Parsons,  Notes  and  Bills,  519, 

time  of  day  when  notice  should  be  given  520. 

where  it  is  given  upon  the  day  follow-  A  peculiarity  exists  in  relaticm  to 
ing  the  dishonor,  and  there  are  several  paper  payable  on  demand.  Such  paper 
departures  of  the  mail  upon  such  day.  is  at  its  maturity  the  moment  it  is  exe- 
See  1  Parsons,  Notes  and  Bills,  608-  cuted ;  but  it  does  not  pass  maturity 
512.  But  it  is  apprehended  that  the  until  the  lapse  of  a  reasonable  period 
doctrine  of  the  principal  case,  Lawson  of  time.  Such  time  is  regulated  by 
V.  Farmers'  Bank,  is  to  be  considered  as  statute  in  some  States,  aa  in  Massacho- 
an  authoritative  enunciation  of  the  setts  and  Connecticut.  The  p^ier  con- 
rule  ;  so  that  it  will  be  Mfe  to  state  that,  tinues  to  be  at,  and  not  to  have  passed, 
of  two  mails  on  that  day,  the  earliest  maturity  all  along  from  its  inception 
should  be  used,  unless  that  depart  be-  till  the  reasonable  or  prescribed  period 
fore  early  business  hours.   If  it  depart  has  elapsed.    The  consequence  is  that 
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(though  demand  is  nnneoaMary  to  fix  if  it  be  made,  the  drawer  and  indoners, 
the  liability  of  the  maker  or  acceptor)  according  to  the  more  general  rule, 
demand  at  any  time  before  the  end  of  are  at  once  (on  the  same  or  following 
,  sach  period  has  been  made  at  the  day,  unless  there  be  a  good  ezcnse) 
mataiity  of  the  paper;  and  it  follows,  entitled  to  notice  of  the  non-accept- 
in  Tiew  of  the  indorser's  engagement  anoe.  Their  contract  was  to  pay  in 
to  pay  on  condition  of  due  notice  of  case  of  dae  notice  of  dishonor  on  due 
dishonor,  that,  if  payment  should  be  demand :  and  demand  of  acceptance  is 
reftised,  notice  must  be  given  upon  the  equally  proper  with  demand  of  pay- 
same  or  the  following  day  as  in  other  ment.  And  though  presentment  were 
cases,  unless  some  good  excuse  can  be  not  necessary,  it  is  to  ^  presumed  that 
shown.  Itfollowsfurther  that,  if  such  tl\e  drawer  and  indorsers  could  not  but 
notice  be  not  giren,  the  indorser,  being  have  contemplated  the  act  and  have 
now  discharged,  cannot  be  held  upon  expected  the  acceptance  of  the  paper, 
a  subsequent  demand  within  the  rea-  They  therefore,  being  reasonably  dis- 
sonable  or  prescribed  period,  followed  appointed,  are  entitled  to  notice  of  the 
by  immediate  notice  of  dishonor.  Bioe  non-acceptance.  Bank  of  Washington 
V.  Wesson,  11  Met.  400.  v.  Triplet^  1  Peters,  25;  Story,  Bills, 
Such  a  case  is  analogous  to  that  of  §  278;  8  Kent,  Com.  95 ;  ante,  p.  240. 
the  dishonor  of  a  time  bill  of  exchange.  The  rule  in  Pennsylyania  is  different, 
on  presentment  for  aeceptanee.  Such  as  will  be  seen  in  the  note  Just  cited, 
presentment,  at  we  have  elsewhere  Bead  p.  Adams,  6  Serg.  &  B.  856. 
(ante,  p.  289),  is  unneoessaiy ;  but 
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Fbbderick  W.  Walker  v.  Chablbs  Stetson. 

(14  Ohio  State,  89.    Supreme  Court,  December,  1862.) 

Domicile,  When  notice  ghould  be  eent,  —  The  fact  that  a  drawer  or  indorser  goes 
from  the  place  of  his  actual  residence  to  another  place  to  dispose  of  property, 
which  occupies  him  for  several  weeks  of  time,  does  not  make  such  town  his 
place  of  business  within  the  meaning  of  the  rule  upon  the  subject  of  notice, 
in  the  absence  of  all  explanation  as  to  the  mode  of  doing  the  business,  or  of 
his  relations  to  the  post-office  there. 

The  case  is  stated  in  the  opinion  of  the  court. 

Rakney,  J.  The  bills  of  exchange  upon  which  this  action 
was  brought  were  drawn  and  indorsed  by  the  plaintiff  in 
error.  His  liability  upon  them  was  conditional,  and  his  obli- 
gation to  pay  them  depended  upon  their  being  duly  dis- 
honored, and  legal  notice  of  such  dishonor ;  unless,  indeed, 
he  had  waived  such  diligence  on  the  part  of  the  holder.  The 
bills  were  legally  ^dishonored  and  properly  protested,  and 
notices  for  all  the  parties  conditionally  liable  were  in  due 
time  forwarded  to  the  defendant  in  error,  a  subsequent  in- 
dorser of  the  bills.  The  right  to  recover  was  placed  upon 
two  grounds :  1.  That  the  defendant  in  error  had,  on  the 
day  he  received  these  notices,  forwarded  by  mail,  those 
directed  to  the  plaintiff  in  error,  to  his  place  of  business  at 
Chicago ;  and,  2.  That  a  few  days  thereafter,  in  a  personal 
interview  with  the  defendant  in  error,  he  had  recognized  his 
liability  as  still  existing,  and  had  expressly  promised  to  pay 
the  bills.  The  verdict  of  the  jury  may  have  been  founded 
upon  the  ground  last  stated,  but,  as  there  was  a  conflict  in 
the  evidence  upon  it,  there  is  nothing  in  the  record  to  show 
that  it  was  ;  and  we  are,  consequently,  compelled  to  examine 
the  facts  applicable  to  the  first  ground,  and  the  instructions 
of  the  court  based  upon  that  state  of  facts.  - 

Stating  these  &ct8  as  broadly  as  any  thing  in  the  evidence 
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will  warrant,  they  amounted  to  this :  The  plaintiff  in  error 
was  a  resident  of  Morristown,  New  Jersey^  and  had  no  fixed 
residence  in  the  State  of  Ohio,  or  at  Chicago;  but  during 
most  of  the  season  of  1856  had  been  engaged  in  the  lumber 
business,  staying  at  Cleveland,  and  in  Ottawa  County,  where 
he  owned  a  saw-mill.  That  about  the  1st  of  November  he 
left  Cleveland,  and,  before  doing  so,  informed  the  defendant 
in  error  that  he  was  going  to  Chicago  to  dispose  of  a  quantity 
of  lumber  which  he  was  about  shipping  to  that  place,  and 
should  return  from  there  to  Cleveland ;  and  had  not  returned 
when  the  notices  were  mailed  to  him  at  Chicago  on  the  22d 
of  that  month,  —  that  being  the  very  day  upon  which  they 
were  received  by  the  defendant  in  error  from  the  notary  in 
New  York.  In  point  of  fact,  the  plaintiff  in  error  was  in 
Chicago  when  the  notices  were  mailed  to  him,  but  probably 
left  there  before  they  arrived,  and  shortly  after  was  in  Cleve- 
land, where  he  was  met  by  the  defendant  in  error,  and  fully 
informed  of  all  that  had  transpired. 

Upon  this  state  of  the  facts,  counsel  for  the  plaintiff  in 
error  requested  the  court  to  charge  the  jury :  "  That  if  the 
defendant's  residence  was  not  in  Chicago,  or  he  was  not  en- 
gaged in  any  permanent  business  there,  but  was  there  tempo- 
rarfly,  and  for  a  temporary  purpose  only,  the  sending  to  him, 
at  Chicago,  notices  of  the  protest  of  said  bills  of  exchange 
would  not  be,  unless  the  defendant  actually  received  them, 
due  diligence,  and  sufficient  to  charge  the  defendant  with  the 
paynaent  of  said  bills." 

To  which  the  court  responded  as  follows :  **  That  if  the 
defendant  did  not  reside  in  Chicago,  and  was  not  engaged  in 
any  permanent  business  there,  but  was  there  for  a  purpose 
merely  temporary,  sending  notices  of  protest  to  him  at 
Chioago  would  not,  as  a  proposition  of  law,  constitute  due 
diligence  sufficient  to  charge  the  defendant.  But  if  the 
defendant  had  gone  to  Chicago  on  business  which  would  de- 
tain him  an  indefinite  period  of  time,  and  might  occupy  him 
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there  during  the  remainder  of  the  season  of  navigation  on  the 
lakes,  that  might  be  the  proper  place  to  send  the  notices  to 
him  ;  and  it  was  a  question  of  fact  for  the  jury  to  find,  refer- 
ring to  all  the  testimony  on  that  question,  whether  the  busi- 
ness of  the  defendant  at  Chicago  was  of  that  character,  or 
whether  the  plaintiff  had  sufficient  reason  from  his  informa- 
tion derived  from  the  defendant,  or  from  his  own  knowledge 
of  the  defendant's  business,  to  believe  the  defendant  was  at 
Chicago  at  the  time  the  notices  were  sent  by  him,  such  notices 
would  be  due  diligence  on  the  part  of  the  plaintiff^  and  suffi- 
cient to  charge  the  defendant.'* 

If  we  were  permitted  to  treat  the  matter  as  a  question  of 
injury  to  the  plaintiff  in  error,  there  would  be  no  difficulty 
whatever  in  saying  that  he  lost  nothing  by  the  course  pur- 
sued by  the  defendant  in  error,  and  probably  was  actually 
informed  of  the  dishonor  of  the  bills  sooner  than  he  could 
have  been,  if  the  notices  had  been  sent  to  his  residence  in 
New  Jersey.  But  we  are  not  at  liberty  to  take  so  wide  ft 
view  of  the  subject.  The  law  has  very  definitely  settled  what 
shall  constitute  due  diligence  in  such  cases,  and  when  the 
facts  are  ascertained,  it  is  the  duty  of  the  court  to  determine, 
as  a  question  of  law,  whether  reasonable  diligence  has  been 
used ;  and  it  cannot  be  submitted  to  the  juiy  as  a  question 
of  fact.  Bank  of  Columbia  v.  Lawrence,  1  Peters,  578  [post]  ; 
Bank  of  Utica  v.  Bender,  21  Wend.  643  Ipost]  ;  Carroll  v. 
Upton,  8  Comst.  272  ;  Wheeler  v.  Field,  6  Met.  290 ;  Belden 
t^.  Lamb,  17  Conn.  442 ;  Lorain  Bank  of  Elyria  v.  Townsend, 
2  Ohio  State,  343.  The  object  has  been  to  attain  the  greatest 
possible  certainty  in  a  matter  so  vital  to  the  interests  of  the 
mercantile  community,  and  the  equities  of  particular  cases 
have  not  been  allowed  to  interfere  with  the  attainment  of 
this  object.  In  this  State,  these  rules  have  been  fully 
adopted  and  constantly  enforced,  and,  if  we  saw  reason  now 
to  doubt  their  justice  or  policy,  we  should  find  ourselves  un- 
able to  change  them,  without  a  corresponding  change  should 
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take  place  in  States  and  countries  with  which  our  commercial 
relations  are  so  extensive  and  important. 

The  parties  in  this  case  not  residing  in  the  same  place, 
there  is  no  doubt  that  it  was  a  proper  case  for  sending  the 
notices  by  mail,  and  in  such  cases  it  is  well  settled  that 
patting  into  the  po6t*office  seasonably  a  notice  properly  di- 
rected is,  in  itself,  due  diligence,  or  constructiye  notice,  and 
will  be  sufficient,  although  it  never  reaches  the  party  to 
whom  it  is  directed.  Woodcock  v.  Houldsworth,  16  Mees. 
&  W.  124 ;  Dickens  v,  Beal,  10  Peters,  570 ;  Jones  v.  Lewis, 
8  Watts  &  S.  14.  As  to  the  place  to  which  the  notice  should 
be  directed,  it  is  equally  well  settled  that  it  should  be  sent 
to  the  drawer  or  indorser's  residence  or  place  of  business,  if 
either  is  known  to  the  holder,  or,  upon  diligent  inquiry,  can 
be  ascertained ;  and  if  neither  are  known  nor  can  be  found, 
the  law  dispenses  with  any  notice  whatever.  Bank  of  the 
United  States  v.  Cameal,  2  Peters,  548 ;  Chitty,  Bills,  486 ; 
Bayley,  Bills,  280.  But  while  this  is  the  general  principle^ 
the  spirit  of  the  rule  certainly  is,  that  the  notice  should  be 
sent  to  such  place  that  it  will  be  most  likely  promptly  to 
reach  the  person  for  whom  it  is  intended ;  and  hence,  in  its 
application  to  particular  cases,  it  has  often  been  held  that  a 
notice  is  sufficient  if  sent  to  the  post-office  where  the  party 
usually  receives  his  letters,  although  not  that  of  his  residence, 
as  well  as  to  that  where  he  resides ;  and  in  all  cases  the  no- 
tice may  be  sent  to  the  place  pointed  out  by  the  drawer  or 
indorser,  and  in  general  will  be  sufficient,  both  in  reference 
to  himself  and  parties  who  stand  behind  him  on  the  bill. 
Reid  V.  Payne,  16  Johns.  218 ;  Bank  of  Geneva  v.  Hewlett, 
4  Wend.  828 ;  Bank  of  United  States  v.  Lane,  8  Hawks,  458 ; 
Shelton  v.  Braithwaite,  8  Mees.  &  W.  252.  Indeed,  it  is 
suggested  in  the  present  case  that  the  statement  made  by 
the  plaintiff  to  the  defendant  in  error  sufficiently  indicated 
Chicago  as  the  place  to  which  the  notices  might  be  sent. 
Whatever  of  weight  this  suggestion  may  properly  have,  it 
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can  only  be  considered  by  us  when  the  case  in  the  court 
below  appears  to  have  been  decided  upon  that  ground.  As 
yet  this  consideration  has  not  been  passed  upon  in  that  court. 

How  then,  in  view  of  the  foregoing  principles,  stands  the 
case  before  us?  Was  Chicago,  in  the  sense  of  the  legal  rule, 
so  far  the  residence  or  place  of  business  of  the  party  as  to 
make  the  notices  sent  there  constructive  notice  of  the  dis- 
honor of  the  bills  ?  A  very  careful  examination  of  all  the 
evidence  now  contained  in  the  record  has  fully  satisfied  us 
that  it  was  not.  Upon  this  point,  there  is  no  conflict  in  the 
evidence.  The  plaintiff  below  says  the  defendant  informed 
him  he  was  going  to  Chicago  ^^  to  dispose  of  a  quantity  of 
lumber,  which  he  was  about  shipping  to  that  place,  and 
should  return  from  there  to  Cleveland ;"  that  he  knew  the 
defendant  had  been  to  Chicago,  but  did  not  know  that  he 
was  there  when  the  notices  were  mailed,  and  had  reason  to 
believe  he  did  not  receive  them  there,  as  he  was  soon  after- 
ward back  to  Cleveland.  The  defendant  says  he  went  to 
Chicago,  and  was  there  from  the  1st  to  the  24th  of  No- 
vember, <>  disposing  of  a  quantity  of  lumber,"  and  in  the 
afternoon  of  the  day  last  named,  he  left  Chicago,  and  arrived 
at  Cleveland  on  the  morning  of  the  26th ;  that  he  had  no 
permanent  business  at  Chicago,  and  was  there  for  a  tempo- 
rary purpose  only,  and  never  received  the  notices  sent. 

The  question  is  then  reduced  to  this:  Does  going  to  a 
city  to  dispose  of  property,  which  occupies  the  party  for 
three  weeks  of  time,  without  one  word  of  explanation  as 
to  the  mode  of  doing  the  business,  or  his  relations  to  the 
post-office,  make  such  city  his  place  of  business  within  the 
meaning  of  the  commercial  rule  ?  If  we  were  to  affirm  that 
it  did,  the  principle  must  have  a  very  wide,  and  as  we  think 
a  very  disastrous,  application  to  a  lai^e  class  of  business  men, 
dealing  more  largely  than  any  other  in  commercial  paper. 
The  stock  and  produce  of  the  West  are  taken  to  the  eastern 
cities,  by  persons  engaged  in  that  business,  to  be  sold ;  and 
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most  western  merchants,  once  or  twice  in  each  year,  spend 
from  a  few  days  to  a  few  weeks  at  the  same  places,  replenish* 
ing  their  stocks  of  goods.  Did  anybody  ever  suppose  that 
these  persons  were  bound  to  watch  the  post-offices  in  those 
cities  for  notices  of  the  protest  of  their  paper  ?  We  think 
not ;  and  yet,  if  these  notices  are  sufficient,  we  see  no  distinc- 
tion to  be  taken  between  this  case  and  theirs.  It  is  very 
certain  that  no  decided  case  has  given  any  countenance  to 
the  supposition  that  such  a  notice,  not  received  by  the  paiiy, 
would  be  sufficient. 

The  cases  of  Tunstall  v.  Walker,  2  Sm.  &  M.  638,  and 
Chouteau  v.  Webster,  6  Met.  1,  have,  perhaps,  gone  to  the 
verge  of  the  law,  but  they  are  very  far  from  reaching  this  case. 
In  each  of  those  cases,  the  defendant  was,  at  the  time«the 
notice  was  forwarded  to  him  at  Washington,  a  senator  in 
Congress,  and  in  actual  attendance  on  that  body.  The  first 
of  these  cases  had  been  before  decided  by  the  High  Court  of 
Errors  and  Appeals,  and  is  reported  in  1  How.  (Miss.)  259. 
Upon  the  then  state  of  the  evidence,  the  court  held  that  a 
notice  sent  to  Washington  City,  when  the  senator  had  a  resi- 
dence in  the  State  which  he  represented,  would  not  be  suffi- 
cient to  charge  him  as  an  indorser ;  and  the  reason  assigned 
is  that  ^^  his  absence  was  but  temporary,  and  the  duration  of 
that  absence  uncertain.  In  case  of  such  absence  from  home, 
the  law  presumes  that  some  member  of  the  family  is  still 
at  the  residence,  and  that  communications  will  be  forwarded  to 
the  proper  address."  But,  upon  a  further  trial  of  the  case,  it 
was  proved  that  the  defendant  had  no  actual  residence  in 
Mississippi,  and  had  left  no  agent  at  his  last  place  of  abode  to 
receive  or  forward  his  letters ;  that  from  the  4th  of  Febru- 
ary, when  the  notice  was  forwarded,  to  the  4th  of  March 
ensuing,  he  was  in  the  actual  discharge  of  his  official  duties 
at  Washington,  and  in  the  daily  habit  of  receiving  his  letters 
at  the  post-office  in  that  city ;  and,  upon  this  state  of  facts, 
the  court  held  the  notice  sent  to  that  city  sufficient.    In  the 
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case  of  Chouteau  t^.  Webster,  the  defendant  had  left  an  agent 
in  Boston  in  charge  of  his  business,  but  this  was  unknown  to 
the  holder  of  tlie  paper;  and  upon  an  agreed  atatement  of 
the  facts  showing  that  the  notice  was,  in  due  time,  deposited 
in  the  post-o£Sce  directed  to  the  defendant  at  Washington, 
where  he  was  then,  and  for  some  time  afterward,  in  attend- 
ance upon  a  session  of  Congress ;  and  that  all  letters  ad« 
dressed  to  members  were  regularly  and  immediately  taken 
from  the  post-office  by  officers  of  the  Senate,  and  de- 
livered to  such 'members,  the  court  held  the  notice  sufficient. 
Shaw,  C.  J.,  after  premising  the  caution  that  the  ^^  decision  is 
founded  on  the  circumstances  of  the  particular  case,  and  may 
be  varied  by  other  facts,"  proceeds  to  place  it  upon  the 
ground  that,  while  the  defendant's  domicile  was  at  Boston, 
his  ^^  actual  residence "  was  at  Washington,  ^^  to  which,  for 
the  time  being,  he  was  fixed  by  his  pqblic  duty."  We  have 
no  doubt  of  the  correctness  of  these  decisions ;  and  no  com- 
ment can  be  necessary  to  distinguish  them  from  a  case  where 
the  party  simply  visits  a  place  for  a  purpose  clearly  tempo- 
rary  and  special,  with  no  proof  to  show  that  he  has  identified 
himself  with  its  business.  Or  establish  any  relations  with  its 
post-office.  Regarding  that  as  this  case,  we  are  clearly  of  the 
opinion  that  the  plaintiff  in  error  was  entitled  to  the  instruc- 
tion he  asked,  and  that  the  learned  judge  erred  in  the  quali- 
fications he  annexed  to  the  instruction  given. 

If  we  were  entirely  satisfied  of  the  correctness  of  this  quali- 
fication in  the  abstract,  we  should  still  be  compelled  to  re- 
verse the  judgment,  for  the  reason  that  there  was  no  evidenoe 
to  give  any  wider  scope  to  the  inquiry  than'  that  contemplated 
in  the  instruction  asked  for.  That  this  was  an  error  has 
been  settled  by  this  court,  and  the  value  of  jury  trial  wiU 
very  much  depend  upon  the  observance  of  the  principle.  In 
Bain  v.  Wilson,  10  Ohio  State,  16,  the  instruction  asked  and 
given,  as  well  as  the  qualification  annexed  by  the  court, 
were  all  held  to  be  a  correct  exposition  of  the  law ;  and  yet, 
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as  "  there  was  no  evidenoe  before  the  jury  which  required  or 
even  authorized  the  qualification  annexed  by  the  court/' 
the  judgment  was' reversed.  The  court  say:  *'The  judge 
must  co^ifine  himself  in  his  remarks  to  the  law  and  evidence 
of  the  case.  So  far  from  being  under  any  obligation  to  call 
the  attention  of  the  jury  to  a  conjectural  state  of  facts,  it 
would  be  highly  improper  for  him  to  do  so."  And  the  reason 
for  this  is  very  pertinently  stated  in  one  of  the  cases  referred 
to :  ^'  Jurors  are  constantly  inclined  to  look  to  the  opinion  of 
the  judge  for  instruction  as  to  what  is  and  what  is  not  evi- 
dence. When  he  tells  them  to  determine  a  given  problem 
from  the  evidence  before  them,  they  can  hardly  do  otherwise 
than  infer  that,  in  his  judgment,  there  is  evidence  upon  which 
their  verdict,  when  given,  may  rest."  Fay  v.  Grimsteed,  10 
Barb.  821. 

But  we  are  very  far  from  being  satisfied  that  the  qualifi- 
cation annexed  in  this  case  does  contain  a  correct  statement 
of  the  law.  After  stating  that,  if  the  plaintiff  in  error  was 
in  Chicago  for  a  purpose  merely  temporary,  the  notices 
would  not  be  sufficient,  the  court  proceed  to  say  that  if 
his  business  there  was  such  as  would  detain  him  an  indefinite 
time,  and  *^  might  occupy  him  there  during  the  remainder 
of  the  season  of  navigation  on  the  lakes,"  it  might  be  proper 
to  send  the  notices  to  that  place.  If  he  went  there  for  the 
special  purpose  stated  in  the  evidence,  we  do  not  think  it 
would  make  any  difference  that  he  could  not  tell  precisely 
when  he  would  be  able  to  sell  his  property ;  and,  when  it  is 
remembered  that  this  was  in  the  month  of  November,  we  do 
not  think  that  a  delay  in  effecting  his  object  until  the  navi- 
gation should  close  would  be  in  any  way  decisive.  At  most, 
it  would  be  but  a  circumstance,  entitled  to  its  just  weight 
with  others  in  determining  the  question  whether  Chicago 
was  his  place  of  business,  or  whether  he  was  a  mere  sojourner 
there  for  a  special  and  limited  purpose.  In  the  one  case,  he 
might  be  charged  by  a  notice  sent  to  that  post-office,  because 
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be  is  presumed  to  have  established  relations  with  it ;  in  the 
other,  no  such  presumption  arises,  and  he  can  be  charged 
only  upon  the  actual  receipt  of  the  notice.  Indeed,  when 
the  whole  iostruction  is  taken  together,  it  amounts  to  little 
less  than  a  request  to  the  jury  to  go  beyond  the  uncontra- 
dicted and  legally  insufficient  facts  in  evidence,  and  inquire 
into  the  motives  of  the  plaintiff  below ;  and  concluding  with 
the  positive  instruction  that,  if  he  had  sufficient  reason  *^  to 
believe  the  defendant  was  at  Chicago  at  the  time  the  notices 
were  sent,"  they  would  be  sufficient  to  charge  him. 

Without  perhaps  intending  to  do  so,  it  seems  to  us  that 
the  court  has  incautiously  surrendered  its  rightful  province 
to  judge  of  the  sufficiency  of  the  facts  to  constitute  due 
diligence,  and  has  devolved  that  duty  upon  the  jury.  To 
approve  of  that  would  be  to  abandon  all  that  has  been 
gained  in  the  way  of  certainty,  in  the  determination  of  ques- 
tions of  this  character. 

a 

While  it  is  true  that  the  rules  necessary  to  be  observed 
in  charging  parties  conditionally  Uable  upon  negotiable  paper 
are  strict,  and  require  much  care  and  promptitude  on  the 
part  of  the  holder,  yet  they  are  such  as  long  experience  has 
demonstrated  to  be  necessary,  and  a  substantial  compliance 
with  them  lies  at  the  very  foundation  of  the  contract  into 
which  the  drawer  or  indorsers  enters.  His  contract  is  con- 
ditional ;  and  to  make  it  absolute,  without  a  fair  performance 
of  the  conditions,  would  be  to  make  a  contract  for  him, 
instead  of  enforcing  the  one  he  has  made  for  himself. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
to  the  Distiict  Court  of  Cuyahoga  County  for  further  pro- 
ceedings. 


BANK  OF  COLUKBIA  t^.  LAWBENGB.  SS8 


Thb  Bank  of  Columbia,  Use  of  the  Bakk  of  the 
United  States,  v.  John  Lawrence. 

(1  Feten,  578.     Supreme  Court  of  the  United  States,  January,  1828.) 

When  notice  skeuid  be  eent.  —  Actual  notice  to  an  indoneris  not  required ;  doe 
diligence  onlj  is  necessary.  Therefore,  in  the  case  of  an  indorser  who  lired 
in  the  coontry,  two  or  three  miles  distant  from  the  place  (G.)  at  which  the 
note  in  question  was  payable,  where  he  usnally  reoetred  his  mail,— Aejeif,  that 
notice  left  in  the  postK»fflce  at  O.,  directed  to  him  at  that  place,  was  sufficient 
to  charge  him. 

The  case  is  stated  in  the  opinion  of  the  court. 

Thompson,  J.  This  case  comes  before  the  court  upon  a 
writ  of  error  to  the  Circuit  Court  of  the  District  of  Columbia* 

The  defendant  was  sued  as  indorser  of  a  promissory  note 
for  $5,000,  made  by  Joseph  Mulligan,  bearing  date  the  15th 
of  July,  1819,  and  payable  sixty  days  after  date,  at  the  Bank 
of  Columbia.  The  making  and  indorsing  the  note,  and  the 
demand  of  payment,  were  duly  proved ;  and  the  only  ques- 
tion upon  the  trial  was  touching  the  manner  in  which  notice 
of  non-payment  was  given  to  the  indorser,  no  objection  being 
made  to  the  sufBciency  of  the  notice  in  point  of  time. 

The  material  facts  before  the  court  upon  this  part  of  the 
case,  as  shown  by  the  bill  of  exceptions,  were,  that  the  bank- 
ing-house of  the  plaintiff  was  in  Oeorgetown,  at  which  place 
the  note  appears  to  be  dated ;  that  some  time  before  the 
note  fell  due,  the  defendant  had  lived  in  the  city  of  Washing- 
ton, and  carried  on  the  business  of  a  morocco  leather-dresser, 
keeping  a  shop  and  living  in  a  house  of  his  own  in  the  said 
city  ;  that,  about  the  year  1818,  he  sold  his  shop  and  stock- 
in-trade  and  relinquished  his  business,  and  removed  with  his 
family  to  a  farm  in  Alexandria  County,  within  the  District  of 
Columbia,  and  about  two  or  three  miles  from  Georgetown ; 
that  the  Oeorgetown  post-office  was  the  nearest  post-office  to 
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his  place  of  residence,  and  the  one  at  which  he  usually  re- 
ceived his  letters. 

The  notice  of  non-payment  was  put  into  the  postroffice  at 
Georgetown,  addressed  to  the  defendant  at  that  place.  It 
was  proved  on  the  part  of  the  defendant  that,  at  the  time  of 
his  removal  into  the  country,  and  from  that  time  until  after 
the  note  in  question  fell  due,  he  continued  to  be  the  owner  of 
the  house  in  Washington,  where  he  formerly  lived,  and  which 
was  occupied  by  his  sister-in-law,  Mrs.  Harbaugh;  that  he 
came  frequently  and  regularly  every  week,  and  as  often  as 
two  or  three  times  a  week,  to  this  house,  where  he  was  em- 
ployed in  winding  up  his  former  business  and  settling  his 
accounts,  and  where  he  kept  his  books  of  account,  and  where 
his  bank  notices,  such  as  were  usually  served  by  the  runner 
of  the  bank  on  parties  who  were  to  pay  notes,  were  some- 
times left,  and  sometimes  at  a  shop  opposite  to  his  house,  and 
where  also  his  newspapers  and  foreign  letters  were  left ;  that 
his  coming  to  town  and  so  employing  himself  was  generally 
known  to  persons  having  business  with  him;  that  his  resi- 
dence in  the  country  was  known  to  the  cashier  of  the  bank ; 
that  there  was  a  regular,  daily  mail  from  Georgetown  to  the 
city  of  Washington,  and  that  the  defendant's  house  was 
situated  in  Washington,  less  than  a  quarter  of  a  mile  from 
Georgetown. 

There  was  also  some  evidence  given  on  the  part  of  the 
plaintiffs  tending  to  show  that  the  usage  of  the  bank  in  serv- 
ing notices  in  similar  cases  was  conformable  to  the  one  here 
pursued,  and  tliat  the  defendant  was  apprised  of  such  usage ; 
but  that  the  testimony  may  be  laid  out  of  view,  as  this  court 
does  not  found  its  opinion  in  any  measure  upon  that  part  of 
the  case.  Upon  this  evidence,  the  plaintiffs  prayed  the  court 
to  instruct  the  jury  that  it  was  not  incumbent  on  them  to  have 
left  the  notice  of  the  non-payment  of  the  note  at  the  house 
occupied  by  Mrs.  Harbaugh,  as  stated  in  the  evidence ;  but 
that  it  was  sufficient,  under  the  circumstances  stated,  to  leave 
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the  notice  at  the  po8t-o£Bce  in  Georgetown ;  which  instruc- 
tions the  court  refused  to  give,  but  instructed  the  jury  that 
their  verdict  must  be  governed  according  to  their  opinion 
and  finding  on  the  subject  of  usage,  which  had  been  given 
in  evidence. 

The  jury  found  a  verdict  for  the  defendant. 

From  this  statement  of  the  case,  it  appears  that  the  note 
was  made  at  Georgetown,  payable  at  the  Bank  of  Columbia 
in  that  town ;  that  the  defendant,  when  he  indorsed  the  note, 
lived  in  the  county  of  Alexandria,*  within  the  District  of 
Columbia,  and  having  what  is  alleged  to  have  been  a  place  of 
business  in  the  city  of  Washington ;  and  the  notice  of  non- 
payment was  put  into  the  Georgetown  post-o£Sce,  addressed 
to  the  defendant  at  that  place,  by  which  it  is  understood  that 
the  notice  was  either  enclosed  in  a  letter,  or  the  notice  itself 
sealed  and  superscribed  with  the  name  of  the  defendant,  with 
the  direction  ^^  Georgetown  "  upon  it ;  and  whether  this  no- 
tice is  sufiGcient  is  the  question  to  be  decided. 

If  it  should  be  admitted  that  the  defendant  had  what  is 
usually  called  a  place  of  business  in  the  city  of  Washington, 
and  that  notice  served  there  would  have  been  good,  it  by  no 
means  follows  that  service  at  his  place  of  residence  in  a  dif- 
ferent place  would  not  be  equally  good.  Parties  may  be,  and 
frequently  are,  so  situated  that  notice  may  well  be  given  at 
either  of  several  places.  But  the  evidence  does  not  show 
that  the  defendant  had  a  place  of  business  in  the  city  of 
Washington,  according  to  the  usual  commercial  understand- 
ing of  a  place  of  business.  There  was  no  public  notoriety  of 
any  description  given  to  it  as  such,  no  open  or  public  busi- 
ness of  any  kind  carried  on,  but  merely  occasional  employment 
there  two  or  three  times  a  week,  in  a  house  occupied  by 
another  person,  and  the  defendant  only  engaged  in  settling 
up  his  old  business.  In  this  view  of  the  case,  the  inquiry  is 
narrowed  down  to  the  single  point  whether  notice  through 
the  post-office  at  Greorgetown  was  good,  the  defendant  resid- 
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ing  in  the  oountiy,  two  or  three  miles  distant  from  that  place, 
in  the  county  of  Alexandria. 

The  general  rule  is,  that  the  party  whose  duty  it  is  to  give 
notice  in  such  oases  is  hound  to  use  due  diligence  in  oommu* 
nicating  such  notice.  But  it  is  not  required  of  him  to  see 
that  the  notice  is  brought  home  to  the  party.  He  may  employ 
the  usual  and  ordinary  mode  of  conveyance,  and,  whether  the 
notice  reaches  the  party  or  not,  the  holder  has  done  all  that 
the  law  requires  of  him. 

It  seems  at.  this  day  to  be  well  settled  that,  when  the  facts 
are  ascertained  and  undisputed,  what  shall  constitute  due 
diligence  is  a  question  of  law.  This  is  certainly  best  calculated 
to  have  fixed  on  uniform  rules  on  the  subject,  and  is  highly 
important  for  the  safety  of  holders  of  commercial  paper. 

And  these  rules  ought  to  be  reasonable  and  founded  in 
general  convenience,  and  with  a  view  to  dog  as  little  as  pos- 
sible, consistently  with  the  safety  of  parties,  the  circulation 
of  paper  of  this  description  ;  and  the  rules  which  have  been 
settled  on  this  subject  have  had  in  view  these  objects.  Thus, 
when  a  party  entitled  to  notice  has  in  the  same  city  or  town 
a  dwelling-house  and  counting-house  or  place  of  business 
within  the  compact  part  of  such  city  or  town,  -a  notice  de- 
livered at  either  place  is  sufficient ;  and,  if  his  dwelling  and 
place  of  business  be  within  the  district  of  a  letter-carrier,  a 
letter  containing  such  notice,  addressed  to  the  party  and  left 
at  the  post-office,  would  also  be  sufficient.  All  these  are 
usual  and  ordinary  modes  of  communication,  and  such  as 
afford  reasonable  ground  for  presuming  that  the  notice  will 
be  brought  home  to  the  party 'without  unreasonable  delay. 
So  when  the  holder  and  indorser  live  in  different  post-towns, 
notice  sent  by  the  mail  is  sufficient,  whether  it  reaches  the 
indorser  or  not.  And  this  for  the  same  reason,  that  the  mail 
being  a  usual  channel  of  communication,  notice  sent  by  it 
is  evidence  of  due  diligence.  And  for  the  sake  of  general 
convenience  it  has  been  found  necessary  to  enlarge  this  rule. 
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And  it  is  accordingly  held,  that,  when  the  party  to  be  affected 
by  the  notice  resides  in  a  different  place  from  the  holder,  the 
notice  may  be  sent  by  the  mail  to  the  post-office  nearest  to 
the  party  entitled  to  such  notice.  It  has  not  been  thonght 
advisable,  nor  is  it  believed  that  it  would  comport  with  prac- 
tical convenience,  to  fix  any  precise  distance  from  tiie  post- 
office  within  which  the  party  most  reside  in  order  to  make 
this  a  good  service  of  the  notice.  Nor  would  we  be  under- 
stood as  laying  it  down  as  a  universal  rule,  that  Hbe  notice 
must  be  sent  to  the  post-office  nearest  to  the  residence  of  the 
party  to  whom  it  is  addressed.  If  he  was  in  the  habit  of 
receiving  his  letters  through  a  more  distant  post-office,  and 
that  circumstance  was  known  to  the  holder  or  party  giving 
the  notice,  that  might  be  the  more  pt'oper  channel  of  com- 
munication, because  he  would  be  most  likely  to  receive  it  in 
that  way ;  and  it  would  be  the  ordinary  mode  of  communi- 
cating information  to  him,  and  tiierefore  evidence  of  due 
diligence. 

In  cases  of  this  description,  where  notice  is  sent  by  mail  to 
a  party  living  in  the  country,  it  is  distance  alone,  or  the 
usual  couise  of  receiving  letters,  which  must  determine  suffi- 
ciency of  the  notice.  The  residence  of  the  defendant,  there^ 
fore,  being  in  the  county  of  Alexandria,  cannot  affect  tiie 
question.  It  was  in  proof  that  the  post-office  in  Georgetown 
was  the  one  nearest  his  residence,  and  pnly  two  (»r  three 
miles  distant,  and  through  which  he  usucdly  received  his 
letters.  The  letter  containing  the  notice,  it  is  true,  was 
directed  to  him  at  Georgetown.  But  there  is  nothing  show- 
ing that  this  occasioned  any  mistake  or  misapprehension  with 
respect  to  the  person  intended,  or  any  delay  in  receiving  the 
notice.  And  as  the  letter  was  there  to  be  delivered  to  the 
defendant,  and  not  to  be  forwarded  to  any  other  post-office, 
the  address  was  unimportant,  and  could  mislead  no  one. 

No  cases  have  fallen  under  the  notice  of  the  court  which 
have  suggested  any  limits  to  the  distance  from  the  post-office 
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within  which  a  party  must  reside  in  order  to  make  the  ser- 
vice  of  the  notice  in  this  manner  good.  Cases,  however, 
have  occorred,  where  the  distance  was  much  greater  than  in 
the  one  now  before  the  court,  and  the  notice  held  sufficient 
16  Johns.  218.  In  cases  where  the  party  entitled  to  notice 
resides  in  the  country,  unless  notice  sent  by  mail  is  sufficient, 
a  special  messenger  must  be  employed  for  the  purpose  of 
serving  it  And  we  think  that  the  present  case  is  clearly  one 
which  does  not  impose  upon  the  plaintiffs  such  duty.  We  do 
not  mean  to  say  no  such  cases  can  arise,  but  they  will  seldom 
if  ever  occur,  and,  at  all  events,  such  a  course  ought  not  to 
be  required  of  a  holder,  except  under  very  special  circum- 
stances. Some  countenance  has  lately  been  given  to  this 
practice  in  England  in  extraordinary  cases,  by  allowing  the 
holder  to  recover  of  the  indorser  the  expense  of  serving  notice 
by  a  special  messenger.  The  case  of  Pearson  v.  Crallan,  2 
Smith,  404 ;  Chitty,  222,  n.,  is  one  of  this  description.  But 
in  that  case,  the  court  did  not  say  that  it  was  necessary  to 
send  a  special  messenger ;  and  it  was  left  to  the  jury  to  de- 
cide whether  it  was  done  wantonly  or  not.  The  holder  is 
not  bound  to  use  the  mail  for  the  purpose  of  sending  notice. 
He  may  employ  a  special  messenger  if  he  pleases,  but  no  case 
has  been  found  where  the  English  courts  have  directly 
decided  that  he  must.  To  compel  the  holder  to  incur  such 
expense  would  be^  unreasonable,  and  the  policy  of  adopting 
a  rule  that  will  throw  such  an  increased  charge  upon  com- 
mercial paper  on  the  party  bound  to  pay  is  at  least  veiy 
questionable. 

We  are  accordingly  of  opinion  that  the  notice  of  non- 
payment was  duly  served  upon  the  defendant,  and  that  the 
court  erred  in  refusing  so  to  instruct  the  juiy. 

Judgment  reversed^  and  venire  facias  de  novo  awarded. 
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Bake  op  Utioa  v.  Bendeb. 

(21  Wendell,  648.     Supreme  Court  of  New  York,  October,  1839.) 

Diligence.  Law  and  fact,  —  When  the  facts  are  all  found,  what  is  reasonable 
diligence  is  a  question  of  law. 

JRioaonabU  diligence,  fiot  excessive,  required.  —  The  holder  of  a  bill  inquired  of  the 
drawer,  upon  discounting  the  same,  where  the  defendant,  an  accommodation 
indorser  of  the  drawer,  resided.  Notice  was  sent  according  to  the  answer 
given.  Bdd,  that  this  was  reasonable  diligence,  nothing  having  occurred 
to  lead  the  holder  to  distrost  the  information  receiYed,  though  the  indorser 
actually  lived  in  a  di^rent  place  from  that  named,  and  received  his  mail  in 
a  thurd. 

The  case  is  sufficiently  stated  in  the  head-note  and  in  the 
opinion  of  the  court. 

Bbonson,  J.  When  the  facts  are  all  ascertained,  what  is 
reasonable  diligence  is  a  question  of  law.  ^^  This  results," 
said  Spencer,  J.,  in  Bryden  v.  Bryden,  11  Johns.  187,  "  from 
the  necessity  of  having  some  fixed  legal  standard,  by  which 
men  may  not  only  know  the  law,  but  be  protected  by  it." 
Bayley,  Bills,  142,  144,  and  notes.  The  judge  was  not 
requested  to  submit  the  question  of  due  diligence  to  the 
jury ;  but,  had  it  been  otherwise,  he  was  right  in  treating 
it  as  a  question  of  law,  there  being  no  dispute  about  the 
fiftcts. 

Was  there  reasonable  diligence  in  endeavoring  to  ascertain 
ihe  place  to  which  the  notice  should  be  directed?  Not 
knowing  where  the  defendant  lived,  the  plaintifb  inquired  of 
the  drawer,  for  whose  accommodation  the  bill  was  discounted, 
and  relying  upon  the  information  given  by  him,  they  sent 
the  notice  to  Chittenango,  when  it  should  have  been  sent  to 
Manlius  or  Hartsville.  This  is  not  like  the  case  of  the  Cat- 
skill  Bank  v.  Stall,  15  Wend.  364,  affirmed  in  error,  18  id. 
466 ;  for  there  the  person  who  took  the  note  to  the  bank, 
and  gave  the  information  on  which  the  notice  was  misdi- 
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rected,  was  the  agent  of  the  indorBers,  and  they  had  no  right 
to  complain  that  credit  had  been  given  to  what  was,  in  effect, 
their  own  representation. 

But  I  am  unable  to  distinguish  this  from  ihe  case  of  the 
Bank  of  Utica  v.  Davidson,  5  Wend.  687.  That  was  an  ac- 
tion against  the  indorser  of  a  note  which  had  been  discounted 
for  the  accommodation  of  the  maker,  and  the  notice  of  pro- 
test was  sent  to  Bainbridge,  when  it  should  have  been  sent 
to  Masonville,  where  the  indorser  lived.  The  person  who 
took  the  note  to  the  bank,  and  gave  the  information  on  which 
the  plaintiffs  acted,  was  the  agent  of  the  maker,  and  it  was 
held  that  there  had  been  due  diligence,  and  judgment  was 
rendered  for  the  plaintiffs.  Sutherland,  J.,  mentions  the 
fact  that  the  note  was  dated  at  Bainbridge,  where  the  notice 
was  sent,  and  that  the  indorser  had  but  recently  removed 
from  that  place  ;  but  the  case  was  put  mainly  on  the  ground, 
that  the  plaintiffs  had  a  right  to  rely  on  the  information  given 
by  the  agent  of  the  maker  when  the  note  was  discounted. 
In  the  case  at  bar,  notice  was  directed  to  the  place  where  the 
bill  purports  to  have  been  drawn;  and  the  only  difference 
between  this  and  the  case  of  the  Bank  of  Utica  t;.  Davidson 
consists  in  the  single  fact,  —  that  the  indorser  of  this  bill  had 
never  lived  at  Chittenango.  That  does  not,  I  think,  fur- 
nish sufficient  ground  for  a  solid  distinction  between  the  two 
cases. 

How  does  the  question  stand  upon  principle  ?  It  is  not 
absolutely  necessary  that  notice  should  be  brought  home  to 
the  indorser,  nor  even  that  it  should  be  directed  to  the  place 
of  his  residence.  It  is  enough  that  the  holder  of  a  bill  make 
diligent  inquiry  for  the  indorser,  and  acts  upon  the  best 
Information  he  is  able  to  procure.  If  after  doing  so,  the 
notice  fail  to  reach  the  indorser,  the  misfortune  faUs  on  him, 
not  on  the  holder.  There  must  be  ordinary  or  reasonable 
diligence,  —  such  as  men  of  business  usually  exercise  when 
their  interest  depends  upon  obtaining  correct  infonnation. 
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The  holder  must  act  in  good  faith,  and  not  give  credit 
to  donbtful  intelligence  when  better  could  have  been  ob* 
tained. 

Now,  what  was  done  in  this  case  ?  The  plaintiffs  inquired 
of  Cobb,  the  drawer  of  the  bill,  who  would  of  course  be  likely 
to  know  where  his  accommodation  indorser  Uved.  They  saw 
that  the  defendant,  by  lending  his  name,  had  evinced  his 
confidence  in  the  integrity  of  the  drawer ;  and  so  far  as  ap* 
pears,  nothing  had  then  occurred  which  should  have  led  the 
plaintiffii,  or  any  prudent  man,  to  distrust  the  accuracy  of 
Cobb's  statements  concerning  any  matter  of  fact  within  his 
knowledge.  He  professed  to  be  able  to  give  the  desired 
information,  and  his  answer  was  unequivocal.     If  Cobb  was 

» 

worthy  of  being  believed,  there  was  no  reason  for  doubt  that 
the  indorser  resided  at  Chittenango.  The  plaintiff  confided 
in  this  information,  and  acted  upon  it. 

But  it  is  said  that  Cobb  had  an  interest  in  giving  false 
information  for  the  purpose  of  protecting  his  accommodation 
indorser,  and  consequently  that  the  plaintiffs  should  not  have 
trusted  to  his  statement.  He  certainly  had  no  legal  interest 
in  the  question.  If  the  bill  was  not  accepted  and  paid  by  the 
drawee,  Cobb,  as  the  drawer,  was  bound  to  pay  and  take  it 
up  from  the  holder ;  and  if  the  indorser  was  charged,  Cobb 
was  bound  to  see  him  indemnified.  In  a  legal  point  of  view, 
it  was  wholly  a  matter  of  indifference  to  him  whether  notice 
of  the  dishonor  of  the  bill  should  be  brought  home  to  the 
indorser  ot  not.  Before  anything  can  be  made  out  of  the 
objection,  we  must  say  that  the  plaintiff  were  bound  to  sus- 
pect that  Cobb,  when  he  presented  the  biU,  intended  to  com- 
mit a  fraud ;  that  he  was  obtaining  a  discount  upon  a  draft 
which  he  knew  would  not  be  paid,  either  by  the  drawee  or  by 
himself ;  that  the  money  was  to  be  lost  to  some  one,  and  that 
he  preferred  the  loss  should  fall  on  the  holder  rather  than  the 
indorser ;  and  consequently,  that  he  would  give  false  infor- 
mation concerning  the  proper  place  for  directing  notice.    It 


882  PROCEEDINGS  OK  DISHONOR. 

is  quite  evident  that  the  plaintiflfs  entertained  no  such  sus- 
picion ;  for,  if  they  had,  they  would  neither  have  confided  in 
the  statements  of  Cobb,  nor  would  they  have  loaned  him  the 
money.  I  think  they  were  not  bound  to  believe  that  a  fraud 
was  intended.  There  was  nothing  in  the  circumstances  of 
the  case  calculated  to  induce  such  a  belief  in  the  mind  of  any 
man  of  ordinary  prudence  and  foresight.  This  was  an  every- 
day business  transaction,  where  men  must  of  necessity  repose 
a  reasonable  degree  of  confidence  in  each  other,  and  no  one 
can  be  chargeable  with  a  want  of  diligence  for  trusting  to 
information  which  would  usually  be  deemed  satisfactory 
among  business  men.  If  there  was  any  ground  whatever 
for  suspecting  fraud  on  the  part  of  Cobb,  it  was,  to  say  the 
least,  very  slight,  and  was  fully  counterbalanced  by  the  fact 
that  the  defendant  had  testified  his  confidence  in  Cobb 
by  lending  his  name  as  indorser.  The  plaintiffs  have,  I 
think,  lost  nothing  by  trusting  to  information  derived  &om 
the  drawer  of  the  bill,  instead  of  seeking  it  from  some  other 
individual. 

The  case  then  comes  to  this.  The  plaintiffs  applied  for 
information  to  a  man  worthy  of  belief,  and  who  was  likely  to 
know  where  the  indorser  lived.  They  received  such  an 
answer  as  left  no  reasonable  ground  for  doubt  that  Chitte- 
nango  was  the  place  to  which  the  notice  should  be  sent.  I 
think  they' were  not  bound  to  push  the  inquiry  further. 
Men  of  business  usually  act  upon  such  information.  They 
buy  and  sell,  and  do  other  things  affectiQg  their  interest, 
upon  the  credit  which  they  give  to  thb  declarations  of  a 
single  individual  concerning  a  particular  fact  of  this  kind 
within  his  knowledge.  This  is  matter  of  common  experience. 
Ordinary  diligence  in  a  case  like  this  can  mean  no  more  than 
that  the  inquiry  shall  be  pursued  until  it  is  satisfactorily 
answered.  This  is  the  only  practical  rule.  If  the  holder  of 
a  bill  is  required  to  go  further,  it  is  impossible  to  say  where 
he  can  safely  stop.    Would  it  be  enough  to  inquire  of  two» 
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three,  or  four  individuals,  or  must  he  seek  intelligence  from 
every  man  in  the  place  likely  to  know  anything  about  the 
matter?  It  would  be  difficult,  if  not  impossible,  to  answer 
this  question.  New  trial  denied. 


B.  &  I.  Q.  Aymab  t;.  Sheldon  and  Others. 

(12  Wendell,  489.     Supreme  Court  of  New  York,  October,  1834.) 

Bill  drawn  in  one  country  and  indoned  in  another,  —  In  an  action  by  an  indorsee 
against  an  indorser  of  a  bill  of  exchange  drawn  in  a  foreign  country,  and  in- 
dorsed and  negotiated  to  the  plaintiff  in  New  York,  the  law  of  New  York 
must  determine  whether  the  proper  steps  hare  been  taken  to  charge  the 
indorser. 

» 

B.  &  I.  Q.  Aymar,  the  defendants  below,  were  indorsers  of 
a  bill  of  exchange  drawn  by  certain  parties  at  St.  Pierre,  in 
the  French  Island  of  Martinique,  on  parties  at  Bordeaux, 
France.  It  was  made  payable  at  twenty-four  days'  sight  to 
the  order  of  the  defendants,  a  firm  in  New  York,  at  which 
place  they  indorsed  it  to  the  plaintifiGs,  they  also  being  citi- 
zens of  the  United  States. 

The  bill  was  presented  for  acceptance  and  dishonored; 
whereupon  due  notice  was  given  the  defendants,  and  this 
action  instituted. 

The  defendants  insisted  that  they  were  protected  by  the 
la\f  of  France,  which  is  sufficiently  stated  in  the  opinion  of 
the  court.  Verdict  and  judgment  for  the  plaintiffs,  to  re- 
verse which  the  defendants  sued  out  this  writ  of  error. 

Nelson,  J.  The  only  material  question  arising  in  this 
case  is,  whether  the  steps  necessary  on  the  part  of  the 
holders  of  the  bill  of  exchange  in  question,  to  subject  the  in- 
d<»:ser8  upon  default  of  the  drawees  to  accept,  must  be  deter- 
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mined  bj  the  French  law,  or  the  law  of  this  State.  If  by 
our  law,  the  plaintiffs  below  are  entitled  to  retain  the  judg- 
ment ;  if  by  the  law  of  France,  as  set  out  and  admitted  in  the 
pleadings,  the  judgment  must  be  reversed. 

We  have  not  been  referred  to  any  case,  nor  have  any  been 
found  in  our  researches,  in  which  the  point  now  presented 
has  been  examined  or  adjudged.  But  there  are  some  familiar 
principles  belonging  to  the  law  merchant,  or  applicable  to 
bills  of  exchange  and  promissory  notes,  which  we  think  are 
decisive  of  it.  The  persons  in  whose  favor  the  bill  was 
drawn  were  bound  to  present  it  fdr  acceptance  and  for  pay- 
ment, according  to  the  law  of  France,  as  it  was  drawn  and 
payable  in  French  territories ;  and  if  the  rules  of  law  govern- 
ing them  were  applicable  to  the  indorsers  and  indorsees  in 
this  case,  the  recovery  below  could  not  be  sustained,  because 
presentment  for  payment  would  have  been  essential  even 
after  protest  for  non-acceptance.  No  principle,  however, 
seems  more  fully  settled  or  better  understood  in  commercial 
law,  than  that  the  contract  of  the  indorser  is  a  new  and  inde- 
pendent contract,  and  that  the  extent  of  his  obligations  is 
determined  by  it.  The  transfer  by  indorsement  is  equivalent 
in  effect  to  the  drawing  of  a  bill,  the  indorser  being  in  almost 
every  respect  considered  as  a  new  drawer.  Chitty,  Bills,  142 ; 
8  East,  482  ;  2  Burr.  674,  675 ;  1  Str.  441 ;  Selw.  N.  P.  256. 
On  this  ground,  the  rate  of  damages  in  an  action  against  the 
indorser  is  governed  by  the  law  of  the  place  where  the  in- 
dorsement is  made,  being  regulated  by  the  lex  loci  contractus. 
6  Cranch,  21 ;  2  Kent's  Com.  460 ;  4  Johns.  119.  That  the 
nature  and  extent  of  the  liabilities  of  the  drawer  or  indorser 
are  to  be  determined  according  to  the  law  of  the  place  where 
the  bill  is  drawn  or  indorsement  made  has  been  adjudged 
both  here  and  in  England.  In  Hicks  v.  Brown,  12  Johns. 
142,  the  bill  was  drawn  by  the  defendant  at  New  Orleans,  in 
favor  of  the  plaintiff,  upon  a  house  in  Philadelphia ;  it  was 
protested  for  non-acceptance,  and  due  notice  given ;  the  de- 
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fendant  obtained  a  discharge  under  the  insolvent  laws  of 
New  Orleans  after  such  notice,  by  which  he  was  exonerated 
from  all  debts  previously  contracted,  and,  in  that  State,  of 
course  from  the  bill  in  question.  He  pleaded  his  discharge 
here,  and  the  court  say :  ^*  It  seems  to  be  well  settled,  both 
in  our  own  and  in  the  English  courts,  that  the  discharjge  is  to 
operate  according  to  the  lex  loci  upon  the  contract  where  it 
was  made  or  to  be  executed.  The  contract  in  this  case  origi- 
nated  in  New  Orleans,  and  had  it  not  been  for  the  circum- 
stance  of  the  bill  being  drawn  upon  a  person  in  another  State, 
there  could  be  no  doubt  but  the  dischaige  would  reach  this 
contract;  and  this  circumstance  can  make  no  difference,  as 
the  demand  is  against  the  defendant  as  drawer  of  the  bill,  in 
consequence  of  the  non-acceptance.  The  whole  contract  or 
responsibility  of  the  drawer  was  entered  into  and  incurred  in 
New  Orleans."  The  case  of  Potter  v.  Brown,  5  East,  124, 
contains  a  similar  principle.  See  also  8  Mass.  81 ;  Van  Raugh 
V.  Van  Arsdaln,  3  Gaines,  154 ;  1  Cowen,  107 ;  6  Cranch, 
221 ;  4  Cowen,  512,  n. 

The  contract  of  indorsement  was  made  in  this  case,  and  the 
execution  of  it  contemplated  by  the  parties  in  this  State; 
and  it  is  therefore  to  be  construed  according  to  the  laws  of 
New  York.  The  defendants  below,  by  it,  here  engage  that 
the  drawees  will  accept  and  pay  the  bill  on  due  presentment, 
or,  in  case  of  their  default  and  notice,  that  they  will  pay  it. 
All  the  cases  which  determine  that  the  nature  and  extent  of 
the  obligation  of  the  drawer  are  to  be  ascertained  and  settled 
according  to  the  law  of  the  place  where  the  bill  is  drawn  are 
equally  applicable  to  the  indorser;  for,  in  respect  to  the 
holder,  he  is  a  drawer.  Adopting  this  rule  and  construction, 
it  follows  that  the  law  of  New  York  must  settle  the  liability 
of  the  defendants  below.  The  bill  in  this  case  is  payable 
twenty-four  days  after  sight,  and  must  be  presented  for 
acceptance ;  and  it  is  weU  settled  by  our  law,  that  the  holder 
may  have  immediate  recourse  against  the  indorser  for  the  de- 
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fault  of  the  drawee  in  this  respect    3  Johns.  202 ;  Chitty, 
Bills,  231,  and  cases  there  cited. 

Upon  the  principle  that  the  rights  and  obligations  of  the 
parties  are  to  be  determined  by  the  law  of  the  place  to  which 
they  had  reference  in  making  the  contract,  there  are  some 
steps  which  the  holder  must  take  according  to  the  law  of  the 
place  on  which  the  bill  is  drawn.  It  must  be  presented  for 
payment  when  due,  having  regard  to  the  number  of  days  of 
grace  there,  as  the  drawee  is  under  obligation  io  pay  only 
according  to  such  calculation ;  and  it  is  therefore  to  be  pre- 
sumed that  the  parties  had  reference  to  it.  So  the  protest 
must  be  according  to  the  same  law,  which  is  not  only  con- 
venient, but  grows  out  of  the  necessity  of  the  case.  The 
notice,  however,  must  be  given  according  to  the  law  of  the 
place  where  the  contract  of  the  drawer  or  indorser,  as 
the  case  may  be,  was  made,  such  being  an  implied  condition. 
Chitty,  BiUs,  98,  217,  266;  Bayley  [Bills],  28;  Story's  Con- 
flict of  Laws,  298. 

The  contract  of  the  drawers  in  this  case,  according  to  the 
French  law,  was,  that  if  the  holder  would  present  the  bill  for 
acceptance  within  one  year  from  date,  it  being  drawn  in  the 
West  Indies,  and  it  was  not  accepted,  and  was  duly  protested 
and  notice  given  of  the  protest,  he  would  give  security  to 
pay  it,  and  pay  the  same  if  default  was  also  made  in  the  pay- 
ment by  the  drawee  after  protest  and  notice.  This  is  the 
contract  of  the  drawers,  according  to  this  law,  and  the 
counsel  for  the  plaintifPs  in  error  insists  that  it  is  also  the  im- 
plied contract  of  the  indorser  in  this  State.  But  this  caunot 
be  unless  the  indorsement  is  deemed  an  adoption  of  the 
original  contract  of  the  drawers,  to  be  regulated  by  the  law 
governing  the  drawers,  without  regard  to  the  place  where 
the  indorsement  is  made.  We  have  seen  that  this  is  not  so ; 
that  notice  must  be  given  according  to  the  law  of  the  place 
of  indorsement ;  and  if,  according  to  it,  notice  of  non- 
payment is  not  required,  none  of  course  is  necessary  to 
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charge  the  indorser.  But  if  the  above  position  of  the  plain- 
tififs  in  error  be  correct,  notice  could  not  then  be  dispensed 
inrith,  the  law  of  the  drawer  controlling.  The  above  position 
of  the  counsel  would  also  be  irreconcilable  with  the  principle 
tiiat  the  indorsement  is  equivalent  to  a  new  bill,  drawn  upon 
the  same  drawee ;  for  then  the  rights  and  liabilities  of  the 
indorser  must  be  governed  by  the  law  of  the  place  of  the 
contract,  in  like  manner  as  those  of  the  drawer  are  to  be 
governed  by  the  laws  of  the  place  where  his  contract  was 
made.  Both  stand  upon  the  same  footing  in  this  respect, 
each  to  be  charged  according  to  the  laws  of  the  country  in 
which  they  were  at  the  time  of  entering  into  their  respective 
obligations. 

I  am  aware  that  this  conclusion  may  operate  harshly  upon 
the  indorsers  in  this  case,  as  they  may  not  be  enabled  to  have 
recourse  over  on  the  drawers.  But  this  grows  out  of  the 
peculiarity  of  the  commercial  code  which  France  has  seen  fit 
to  adopt  for  herself,  materially  differing  from  that  known  to 
the  law  merchant.  We  cannot  break  in  upon  the  settled 
principles  of  our  commercial  law,  to  accommodate  them  to 
those  of  France  or  any  other  country.  It  would  involve 
them  in  great  confusion.  The  indorser,  however,  can  always 
protect  himself  by  special  indorsement,  requiring  the  holder 
to  take  the  steps  necessary  according  to  the  French  law,  to 
charge  the  drawer.  It  is  the  business  of  the  holder  without 
such  an  indorsement,  only  to  take  such  measures  as  are  neces- 
sary to  charge  those  to  whom  he  intends  to  look  for  payment. 

Judgment  affirmed. 

§  1.  Where  N<Aice  should  he  sent, —  acceptor,  personal  notice  to  a  drawer 

Many  of  the  rules  relating  to  this  sub-  or  indorser,  in  due  time,  is  good  wher- 

ject  are  common  to  the  subject  of  pre-  ever  given.    Hyslop  v.  Jones,  8  Mc- 

sentment,  to  which  the  reader  is  re-  Lean,  96. 

ferred.     There  is    one    material  dis-.  If  there  are  two  pos^office8  in  the 

tinction,  however,  which  is  worthy  of  same  town,  notice  in  a  letter  directed  to 

note ;  that  is,  that,  though  presentment  the  indorser  generally  at  the  town  or 

should  be  made  only  at  the  residence  to  either  of  the  offices,  will  be  good, 

or  place  of  business  of  the  maker  or  unless  the  party  sending  notice  knew, 

22 
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or  might  by  inquiry  have  learned,  Iub  letters.  Shelbame  Falls  Bank  v. 
which  was  the  proper  office.  Upon  Townsley,  102  ftlass.  177. 
this  subject  Shaw,  C.  J.,  in  Morton  v.  It  is  accordingly  laid  down  that  an 
Westcott,  8  Cush.  426,  said :  "  It  seems  indorser  liTing  in  a  post-town  is  not 
well  settled  that  where  there  are  two  properly  notified  by  a  drop-letter  left 
post-offices  in  a  town,  notice  by  letter  for  him  in  the  post-office  of  another 
to  an  Endorser  addressed  to  him  at  the  town,  where  the  holder  resides,  even 
town  generally  is  sufficient,  unless  the  though  it  appear  that  the  indorser  was 
party  addressed  has  been  generally  in  the  habit  of  resorting  to  the  latt» 
accustomed  to  receire  his  letters  at  one  post-office  as  well  as  the  former ;  unless 
of  the  offices  in  particular,  and  to  have  the  notice  actually  reached  the  in- 
his  letters  addressed  to  him  there  by  dorser  as  soon  as  it  would  have  reached 
his  correspondents.  Such  being  the  him  if  mailed  to  the  post-office  of  his 
rule,  the  plaintiff  proves  his  case  prima  residence,  Shelburne  Falls  Bank  v. 
facie  by  proving  notice  by  letters  ad-  Townsley,  stq>ra ;  or  unless  the  bolder 
dressed  to  the  defendant  at  the  town  did  not  know  the  indorser's  place  of 
generally.  If  then  the  defendant  would  residence,  and  reasonably  supposed  he 
rebut  this  presumption  of  fact,  and  lived  in  tlie  town  where  he  was  ad- 
bring  himself  within  the  exception,  it  dressed. 

lies  on  him  to  prove  that  he  did  usually  If  the  party  to  be  notified  lives  in  a 
receive  his  letters  at  one  office  only,  town  in  which  there  is  no  post-office,  it 
and  that  this  might  have  been  known  seems  that  notice  by  letter  sent  to  the 
by  reasonable  inquiry  at  the  place  nearest  post-office  will  be  sufficient, 
where  the  letter  was  mailed.  Without  Shed  v.  Brett,  1  Pick.  401,  411 ;  Ire- 
this  proof  it  may  be  true  that  the  de-  land  t;.  Kip,  ll  Johns.  232 ;  Union 
fendant  received  his  letters  habituaUy  Bank  v.  Stoker,  1  La.  An.  269.  And 
as  well  at  one  post-office  as  the  other,  it  is  held  that  where  the  nearest  post- 
and  then  the  plaintifi^'s  prima  facie  proof  office  is  unknown,  if  diligent  inquiry  is 
remains  uurebutted,  and  he  must  pre-  made  to  ascertain  the  fact,  and  notice 
vail."  See  Saco  Bank  t;.  Sanborn,  68  is  sent  accordingly,  that  is  sufficient 
Maine,  840 ;  Cabot  Bank  v.  Russell,  4  Marsh  v.  Barr,  Meigs,  68 ;  s.  c.  9  Yerg. 
Gray,  167 ;  Roberts  v,  Taft,  120  Mass.  263.  See  Moore  v.  Hardcastle,  11  Md. 
169 ;  Downer  v.  Remer,  21  Wend.  10,  486 ;  Davis  v,  Beckham,  4  Humph.  58; 
to  the  same  effect.  See  also  Shaylor  Davis  v.  Williams,  Peck,  191 ;  Bank  of 
p.  Mix,  4  Allen,  861 ;  Woods  v.  Neeld,  United  States  p.  Cameal,  2  Peters,  UZ, 
44  Penn.  St.  86.  But  if,  notwithstand-  661.  See  also  Woods  r.  Neeld,  sHpra, 
ing  the  holder's  negligence  in  respect  If  an  indorser  has  no  known  place  of 
of  the  address,  the  notice  is  received  residence  or  business,  notice  to  him  is 
on  the  same  day  on  which  it  would  unnecessary,  unless  the  holder  in  fact 
have  arrived  if  properly  directed,  it  is  knows  where  he  is.  But  such  facta 
good.  Roberts  v.  Taft,  supra;  Shel-  should  be  proved  by  the  plaintiC 
bume  Falls  Bank  v.  Townsley,  107  Stiles  o.  Inman,  66  Miss.  469;  Tun- 
Mass.  444.  stall  p.  Walker,  2  Smedes  &  M.  68& 
It  will,  indeed,  be  found,  as  has  been  So,  too,  when  notice  of  dishonor  is 
stated  in  a  recent  case,  that  the  mode  mailed  to  an  indorser  at  a  particular 
of  notifying  a  man  by  mail  depends  place,  evidence  should  be  given  that 
much  less  upon  the  exact  place  of  his  that  is  his  place  of  residence  or  that  it 
domicile  than  upon  the  locality  of  the  is  otherwise  a  proper  place  to  which  to 
post-office  at  which  he  usually  receives  send  the  notice.  Stiles  v.  Inmaa^s»/»ra. 
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Hoirerer,  it  is  held  that  where  the  mnj  stop.     Saco  Bank  v,  Sanboni,  su- 

holder  has   shown   that   notice   was  pra;   Bank   of   Utica  v.  Bender,  21 

mailed  at  the  proper  time  to  an  in-  Wend.  648. 

dorser,  it  devolyes  upon  the  latter  to  When  an  indorser  has  been  known 

show  that  the  notice  was  addressed  to  by  the  holder  or  his  agent,  the  notary, 

the  wrong  place,  and  did  not  reach  him  to  live  at  a  particular  place  for  three 

in  season.     Wamsley   i*.   Rivers,  84  years,  inquiry  should  be  made  there  in 

Iowa,  468 ;  Rushworth  v,  Moore,  86  case  of  his  kitown  removal.    Hume  v. 

K.  H.  188.  Watt,  6  Kans.  84. 

Notice  of  dishonor  sent  to  a  place  Where  the  holder  and  the  indorser 
where  the  party  has  formerly  resided  reside  near  to  each  other,  as  in  a  small 
is  good,  though  he  has  removed,  if  in-  town,  it  is  laid  down  that  the  jury  may 
quiry  was  properly  made  before  send-  presume  from  the  proximity  of  the 
ing  the  notice.  And  in  such  a  case  it  parties,  attended  by  frequency  of  com- 
matters  not  that  there  were  several  munication  and  notoriety  of  removal, 
post-offices  within  the  town,  and  that  that  the  holder  was  apprised  of  the 
the  notice  was  sent  in  a  letter  ad-  change  of  domicile.  McVeigh  v.  Alien, 
dressed  to  the  town  generally,  if  it  ap-  29  Gratt.  588,  696;  Bank  of  Old  Do- 
pear  that  on  a  previous  occasion  notice  minion  v.  McVeigh,  26  Gratt.  785 ; 
similarly  sent  was  received  without  s.  o.  29  Gratt.  546 ;  Harris  v.  Memphis 
objection.  Saco  Bank  i;.  Sanborn,  63  Bank,  4  Humph.  519 ;  Bank  of  Utica 
Maine,  840.  tr.  Phillips,  8  Wend.  408. 

If  the  indorser  change  his  residence,  It  is  not  enough  to  inquire  for  a 

therefore,  and  does  not  give  the  holder  person's  residence  at   the  post-office 

notice  of  the  fact,  and  the  holder  does  and  court-house,  unless  he  has  lately 

not  in  fact  know  it,  and  is  not  guilty  had  an  office  or  been  employed  there, 

of  negligence  in  not  knowing  it,  notice  in  the  case  at  least  of  one  residing  in  a 

sent  to  the  indorser's  former  place  of  large  city.    The  city  directory  should 

residence  will  be  sufficient    And  when  be  consulted,  and  inquiry  made  at  the 

nothing  has   occurred   to  suggest   a  party's  last  place  of  residence  or  bnsi- 

change  of  residence,  no  inquiry  is  ne-  ness.   Miller  v.  Farmer's  Bank,  80  Md. 

cessaiy.    Saco  Bank  v.  Sanborn,  supra,  892. 

Walton,  J. ;  Bank  of  Utica  v.  Phillips,  It  is  due  diligence  in  the  holder  of  a 

8  Wend.  406 ;    Gawtry  v,  Doane,  51  note,  executed  in  a  large  city  and  pay- 
N.  T.  84 ;  Berridge  v.  Fitzgerald,  Law  .  able  there,  to  look  into  the  directory 

Rep.  4  Q.  B.  689 ;  Ward  v.  Pernn,  54  for  the  address  of  the  indorser,  and  if 

Barb.  89 ;  Bliss  v.  Nichols,  12  Allen,  his  name  be  not  there,  to  inquire  of  the 

443.  maker  and  send  notice  in  accordance 

And  if,  upon  inquiry  of  a  person  with  the  answer  given,  though  that  be 

Hkely  to  know,  such  an  answer  is  given  incorrect    Gawtry  v,  Doane,  51  N.  Y. 

as  leaves  no  reasonable  doubt  upon  the  84. 

mind  of  the  inquirer  that  the  indorser's  The  answer  of    a  relative   is    also 

residence   has   been   ascertained,   no  sufficient     Requa  v.  Collins,  51  N.  Y. 

farther   inquiry   is    necessary.     The  144. 

inqairies,  indeed,  should  be  pursued  In  notifying  one  of  several  indorsers 

tin  all  sources  of  information  are  ex*  whose  place  of  business  or  residence  is 

hansted,  unless  a  satisfactory  answer  is  unknown  to  the  holder,  it  seems  that 

sooner  received ;  but  when  a  satisfac-  the  holder  ought  to  inquire  of  the  other 

toiy  answer  is  received,  the  inquiries  indorsers.    He  certainly  should  do  so 
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if  h^  has  reason  to  think  thej  or  any  it  was  not  received.    But  some  of  the 

of  them  know  where  the  indorser  liyes  American  authorities  fail  considerably 

or  does  business.    Wolf  v.  Burgess,  59  short   of  the   rule,  as  above  stated. 

Mo.  688;  Gilchrist  v,  Donnell,  68  Mo.  Thus  in  Lowerj  t;.  Soott,  24  Wend. 

691.  358,  it  was  held  that  notice  of  dishonor. 

The  holder  should  not   allow  the  sent  by  mail,  in  a  letter  directed  to  the 

notary  to  act  upon  his  own  informa-  drawer  of  a  bill  at  the  place  where  the 

tion  as  to  the  residence  of  an  indorser,  bill  upon  its  face   purported  to  have 

if  he  (the  holder)  have  direct  informa-  been   drawn,    was    not   sufficient    to 

tion.    Edwards  v.  Thomas,  66  Mo.  468.  charge  the  drawer  in  the  absence  of 

While,  in  accordance  with  the  prin-  evidence  that  proper  ipquiry  had  been 

dpal  case,  Walker  v.  Stetson,  notice  at  made  as  to  his   place   of  residence, 

one's  place  of  business  or  residence,  if  Some  inquiry,  it  was  decided,  is  neces- 

not  given  personally,  is  usually  neces-  sary.    This  case  was  decided  upon  the 

sary,  still,  if  the  party  to  be  notified  authority  of  the  early  cases  of  Fisher 

is  away  from  home,  and  the  notice  is  v.  Evans,  8  Binney,  641,  and  Barnwell 

sent  to  him  and  reaches  him  as  soon  as  v.  Mitchell,  8  Conn.  101.    See  also,  to 

it  would  have  done  if  sent  to  his  resi-  the  same  effect,  Spencer  v.  Bank  of 

dence  or  place  of  business,  it  is  good  Salina,  8  Hill,  620 ;  Carroll  v.  Upton, 

notice.    Dicken  v.  Hall,  87  Fenn.  St.  8  Comst.  272 ;  Taylor  v.  Snyder,  ante, 

879.  pp.   227,  287;   Sprague  v.  Tyson,   44 

So,  too,  the  party's  strict  rights  as  Ala.  888;  Tyson  v.  Oliver,  48  Ala.  468. 

to  the  place  and  manner  of  receiving  And  see  Hill  p.Varrell,  8  Greenl.  288. 
may  be  waived  by  a  previous  course  of         The  English  rule,  however,  which 

dealing,  not  terminated  to  the  knowl-  appears  to  be  the  better  one,  was  fol- 

edge  of  the  holder.    Lime  Rock  Bank  lowed  in  Fierce  v.  Struthers,  27  Fenn. 

V,  Hewett,  62  Maine,  61.     See  Grin-  St.  249.    But  it  may  well  be  affirmed, 

man  v.  Walker,  9  Iowa,  426.  that  when  the  holder  knows,  or  has 

If  a  note,  bill,  or  check  should  be  reason  to  know,  that  the  drawer's  resi- 

indorsed  for  collection  by  an  agent,  as  dence  and  place  of  business  are  else- 

by  a  collecting  bank,  the  notice,  it  where  than  the  date  of  the  bill  might 

seems,  should  be  sent  to  such  agent,  indicate,  he  cannot  safely  act  upon  the 

Compare  ante,  p.  284,  last  paragraph.  place  of  date  as  a  suitable  address  for 

The  place  of  the  date  of  a  bill  or  the  notice.    lb.    See  further.  Mason  v, 

of  an  indorsement  is  prima  facie  evi-  Fritchard,  9  Heisk.  798.  And,  of  course, 

dence  of  the  residence  or  place  of  busi-  the  place  of  the  date  is  no  evidence  of 

ness  of  the  drawer  in  the  one  case,  or  the  residence  or  place  of  business  of  an 

of  the  indorser  in  the  other,  and  may,  indorser.    Lawrence  o.  Miller,  16  N.  T. 

it  should  seem,  be  safely  acted  upon  236,  240i ;  Spencer  i;.  Bank  of  Salina, 

by  the  holder,  unless  he  knows,  or  has  8  Hill,  620 ;  Branch  Bank  of  Alabama 

reason  to  know,  of  a  removal.    Bur-  t7.  Pierce,  8  Ala.  821. 
mester  v.  Baron,  17  Q.  B.  828.    This         In  any  event,  however,  if  the  notice 

case  goes  to  the  full  extent  of  this  reach  tlie  party  upon  the  same  day  on 

proposition,  if  not  beyond.    Notice  was  which  he  would  have  received  it  if 

directed  to  the  drawer  of  a  bill,  accord-  properly  addressed,  it  is  good.    Man- 

ing  to  the  date,  though   the    holder  Chester  Bank  v.  Fellows,  28  N.  H.  802, 

might  have  learned  on  inquiry,  that  he  811 ;  Hyslop  v.  Jones,  8  McLean,  96; 

resided  elsewhere ;  but  the  notice  was  Hill  v,  Norvell,  8  McLean,  388 ;   Fos- 

held  good,  though  the  letter  containing  ter  u.  Sineath,  2  Rich.  888. 
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Notice  at  the'  party's  residence  for  to  the  contrary,  though  without  no- 

the  time  is  sufficient;  though  that  he  ticing  Larohert  v,  Ghiselin. 

not  his  domicile,  if  it  be  his  actual  resi-  Besides  the  matter  of  properly  ad- 

dence  and  not  a  mere  temporary  stop-  dressing  notice  of  dishonor   through 

ping  place,  as  was  the  case  in  Walker  the  mail,  a  question  of  diligence  some- 

V.  Stetson,  ante,  p.  814.    Thus  notice  times  arises  as  to  the  personal  delir- 

sent  to  a  member  of  the  Legislature  or  ery  of  notice.    Upon  this  question,  it 

of  Congress  at  the  place  of  meeting  is  has   been    declared    in    the   case   of 

good.    Graham  o.  Sangston,!  Md.  69;  Williams  v.  Bank  of  United  States, 

Chouteau  v.  Webster,  6  Met.  1 ;  Luns-  2  Peters,  96,  that  going  to  the  resi- 

tall  o.  Walker,  2  Smedes  &  M.  688.  dence  of  the   indorser  or  drawer,  to 

See  Toung  v.  Durgin,  16  Gray,  264 ;  serve  the  notice  of  dishonor,  and,  upon 

Wilson  9.  Senier,  14  Wis.  880.  finding  the  house  closed  and  unoccu- 

i  2.  Diligence*  —  The  result  with  re-  pied,  making  inquiry  at  the  next  door, 

gard  both  to  the  time  and  place  of  no-  and  acting  accordingly,  is  prima  facie 

tice  of  dishonor    is  that  the  holder  sufficient.    The  court  based  their  deter- 

must   exercise    due    diligence.     The  mination  upon  the  broad  and  intelligible 

meaning  of  this,  as  to  time,  has  been  principle,  that  if  a  precedent  act  is  to 

fixed,  prima  fade,  to  one  day  after  dis-  be  performed  at  a  certain  time  or  place, 

honor,  or  after  the  reception  of  notice,  and  a  strict  performance  of  it  is  pre- 

Diligence  as  to  the  place  of  notice  is  Tented  by  the  absence  of  the  party 

more  complex ;   and  no  absolute  rule  who  has  a  right  to  claim  it,  the  law 

further  than  the  general  requirement  will  not  permit  him  to  set  up  the  non- 

of  reasonable   diligence    can   be   laid  performance  of  the  condition,  as  a  bar 

down.    Whether  this  requirement  has  to  the  responsibility  which  his  part  of 

been  met  in  a  particular  case  will  de-  the  contract  had  imposed  upon  him. 

pend  upon  the  facts  of  the  case ;  the  Cases   like   Williams   v.  Bank  of 

question  being  one  of  law,  when  the  United  States,  howerer,  are  not  cases 

&cts  are  ascertained,  as  was  decided  of  express  waiver,  in  which  no  ques- 

In  the  principal  case,  Bank  of  Utica  tion  of  diligence  arises,  but  at  most 

V.  Bender.     Walker  v.  Stetson,  anU,  only  of  implied  waiver ;  the  waiver  (if 

p.  814;   Bank  of  Columbia  v.  Law-  that  be  a  proper  term)  failing,  if  there 

rence,  ante,  p.  823 ;  Bank  of  Alexan-  appear  to  have  been  wanting  the  exer- 

drja  V.  Swann,   ante,  p.  293;  Carroll  else  of  reasonable  diligence    on   the 

V.  Upton,  8  Comst.  272;   Wheeler  v,  part  of  the  person  giving  the  notice. 

Field,  6  Met.  290  ;  Beldon  v.  Lamb,  17  Hence,  if  it  had  appeared  that  reasona- 

Conn.  442;  Lorain  Bank  v.  Townsend,  ble  diligence,  for  any  cause,  had  not 

2  Ohio  St.  848 ;   Peters  v.  Hobbs,  26  been  exercised  by  making  inquiry  at 

Ark.  67 ;  Farmers'  Bank  v.  Gunnell,  26  the  next  door  to  the  indorser's  resi- 

Gratt  131 ;  Tardy  v.  Boyd,  26  Gratt  dence ;  if,  for  example,  the  party  in- 

681.  quiring  had  been  told,  that  by  inquir- 

After  due  diligence  has  once  been  ing  at  another  suitable  place  he  could 

exercised,  and  notice  sent  accordingly,  leani  where  the  party  wanted  was ; 

it  is   declared   unnecessary   for    the  then  he  would  not  have  done  his  duty 

holder  to  give  any  further  notice,  even  by  stopping  his  search, 

if  he  should  afterwards  discover  that  That  due  diligence  has  not  been 

be  had  sent  notice  to  the  wrong  place,  performed    by  merely  going  to   the 

Lambert   v.    Ghiselin,    9    How.   662.  residence  or  place  of  business  of  the 

But  see  Beals  v.  Pairish,  20  N.  Y.  407,  payor,  and,  on  finding  it  closed,  leav- 
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ing  withoat  Airther  action,  unless  the  Fmzierv.  Warfield,  9'Sni.  &  M.  220; 

plaintiff  also  allege  and  prore  that  the  Keamej  v.  King,  2  Barn.  &  Aid.  801 ; 

party  had  absconded  (Lehman  v.  Jones,  Bon  v,  lippman,  6  Clark  &  F.  1 ;  An- 

posi),  see  Collins  ^.  Butler,  2  Strange,  drews  v.  Herriot,  4  Cow.  608,  and  the 

1087 ;   Bateman  v.  Joseph,  12  East,  learned  note  of  the  reporter.    Contra, 

488;   Beveridge  v.  Burgis,  8  Campb.  EUis   v.  Commercial  Bank,  7   How. 

262;  Browning  v.  Kinnear,  1  Gk)w,  81;  (Miss.)  294. 

Hine  v.  Allelj,  4  Barn.  &  Ad.  624 ;         The  case  of  Rothschild  v.  Currie, 

Qranite  Bank  v.  Ayres,  16  Pick.  392 ;  1  Q.  B.  43,  has  sometimes  been  thought 

lianusse  i?.  Massicot,  8  Mart.  (La.)  261,  to  be  opposed  to  this   rule.     Story, 

265 ;  Franklin  v,  Verbois,  6  La.  727 ;  Notes,  §  889,  note.    And  the  reasoning 

Baumgardner  v.  Beeves,  86  Fenn.  St.  in  that  case  is  certainly  inconsisteDt 

260.    In  Shedd  v.  Brett,  1  Pick.  418,  with  the  rule  in  Aymar  v.  Shridon; 

Parsons,*  C.  J.,  seemed  to  think  in-  and  in  this  respect,  the  case  has  been 

quiry  unneoessaiy,  though  there  was  critiGisedin  EngUnd.    Home  v.  Boa- 

eridence  that  diligent  search  had  been  quette.  Law  Bep.  8  Q.  B.  Dir.  514, 

made.  *  521,  528,  Court  of  A^.     But  upon 

§  8.  Lex  Loci.  —  It  remains  to  con-  its    facts,   Rothschild    o.    Currie    is 

sider  that  special  phase  of  the  law  of  held  good  law.    Home  v.  Rouquette ; 

place  suggested  by  the  principal  case,  Hirschfeld  o.  Smith,  Law  Rep.  1  C.  P. 

Aymar  v.  Sheldon,  relating  to  steps  840. 

taken  for  the  fixing  of  the  liability  of        In  Rothschild  v.  Currie  (and  tiie 

the  drawer  or  indorser  of  a  bUl,  check,  same  is  true  of  Hirschfield  v.  SmiUi) 

or  note.  the  bill  was  drawn  in  England,  and 

The  law  as  laid  down  in  Aymar  v.  there  indorsed  by  tiie  defendant  to  a 
Sheldon,  though  formerly  somewhat  person  in  France,  where  the  drawee 
uncertain,  may  now  be  considered  as  and  acceptor  resided,  and  where  the 
settled,  in  accordance  with  the  rule  bill  was  fhrther  indorsed.  The  French 
there  declared ;  to  wit,  that  the  de-  holder  presented  the  bill  for  payment 
fendant's  liability  is  goyemed  by  the  and  upon  dishonor  took  the  steps  re- 
law  of  the  State  or  country  of  the  con-  quired  by  the  French  law  for  fixing 
tract  of  indorsement.  The  rule  de-  the  defendant's  liability.  It  was  oon- 
dared  in  Aymar  v,  Sheldon  has  been  ceded  that  if  the  holder  had  resided  in 
adopted  or  approred  in  the  followii^  England,  the  steps  taken  would  no^ 
cases :  National  Bank  9.  Green,  88  prima  fade,  hare  been  sufficient  to  fix 
Iowa,  140 ;  Huse  v,  Hamblin,  29  Iowa,  the  liabflity  of  the  defendant ;  and  the 
501;  Qreathead  v.  Walton,  40  Conn,  question,  tiierefore,  was,  whether  he 
226 ;  Conahan  v.  Smith,  2  Disney,  9 ;  could  be  held.  It  was  decided  that  ha 
Hatcher  o.  McMorine,   4   Dot.  122;  was  liable. 

Wallace  v.  Agry,  4  Mason,  886,  844,       The  true  ground  of  this  decision  has 

per  Stoiy,  J. ;  Astor  v.  Benn,  1  Stuart  been  giren  in  later  cases.     The  oon- 

(Canada),  69 ;  Slacum  v,  ^omery,  6  tract  of  the  defendant  is  agreed  to 

Cranch,  221 ;   Hazelhurst  v.  Kean,  4  haye  been  an  English  contract ;  and  it ' 

Yeates,  19 ;  Crawford  v.  Branch  Bank  is  also  uniformly  agreed,  that  the  law 

at   Mobile,   6  Ala.   12;    Williams   v.  of  England  should  accordingly  goyem 

.Wade,  1  Met.  82.    See  also  Allen  v.  the   question   of  liability.     But  die 

Merchants'  Bank  of  New  York,   22  question  is.  What  i»  the  law  of  Eng- 

Wend.  215,  oyemiling  a.  o.  15  Wend,  land  in  such  a  case  %    That  law  Is,  that 

482;  liaardi  v.  Cohen,  8  Gill,  480;  due  diligence  should  be  exercised  by 
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the  holder  hi  the  steps  taken  to  fix  the  with  dne  diligence,  and  the  terms  of 

liability  of  a  drawer  or  of  an  indorser ;  the  English  contract  have  been  M- 

and  thongh  in  ordinary  cases  the  term,  filled  according  to  the   English  law. 

"  due  diligence/'  has  a  fixed  and  strict  Hirschfeld  v.  Smith,  Law  Rep.  1  Com. 

meaning,  this  meaning  is  not  applied  P.  840 ;  Home  v.  Rouquette,  Law  Bep. 

when  it  cannot  reasonably  be  insisted  8  Q.  B.  Div.  614,  Court  of  App. 

upon.    Presentment  on  the  last  day  of  It  is  well   settled    that   the   time 

grace,  and  notice  of  dishonor  upon  the  when  a  bill   or   note  « becomes   due 

same  or  the  following  day,  are  only  a  depends  upon  the  lex   loci  solutionii, 

prima  fade  requirement,  and  not  to  be  Rouquette  v.  Overmann,  Law  Rep.  10 

insisted  upon  if,  in  point  of  fkct,  rea-  Q.  B.  625.    And  until  presentment  for 

sonable  diligence  has  been  exercised.  payment  has  been  eflectually   made. 

Now  the  law  of  England  is  consid-  notice  of  non-payment  cannot  be  effec- 

ered  to  hare  been  satisfied  upon  this  tnally  giren.    lb.    This  doctrine  was 

pomt,  if  the  foreign  holder  has  in  the  applied,  in  the  case  dted,  to  certain 

foreign  countiy,  according  to  the  law  govemmentai  extensions  of  the  time 

which  there  prevails,  taken  the  steps  of  paying  bills  and  notes  payable  in 

necessary  to  fix  the  defendant's  iia-  France  during  the  late  war  with  Ger- 

bUity.    He  has  acted  in  such  a  case  many. 
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EXCUSES  OF  PRESENTMENT  AND  NOTICE, 


The  Windham  Bank  v.  Norton,  Converse,  &  Co. 

(22  Connecticut,  213.     Supreme  Court,  July,  1852.) 

Unavoidable  accident  — Presexitment  of  commercial  paper  mast  be  made  on  the 
day  on  which  it  becomes  due,  unless  it  is  out  of  the  power  of  the  holder,  by 
tlie  use  of  reasonable  diligence,  to  present  it.  Failure  of  such  presentment 
is  excused  by  any  inevitable  or  unayoidable  accident,  not  attributable  to  the 
fault  of  the  holder,  provided  he  make  presentment  as  soon  thereafter  as  he 
is  able. 

This  was  an  action  of  assumpsit,  brought  by  the  Windham 
Bank,  as  holders  of  a  bill  of  exchange,  against  the  defendants, 
as  indorsers. 

The  bill  of  exchange  referred  to  was  drawn  by  George 
Hobart,  of  Norwich,  in  this  State,  upon  Mansfield,  Hall,  & 
Stone,  of  Philadelphia,  and  by  them  accepted,  for  $417.26 ; 
dated  January  31,  1849,  aiid  payable  four  months  after  date, 
to  the  order  of  the  defendants. 

The  declaration  was  in  the  common  form,  and  contained 
the  usual  averments  of  a  due  presentment  of  the  bill  in 
question,  and  notice  of  its  non-payment.  The  defendants 
pleaded  the  general  issue,  and  the  cause  came  on  for  trial  at 
Brooklyn,  October  Term,  1851.  The  facts  were  found  by  the 
court,  by  agreement  of  the  parties,  as  follows.  Said  bill 
of  exchange  was,  on  the  day  of  its  date,  accepted  by  said 
Mansfield,  Hall,  &   Stone,  ^^  payable  at  the  Farmers  and 
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Mechanics'  Bank,"  in  the  city  of  Philadelphia.     On  the 


day  of  February,  1849,  the  defendants  procured  said  draft  to 
be  discounted  by  the  plaintiffs,  and  then  indorsed  and  deliv- 
ered it  to  them.  During  the  same  month  of  February,  the 
plaintifiEs  forwarded  said  draft,  by  the  United  States  mail,  to 
the  Ohio  Life  and  Trust  Co.,  a  banking  corporation  in  the 
city  of  New  York,  for  collection,  and  indorsed  the  same  to 
their  cashier,  as  follows :  '^  Pay  6.  S.  Coe,  Esq.,  cashier,  or 
order;"  signed,  ^^ Samuel  Bingham,  cashier."  The  bill,  so 
indorsed,  was,  in  a  day  or  two  thereafter,  and  in  due  course 
of  mail,  received  by  said  Ohio  Life  and  Trust  Co.  The  third 
day  of  grace,  June  3,  being  Sunday,  the  draft  was  actually 
due  and  payable  on  Saturday,  June  2.  During  the  year 
1849,  there  were  fwo  mails  per  day,  each  way,  between  New 
York  and  Philadelphia,  —  those  for  the  latter  place  leaving 
New  York,  one  at  nine  a.m.  the  other  at  four  and  a  half  p.m., 
and  both  due  at  Philadelphia  in  five  hours  from  their  depar- 
ture. The  Farmers  and  Mechanics'  Bank  were  the  Phila- 
delphia correspondents  of  the  Ohio  Life  and  Trust  Co.,  and 
communications  by  mail  passed  between  them  daily.  On  the 
morning  of  June  1,  the  cashier  of  the  Ohio  Life  and  Trust 
Co.  enclosed  this  draft  with  others,  addressed  in  the  proper 
and  usual  mode,  to  the  Farmers  and  Mechanics'  Bank,  and 
deposited  said  letter  in  the  United  States  post-office,  at  the 
city  of  New  York,  in  season  for  the  afternoon  mail  of  that  day 
for  Philadelphia.  That  letter  was  duly  deposited  in  said 
mail,  and  said  mail  left  New  York,  and  arrived  at  Philadel- 
phia in  due  and  usual  time ;  but  the  mail-bags,  containing 
the  letters  for  Philadelphia,  were,  by  the  post-office  clerks  in 
the  office  at  New  York,  marked  to  be  forwarded  to  Washing- 
ton, and  were,  therefore,  not  delivered  at  Philadelphia,  but 
carried  to  Washington.  At  Washington,  the  mistake  was 
discovered,  and  said  mail-bags  forwarded  to  Philadelphia, 
which  place  they  reached  in  the  course  of  Sunday,  June  3. 
On  the  morning  of  the  next  day  said  letter,  with  the  draft 
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enclosed,  was  delivered  from  the  post-office  at  Philadelphia, 
to  said  Farmers  and  Mechanics'  Bank/who,  by  their  cashier, 
refused  payment  of  the*same,  and  between  the  hours  of  nine 
and  ten  A.M.  of  the  day  placed  said  draft  in  the  hands  of  a 
notary  public,  for  protest.     Said  notary,  between  the  hours 
of  nine  A.H.  and  three  p.m.  of  said  day  presented  said  draft 
at  the  counter  of  said  bank  for  payment,  and  reoeive<{  for 
answer  from  said  cashier  that  he  was  ordered  by  the  acceptors 
not  to  pay  it,  and  that,  had  he  presented  it  on  Saturday, 
June  2,  he  should  have  given  him  the  same  answer.    Said 
notary  thereupon,  on  said  fourth  day  of  June,  in  due  and  proper 
form,  protested  said  draft,  and  made  out  written  notices  to 
the  drawer  and  the  several  indorsers,  of  the  non-payment  of 
said  draft,  and  enclosed  said  notices,  with  the  notice  of  pro- 
test, in  a  letter,  and  on  the  .same  day  deposited  the  same  in 
the  post-office  in  said  Philadelphia,  duly  addressed  to  George 
S.  Coe,  cashier  of  Ohio  Life  and  Trust  Co.,  New  York,  who 
had  indorsed  said  draft  to  the  Farmers  and  Mechanics'  Bank, 
and  by  whom  said  letter  was,  in  due  course  of  mail,  received. 
Said  Coe,  on  the  same  day  in  which  he  received  them,  en- 
closed said  letter  of  protest  and  said  notices,  except  the  one 
to  himself,  in  a  letter  duly  addressed  to' the  plaintifiEs,  and 
deposited  the  same  in  the  city  of  New  York  in  season  for  the 
next  mail.    The  same  was,  in  due  course  of  mail,  received  by 
the  plaintifiGs,  who,  on  the  day  of  the  receipt  thereof,  inclosed 
said  notices  to  the  defendants,  as  indorsers,  and  said  notice  to 
said  drawer  (his  residence  being  unknown),  in  a  letter,  duly 
addressed  to  the  defendants,  and  deposited  it  in  the  post- 
office  at  Windham,  in  season  for  the  next  mail,  and  the  same 
was,  in  due   course   of  mail,  received  by  the  defendants. 
Mansfield,  Hall,  &  Stone  became  insolvent,  and  suspended 
payment  on  the  twelfth  day  of  April,  1849,  and  on  the  next 
day,  sent  to  the  Farmers  and  Mechanics'  Bank  the  following 
notice  in  writing :  — 
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"  E.  N.  Lewis,  Esq.,  Cash. 

^^  You  will  please  pay  no  more  notes  or  drafts  drawn  by  us, 

and  payable  at  your  bank,  until  further  notice,  as  they  will 

not  be  provided  for. 

"  Very  respectfully  yours, 

"  Mansfield,  Hall,  &  Stone.'* 

No  further  notice  was  sent,  and  said  bank,  from  that  time 
forward,  acted  upon  this  order,  and  refused  payment  of  all 
notes  or  drafts,  payable  at  the  bank,  by  said  firm.  -  The  busi- 
ness hours  of  the  Philadelphia  banks  were,  in  1849,  from 
nine  a.m.  to  three  p.m.  Owing  to  the  miscarriage  of  the 
United  States  mail,  as  above  stated,  said  draft  was  not  pre- 
sented for  payment  on  Saturday,  June  2,  when  it  became 
due,  and  was  never  presented  for  payment  at  any  other  time 
than  on  said  fourth  day  of  June. 

It  has  been  the  usage  of  the  banks  and  merchants  of  this 
country,  for  the  last  forty  years,  to  make  use  of  the  United 
States  mail  in  forwarding  negotiable  notes  and  bills  of  ex- 
change, for  collection  or  acceptance.  It  is  the  custom  of  the 
Windham  Bank,  and  the  four  Norwich  banks,  to  forward  all 
paper  in  their  hands,  payable  abroad,  within  five  or  eight 
days  after  it  comes  into  their  hands,  without  reference  to  the 
length  of  time  it  has  to  run. 

The  questions  of  law  arising  upon  these  facts,  and  on  such 
further  facts  as  the  jury  might  rightfully  infer,  were  reserved 
for  the  advice  of  this  court. 

Stobbs,  J.  The  defendants  first  insist  that  the  averments 
in  this  declaration,  of  a  due  presentment  of  the  draft  in  ques- 
tion and  notice  of  its  non-payment,  must  be  strictly  proved, 
and  that  they  are  not  sustained  by  proof  of  the  facts  set  up 
by  the  plaintiffs  by  way  of  excuse.  Whatever  may  be  the  course 
of  authorities  elsewhere,  it  is  well  settled  here  that  those 
allegations  are  supported  by  evidence  of  matter  of  excuse,  or 
a  waiver  of  demand  and  notice.    Norton  v.  Lewis,  2  Conn. 
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479,  and  Camp  v.  Bates,  11  Conn.  487,  are  decisive  on  tbis 
point. 

The  other  and  more  important  question  in  this  case  is, 
whether  the  plaintiffs  are  excused  for  the  non-presentment  of 
this  draft  for  payment,  on  the  day  when  it  became  due.  The 
last  day  of  grace  being  Sunday,  it  was  payable  on  the  preced- 
ing Saturday,  which  was  the  second  day  of  June,  1849.  This 
question  depends  on  whether  the  plaintiffs  are  chargeable 
with  negligence  in  not  presenting  it  on  that  day. 

If  the  agent  of  the  plaintiffs,  to  whom  they  sent  it  to  be 
forwarded  for  presentment  and  collection,  and  who  transacted 
this  business  for  them,  was  guilty  of  such  negligence,  it  is,  of 
course,  imputable  to  the  plaintiffs.  And  it  is  not  important 
to  this  question  either  that  the  defendants,  in  fact,  sustained 
no  damage  by  the  draft  not  having  been  presented  for  pay* 
ment  when  it  fell  due,  or  that  it  would  not  have  been  paid  by 
the  acceptor,  if  it  had  then  been  presented.  The  indorser,  on 
a  question  of  due  presentment  for  payment,  is  not  affected  by 
either  of  these  circumstances.  Nor,  indeed,  do  the  plaintiffs 
claim  to  recover  on  either  of  these  grounds. 

The  question  of  negligence  here  presented  depends  on  the 
inquiry  whether,  under  the  circumstances  of  this  case,  the 
delay  of  the  plaintiffs'  agent,  in  not  forwarding  this  draft  to 
Philadelphia,  until  the  last  mail  left  New  York  for  that  place, 
on  the  day  next  preceding  that  on  which  the  draft  fell  due, 
constituted  a  want  of  reasonable  or  due  diligence  in  regard  to 
its  presentment.  We  say,  under  the  circumstances,  because 
there  is  no  positive  or  absolute  rule  of  law  which  determines 
within  what  precise  time  the  holder  of  a  bill  of  exchange 
must,  in  all  cases  whatever,  or  at  all  events,  avail  himself  of 
the  authorized  mode  of  transn^ission  adopted  in  this  instance, 
to  forward  such  paper  for  presentment.  The  general  princi- 
ple, established  by  all  the  adjudged  cases,  as  well  as  the 
approved  elementary  writers,  is,  that  reasonable  diligence  in 
the  presentment  of  a  bill  for  payment  is  required  of  the 
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holder,  and  that,  therefore,  if  there  has  been  no  want  of  such 
diligence,  he  is  excused.  Stor}^  Bills,  c.  10 ;  Chitty,  Bills, 
c.  9,  10  ;  Story,  Prom.  Notes,  c.  7,  §  868 ;  Patience  v.  Town- 
ley,  2  Smith,  223,  224. 

In  applying  this  principle,  the  general  rule  is,  that  it  must 
be  presented  for  payment  on  the  very  day  on  which,  by  law, 
it  becomes  due,  and  that,  unless  the  presentment  be  so  made, 
it  is  a  fatal  objection  to  any  right  of  recovery  against  the 
indorser.  But,  although  this  is  the  general  rule,  it  is  not  a 
universal  one,  and  prevails  only  under  the  qualification,  which 
is  really  a  part  of  the  rule  itself,  that  there  is  no  negligence, 
or  want  of  reasonable  diligence,  in  not  making  such  present- 
ment. The  whole  rule,  therefore,  more  properly  stated,  is, 
that  the  presentment  must  be  on  the  day  on  which  the  bill 
becomes  due,  unless  it  is  not  in  the  power  of  the  holder,  by 
the  use  of  reasonable  diligence,  so  to  present  it.  By  the  very 
statement  of  this  rule,  as  thus  fully  expressed,  it  is  plain  that, 
on  the  question  whether  the  holder  is  excused  on  this  ground 
for  not  thus  presenting  it,  or,  in  other  words,  whether  there 
was  negligence  on  his  part,  or  a  want  of  reasonable  diligence, 
no  absolute  or  positive  rule  can,  from  the  nature  of  the  case, 
be  laid  down  which  shall  apply  under  all  circumstances.  We 
have  no  evidence  of  any  general  custom  of  merchants  in 
regard  to  the  precise  time  within  which  mercantile  paper  is 
usually  forwaiSed,  in  order  t.  be  presented  for  payment,  so 
that  the  law  merchant  furnishes  us  no  guide  on  this  point. 
And  it  is  clear  that  the  strict  rule  of  the  common  law,  by 
which  an  inability  to  perform  the  terms  or  condition  of  a  con- 
tract, by  reason  of  inevitable  accident  or  casualty,  constitutes 
generally  no  excuse  for  their  non-performance,  is  not  applica- 
ble to  mercantile  instruments  of  this  description.  Therefore, 
the  excuse  for  non-presentment  in  this  case  presents  the  ordi- 
nary question  of  negligence.  That  question  may,  and  often 
does,  depend  on  such  a  variety  of  circumstances,  or  those  of 
such  a  peculiar  character,  that  it  is  very  difficult,  if  not  im- 
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possible,  to  reduce  them  to  any  fixed  or  invariable  rule.  But, 
in  regard  to  such  a  question,  as  applicable  to  the  non-present- 
ment of  a  bill  or  note  when  it  is  due,  it  is  considered  a  well- 
settled  rule  that  such  want  of  presentment  is  excused  by  any 
inevitable  or  unavoidable  accident  not  attributable  to  the 
fault  of  the  holder,  provided  there  is  a  presentment  by  him 
as  soon  afterward  as  he  is  able ;  by  which  is  intended  that 
class  of  accidents,  casualties,  or  circumstances  which  renders 
it  morally  or  physically  impossible  to  make  such  presentment. 
Judge  Story,  in  speaking  of  this  ground  of  excuse,  says :  ^*  It 
has  been  truly  observed  by  a  learned  author,"  referring  to 
Mr.  Chitty,  ^'  that  there  is  no  positive  authority  in  our  law 
which  establishes  any  such  inevitable  accident  to  be  a  suffi- 
cient excuse  for  the  want  of  a  due  presentment.  But  it 
seems  justly  and  naturally  to  flow  from  the  general  principle, 
which  regulates  all  matters  of  presentment  and  notice,  in 
cases  of  negotiable  paper.  The  object,  in  all  such  cases,  is 
to  require  reasonable  diligence  on  the  part  of  the  holder ;  and 
that  diligence  must  be  measured  by  the  general  convenience 
of  the  commercial  world,  and  the  practicability  of  accomplish- 
ing the  end  required,  by  ordinary  skill,  caution,  and  effort.'* 
And  he  cites  the  remark  of  Lord  EUenborough,  in  Patience 
V.  Townley,  2  Smith,  223,  224,  that  due  presentment  must  be 
interpreted  to  mean,  presented  according  to  the  custom  of 
merchants,  which  necessarily  implies  an  exception  in  favor  of 
those  unavoidable  accidents  which  must  prevent  the  party 
from  doing  it  within  regular  time.    Story,  Bills,  §  258. 

Applying  these  principles  to  this  case,  yre  are  of  opinion 
that  the  plaintifGs  are  not  chargeable  with  a  want  of  reason- 
able diligence. 

No  fault  or  impropriety  is  imputable  to  them,  by  reason 
of  their  having  selected  the  public  mail  as  the  mode  of 
forwarding  the  draft  in  question,  to  the  bank  in  Philadel- 
phia, where  it  was  payable.  It  is  properly  conceded  by  the 
defendants  that  such  mode  of  transmission  was  in  accordance 
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with  the  general  commercial  usage  and  law,  in  the  case  of 
paper  of  this  description.     Indeed,  it  is  recommended  in  the 
books  as  the  most  proper  mode  of  transmission,  as  being 
the  least  hazardous,  and  therefore  preferable  to  a  special  or 
private  conveyance.    But,  although  the  public  mail  was  a 
legal  and  proper  mode  by  which  to  forward  this  paper,  it 
was  their  duty  to  use  it  in  such  a  manner  that  they  should 
not  be  chargeable  with  negligence  or  unreasonable  delay. 
If^  therefore,  they  put  the  draft  into  the  post-office  at  so  late 
a  period  that,  by  the  ordinary  course  of  the  mail,  it  could  not, 
or  there  was  reasonable  ground  to  believe  that  it  would  not, 
reach  the  place  of  its  destination  in  season  for  its  presentment 
when  due,  we  have  no  doubt  that  there  would  be,  on  their 
part,  a  want  of  reasonable  diligence,  which  would  exonerate 
the  indorser.     On  the  other  hand,  to  throw  the  risk  of  every 
possible  accident,  in  that  mode  of  forwarding  the  draft,  upon 
the  holder,  where  there  has  been  no  such  delay,  would  clearly 
be   most  inconvenient,  unreasonable,  and  unjust,  as  well 
as  contrary  to  the  expectation  and  understanding  of  the  in- 
dorser, who  is  presumed  to  be  aware  of  the  general  usage 
and  law  in  regard  to  the  transmission,  by  mail,  of  this  kind  of 
paper,  and  must  therefore  be  supposed  to  require  only  rea- 
sonable diligence  in  this  respect  on  the  part  of  the  holder ; 
and  would,  indeed,  be  inconsistent  with   the   rule   itself, 
which  sanctions  its  transmission  in  that  manner.    It  has  been 
suggested  that  the  principle  should  be  adopted,  that  when 
the  holder  resorts  to  the  public  mail,  he  should  be  required 
to  forward  the  presentment  at  so  early  a  period,  that  if  by 
any  accident  it  should  not  reach  the  place  of  its  presentment 
in  the  regular  course  of  the  mail  there  should  be  time  to 
recall  it,  and  have  it  presented  when  and  where  it  falls  due ; 
or  that,  at  least,  it  should  be  forwarded  in  season  to  ascertain 
whether  it  reached  there  by  that  time,  and  to  make  such  a 
demand  or  presentment  for  payment  as  is  required  in  the 
case  of  lost  bills.     We  find  no  authority  whatever  for  any 
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such  rule,  nor  would  it,  in  pur  opinion,  comport  with  the 
principle  now  well  established,  requiring  onlj  reasonable 
diligence  on  the  part  of  the  holder,  or  with  the  policy  which 
prevails  in  regard  to  such  commercial  instruments.  It  would, 
in  the  first  place,  be  the  means  of  restraining  the  transfer  of 
such  paper  within  such  a  limited  time  as  to  impair,  if  not  to 
destroy,  its  usefulness  and  value,  arising  out  of  its  negotiable 
quality ;  and,  in  the  next  place,  it  would  in  many  cases  be 
wholly  impracticable.  The  casualties  incident  to  this  mode 
of  transmission  are  most  various  in  their  character,  and  can- 
not, x>{  course,  be  foreseen ;  and  they  might,  in  the  case  of 
forwarding  mercantile  paper,  be  such  as  to  render  it  impossi- 
ble to  ascertain  its  miscarriage,  or  to  recall  it  in  season  to 
remedy  the  difficulty.  In  the  case  of  the  draft  now  before 
us,  for  example,  if  it  had  been  placed  by  the  plaintiffs  in 
the  post-office  at  Windham,  where  they  were  located,  and 
transacted  their  business,  for  transmission  direct  from  thence 
to  Philadelphia,  on  the  very  day  when  they  became  the  hold- 
ers of  it,  which  was  between  three  and  four  months  before 
it  became  due,  and,  by  an  accident  or  mistake  of  the  post- 
master in  the  former  place,  similar  to  that  which  occurred  in 
this  case  at  New  York,  it  had  been  mailed  to  one  of  the 
most  distant  parts  of  our  country,  or  to  a  foreign  country 
(which  would  not  have  been  more  singular  than  that  it 
should  have  been  mistakenly  mailed,  as  in  the  present  case, 
for  Washington),  it  might  not  have  been  practicable  for  the 
plaintiffs  to  learn  the  accident,  or  obviate  its  effect  before 
the  paper  fell  due.  In  short,  such  a  rule  as  that  suggested 
would  be  merely  artificial  in  its  character,^  productive  of  great 
inconvenience  and  injustice  in  particular  cases,  without  any 
corresponding  general  benefits,  and  change  the  whole  course 
of  business  in  regard  to  a  most  extensive  and  important  class 
of  mercantile  transactions.  Nor  has  any  other  arbitrary  or 
positive  rule  been  suggested  which  is  not  equally  obnoxious 
to  the  same  or  similar  objections. 
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The  only  remaining  inquiry  -is,  whether  the  plaintiffs  are 
chargeable  with  negligence  for  not  forwarding  the  draft  in 
question  by  an  earlier  mail  from  New  York  to  Philadelphia. 
It  was  sent  by  the  usual,  legal,  and  proper  mode.  It  was 
deposited  in  the  post-office  in  season  to  reach  the  place  where 
it  was  payable,  before  it  fell  due,  by  the  regular  course  of 
the  next  mail;  and  there  was  no  reason  to  believe  that  it 
would  not  be  there  duly  delivered.  It  was  actually  sent  by 
that  mail,  and,  but  for  the  mistake  of  the  postmaster  where 
it  was  mailed  in  misdirecting  the  package  contsdning  it, 
would  have  reached  its  proper  destination,  and  been  re- 
ceived there  in  season  for  its  presentment  when  due.  It  in 
fact  reached  that  place  when  it  should  have  done ;  but  was 
carried  beyond  it  in  consequence  of  that  mistake.  As  that 
mistake  could  not  be  foreseen  or  apprehended  by  the  plain- 
tiffs, it  is  not  reasonable  to  require  them  to  take  any  steps 
to  guard  against  it.  Indeed,  they  could  not  have  done  so, 
as  they  had  no  control  or  supervision  over  the  postmaster. 
They  had  a  right  to  presume  that  the  latter  had  done  his 
duty.  They  could  not  know  that  he  had  misdirected  the 
package  until  it  was  too  late  to  remedy  the  consequences. 
The  occurrence  of  the  draft  being  sent  beyond  its  place 
of  destination  was,  therefore,  so  far  as  the  plaintifiGs  were 
concerned,  an  unavoidable  accident.  It  happened,  not  in 
consequence  of  any  delay  of  the  plaintiffs  in  putting  the  draft 
into  the  post-office  at  so  late  a  period  that  it  could  not,  or 
probably  would  not,  reach  its  destination  in  due  season,  but 
merely  in  consequence  of  the  act  of  the  official  to  whom 
it  was  properly  confided,  done  after  it  was  properly  in  his 
charge,  by  the  plaintiffs,  for  transmission.  The  accident, 
moreover,  was  of  a  very  peculiar  and  extraordinary  character, 
and  quite  different  from  those  which  are  ordinarily  incident 
to  that  mode  of  transmission,  and  against  which  it  would 
be  extremely  difficult,  if  not  impossible,  to  guard.    It  would 

have  been  equally  liable  to  occur  at  any  time  when  the  draft 
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should  have  been  placed  in  the  post-office.  It  was  not  owing 
in  any  sense  to  the  fault  of  the  plaintiffs,  but  solely  to  that  of 
the  postmaster.  Under  these  circumstances,  we  do  not  feel 
authorized  to  impute  any  blame  or  negligence  to  the  plain- 
tiffs. We  are,  therefore,  of  opinion  that  judgment  should 
be  rendered  for  the  plaintiffs. 

In  this  opinion  the  other  judges  concurred. 

Judgment  for  the  plaintiff 9. 


Geobge  M'Gruder,  Plaintiff  in  Error,  v.  The  Pbbsident, 
DiBECTOES,  &c.,  OP  THE  Bank  OP  WASHINGTON,  De- 
fendants in  Error. 

(9  Wheaton,  598.    Supreme  Court  of  the  United  States,  February,  1824.) 

Removal  into  another  jurisdiction,  —  The  remoyal  of  the  maker  of  a  note,  before 
its  maturity,  into  another  jurifldiction  from  that  in  which  the  note  was  exe- 
cuted, will  excuse  the  holder  finom  xfkaking  a  personal  presentment  and 
demand. 

The  case  is  stated  in  the  opinion  of  the  court. 

Johnson,  J.  This  case  comes  up  from  the  Circuit  Court 
of  the  District  of  Columbia,  in  which  a  suit  was  instituted 
against  the  plaintiff  here,  as  indorser  of  one  Patrick  M'Gruder. 

The  facts  are  exhibited  in  a  stated  case,  upon  which,  by 
consent,  an  alternative  judgment  is  to  be  entered.  The  judg- 
ment below  was  for  the  plaintiffs  in  the  action,  and  the  de- 
fendant brings  this  writ  of  error  to  have  that  judgment 
reversed,  and  a  judgment  entered  in  his  favor. 

The  leading  facts  in  the  cause  are  so  much  identified  with 
those  in  the  case  of  Renner  v.  The  Bank  of  Colombia,  9 
Wheat.  581,  decided  at  the  present  term,  on  the  question 
relative  to  the  days  of  grace,  that  the  decision  in  that  cause 
disposes  of  the  principal  question  raised  in  this. 
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But  there  is  another  point  presented  in  the  present  cause. 
There  was  no  actual  demand  made  on  the  drawer  of  this 
note,  and  the  question  intended  to  be  presented  was,  whether 
the  facts  stated  will  excuse  it. 

At  the  time  of  drawing  the  note,  and  until  within  ten  days 
of  its  falling  due,  the  maker  was  a  house-keeper  in  the  Dis- 
trict of  Columbia.  But  he  then  removed  to  the  State  of 
Maryland,  to  a  place  within  about  nine  miles  of  the  district. 
The  case  admits  that  neither  the  holder  of  the  note,  nor  the 
notary,  knew  of  his  removal  or  place  of  residence ;  but  the 
circumstances  of  his  removal  had  nothing  in  them  to  sanction 
its  being  construed  into  an  act  of  absconding.  The  words  of 
the  admission  to  this  point  are,  that  he  *^  went  to  the  house 
where  the  said  Patrick  had  last  resided,  and  from  which  he 
had  removed  as  aforesaid,  in  order  there  to  present  the  said 
note,  and  demand  payment  of  the  same  ;  and  not  finding  him 
there,  and  being  ignorant  of  his  place  of  residence,  returned 
the  said  note  under  protest." 

The  alternative  in  which  the  judgment  of  the  court  is  to  be 
rendered  is  not  very  appropriately  stated ;  but  since  the  ab- 
surdity cannot  have  entered  into  the  minds  of  the  parties, 
that,  not  knowing  of  the  removal  or  present  abode  of  th^' 
drawer,  the  holder  was  still  bound  to  follow  him  into  Mary- 
land, we  will  construe  the  submission  with  reference  to  the 
facts  admitted ;  and  then  the  question  raised  is,  — 

Whether  the  holder  had  done  all  that  he  was  bound  to  do, 
to  excuse  a  personal  demand  upon  the  maker. 

On  this  subject  the  law  is  clear ;  a  demand  on  the  maker 
is,  in  general,  indispensable ;  and  that  demand  must  be  made 
at  his  place  of  abode  or  place  of  business.  That  it  should  be 
strictly  personal,  in  the  language  of  the  submission,  is  not 
required :  it  is  enough  if  it  is  at  his  place  of  abode,  or,  gen- 
erally, at  the  place  where  he  ought  to  be  found.  But  his 
actual  removal  is  here  a  fact  in  the  case,  and  in  this,  as  well 
as  every  other  case,  it  is  incumbent  upon  the  indorsee  to 
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show  due  diligence.  Now,  that  the  notary  should  not  have 
found  the  maker  at  his  late  residence  was  the  necessary  con- 
sequence of  his  removal,  and  is  entirely  consistent  with  the 
supposition  of  his  not  having  made  any  one  of  those  inquiries 
which  would  have  led  to  a  development  of  the  cause  why  he 
did  not  find  him  there.  Non  constat^  but  he  may  have  re- 
moved to  the  next  door,  and  the  first  question  Would,  most 
probably,  have  extracted  information  that  would  have  put 
him  on  further  inquiry.  Had  the  house  been  shut  up,  he 
might,  with  equal  correctness,  have  returned  ^^  that  he  had 
not  found  him,"  and  yet  that  clearly  would  not  have  excused 
the  demand,  unless  followed  by  reasonable  inquiries. 

The  party  must,  then,  be  considered  as  lying  under  the 
same  obligations  as  if^  having  made  inquiry,  he  had  ascer- 
tained that  the  maker  had  removed  to  a  distance  of  nine 
miles,  and  into  another  jurisdiction.  This  is  the  utmost  his 
inquiries  could  have  extracted,  and  marks,  of  course,  the  out- 
lines of  his  legal  duties. 

Mere  distance  is,  in  itself,  no  excuse  from  demand ;  but,  in 
general,  the  indorser  takes  upon  himself  the  inconvenience 
resulting  from  that  cause.  Nor  is  the  benefit  of  the  post- 
office  allowed  him,  as  in  the  case  of  notice  to  the  indorser. 

But  the  question  on  the  recent  removal  into  another  juris- 
diction is  a  new  one,  and  one  of  some  nicety.  In  case  of 
original  residence  in  a  State  different  from  that  of  the  in- 
dorser, at  the  time  of  taking  the  paper,  there  can  be  no  ques- 
tion ;  but  how  far,  in  case  of  subsequent  and  recent  removal 
to  another  State,  the  holder  shall  be  required  to  pursue  the 
maker,  is  a  question  not  without  its  difficulties. 

We  think  that  reason  and  convenience  are  in  favor  of  sus- 
taining the  doctrine,  that  such  a  removal  is  an  excuse  from 
actual  demand.  Precision  and  certainty  are  often  of  more 
importance  to  the  rules  of  law  than  their  abstract  justice. 
On  this  point  there  is  no  other  rule  that  can  be  laid  down, 
which  will  not  leave  too  much  latitude  as  to  place  and  dis- 
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tance.  Besides  which,  it  is  consistent  with  analogy  to  other 
cases  that  the  indorser  should  stand  committed,  in  this  re- 
spect, by  the  conduct  of  the  maker.  For  his  absconding  or 
removal  out  of  the  kingdom  the  indorser  is  held,  in  England, 
to  stand  committed ;  and  although  from  the  contiguity,  and 
in  some  instances  reduced  size,  of  the  States,  and  their  union 
under  the  general  government,  the  analogy  is  not  perfect,  yet 
it  is  obvious  that  a  removal  from  the  seaboard  to  the  frontier 
States,  or  vice  veraa^  would  be  attended  with  all  the  hard- 
ships to  a  holder,  especially  one  of  the  same  State  with  the 
maker,  that  could  result  from  crossing  the  British  Channel. 

With  this  view  of  the  subject,  we  are  of  opinion  that  the 
judgment  below,  although  rendered  on  a  different  ground, 
must  be  sustained.  Judgment  affirmed. 


Lehman  v.  Jones. 

(1  Watts  &  Sergeant,  126.    Supreme  Court  of  Pennsylvania,  May,  1841.) 

Absconding  of  the  payor » —  If  the  maker  of  a  promissory  note  absconds  before  the 
maturity  of  the  note,  this  will  excuse  the  holder  from  making  presentment  at 
his  last  place  of  residence. 

AsstfHPSiT  against  Lehman  and  Stroh,  as  indorsers  of  a 
promissory  note. 

It  was  proved  that  Robinson,  the  maker  of  the  note  in 
suit,  had  absconded  to  parts  unknown  and  had  not  returned. 

The  objection  was  that  no  demand  was  made  upon  Robin- 
son, and  that  the  notice  was  informal. 

The  court  below  thus  instructed  the  jury :  — 

Pabsons,  Pbbsidbnt.  The  court  instruct  the  jury,  as  a 
matter  of  law,  if  they  believe  that  Robinson  absconded  in 
December,  1835,  as  testified  to  by  his  mother,  and  did  not 
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return  before  the  note  became  due,  nor  since,  it  was  not 
requisite  that  the  holders  of  the  note  should  go  to  Jonestown, 
and  attempt  to  make  a  demand  upon  him  in  order  to  charge 
the  indorsers ;  provided  the  indorsers  were  cognizant  of  the 
fact  that  the  drawers  had  left  the  State,  of  which  there  would 
seem  to  be  no  doubt,  if  the  testimony  of  Mrs.  Robinson  is 
believed. 

Per  Curiam,^  The  rule  in  Lambert  v.  Oakes  (1  Ld- 
Raym.  448),  is,  that  the  holder  must  have  demanded,  or 
done  his  endeavor  to  demand,  the  money.  But  the  law  is 
not  so  unreasonable  as  to  require  an  impossibility ;  and  there- 
fore it  is  said  (lb.  Anon.  743),  that  where  the  drawee  of  a 
bill  has  absconded  before  the  day  of  payment,  notice  of  the 
fact  is  equivalent  to  notice  of  demand  and  dishonor.  In 
Duncan  v,  McCuUough,  4  Serg.  &  Rawle,  480,  the  principle 
was  recognized  as  being  applicable  to  a  promissory  note; 
and  it  has  been  established  by  direct  decision  in  some  of 
our  neighboring  States.  It  would  have  been  idle  for  the 
plaintiff  to  demand  payment  at  the  late  residence  of  Robin- 
son, the  drawer,  after  he  had  absconded.  Where,  indeed, 
the  drawer  of  a  note  or  the  drawee  of  a  bill  has  merely 
removed  from  the  place  of  his  residence,  indicated  by  the 
bill,  it  is  the  business  of  the  holder  to  inquire  for  him  and 
ascertain  where  he  has  gone,  in  order  that  he  may  follow 
him ;  but  when  he  has  secretly  fled,  an  application  at  the 
place  would  lead  to  no  information  in  respect  to  him ;  and 
the  law  requires  nothing  which  is  nugatory.  The  other 
errors  are  either  resolvable  by  this  precedent,  or  are  plainly 
unfounded.  Judgment  affirmed. 

^  GiBsoir,  C.  J.«  BooBBS,  Huston,  Kenhbbt,  Sehobakt,  JJ. 
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The  Juniata  Bank  v.  Hale  et  al. 

(16  Sergeant  &  Rawle,  157.   Sapreme  Cooit  of  Pennsylvania,  Jane,  1827.) 

Death  of  maker,  Indorser  appointed  adminigtrator,  —  The  death  of  the  maker  of  a 
note  before  it  becomes  doe,  and  the  taking  out  letters  of  administration  upon 
his  estate  by  the  indorsers  and  others/before  the  note  arriyed  at  maturity, 
do  not  dispense  with  the  neoessity  of  notice  to  the  indorsers  of  non-payment 
by  the  maker. 

The  case  is  stated  in  the  opinion  of  the  court. 

DuKGAK,  J.  This  was  an  action  against  the  defendants, 
on  a  negotiable  note,  dated  the  10th  of  November,  1816,  for 
$600,  in  which  Starrett  was  the  drawer,  E.  W.  Hale  the 
payee,  Hale  the  first  indorser,  and  Ghriswell  the  second. 
It  was  a  note  for  the  accommodation  of  the  drawer,  and 
Hale  declares,  in  the  memorandum  subjoined  to  it,  that 
it  was  for  the  use  of  the  drawer.  It  was  payable  in  six 
months,  and  was  discounted  by  the  Juniata  Bank.  The 
drawer  died  before  the  day  of  payment;  and,  on  the  2d 
of  December,  1816,  letters  of  administration  issued  on  his 
effects  to  Rebecca,  his  widow,  Robert,  his  brother,  and  Hale 
and  Chriswell. 

On  the  14th  of  May,  1817,  the  note  was  protested,  but  no  . 
notice  of  demand  or  non-payment  was  given  to  the  indorsers, 
or  either  of  them. 

The  Juniata  Bank  contended  that  notice  of  non-payment 
was  unnecessary,  inasmuch  as  the  indorsers  were  two  of  the 
administrators,  who,  in  their  character  of  administrators, 
must  have  had  knowledge  of  the  non-payment  of  the  note, 
and  had  all  the  estate  of  the  drawer  in  their  hands  to  secure 
themselves. 

The  indorsers  insist,  that  if  knowledge  was  proved  on  them 
of  the  fact  of  non-payment,  still  they  were  entitled  to  notice 
from  the  Juniata  Bank,  the  bolder  of  the  note,  of  the  intention 
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of  the  bank  to  call  on  them.  And  Chriswell,  who  is  joined  in 
the  action  under  the  act  of  assembly,  insists  further,  that  he 
should  have  had  notice  ;  for  although  the  note  might  not  have 
been  paid  by  the  drawer,  who  died  before  it  became  due,  still 
it  might  have  been  paid  by  the  first  indorser,  and  the  notice 
of  the  non-payment  was  an  important  matter  to  him.  It  is 
further  insisted  by  the  defendants,  that  so  far  from  the  bank 
giving  notice  of  an  intention  to  look  to  them  for  payment, 
in  1818  they  obtained  a  judgment  by  confession  from  the 
administrators,  a  special  judgment  de  bonis  integt-ati^  and 
not  otherwise ;  and  that  they  delayed  to  proceed  on  this 
judgment,  and  did  not  call  on  the  indorsers  until  this 
action  was  brought,  which  was  lacking  a  few  days  of  six 
years,  when  the  Statute  of  Limitations  would  have  barred 
the  recovery. 

On  the  trial  of  the  cause  before  the  Chief  Justice  at  the 
late  Circuit  Cour£,  for  the  purpose  of  having  the  question 
settled  in  this  court,  which  is  admitted  to  be  new  in  species, 
he  instructed  the  jury  that  neither  the  demand  of  payment 
nor  notice  of  non-payment  was-  necessary,  and  it  is  from  this 
decision  the  defendants  appealed  ;  and  on  this  opinion  it  is 
now  only  necessary  for  this  court  to  decide.  From  the  view 
they  have  taken  of  this  subject,  if  the  court  did  not  decide 
on  the  general  doctrine  of  the  necessity  of  notice  of  non-pay- 
ment from  the  holders  of  the  note,  the  circumstances  of  the 
situation  in  which  Chnswell,  the  second  indorser,  stood,  and 
the  judgment  against  the  admmistrators,  and  the  long  delay 
in  bringing  the  action,  were  matters  worthy  of  serious  consid- 
eration ;  but  they  have  judged  it  most  advisable  to  decide 
upon  the  general  principle. 

What  is  the  nature  of  the  engagement  of  the  indorser? 
It  is  founded  on  the  law  merchant,  and  is  governed  by  its 
principles  ;  his  undertaking  is  only  to  pay  in  case  the  maker 
does  not  pay.  The  indorser  takes  it  on  the  condition  that  he 
will  first  apply  to  the  maker ;  and,  in  an  action  by  the  in- 
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dorsee  against  the  indorser,  the  declaration  must  aver  that, 
on  the  note  becoming  due,  the  demand  was  made  of  the 
drawer,  and  that  he  refused  to  pay,  of  which  the  defendant 
had  notice.  It  is  an  essential  part  of  the  plaintiffs  case,  and 
even  a  verdict  would  not  cure  the  omission.  This  was  de- 
cided in  the  Court  of  Erroifa  and  Appeals,  and  the  judgment 
of  the  Supreme  Court  reversed.  Miles  t^.  O'Hara,  1  Serg.  & 
Rawle,  32.  And  though  the  declaration  alleged  that  the 
drawer  of  the  bill  became  liable  by  the  custom  of  merchants, 
this  is  not  sufficient,  because  the  law  merchant  is  not  a  matter 
of  fact,  but  of  law,  and  the  want  of  notice  is  the  very  gist  of 
the  action ;  for  it  is  that  which  raises  the  implied  promise. 
M'Kinney  v.  Crawford,  8  Serg.  &  Rawle,  851,  353. 

That  knowledge  of  non-payment  is  not  notice  is  very 
clear ;  for  the  notice  must  come  from  the  holder  himself,  or 
some  one  who  is  a  party ;  for  the  notice  must  assert  that  the 
holder  intends  to  stand  on  his  legal  rights,  and  to  resort  to 
the  indorser  for  payment ;  and  therefore,  where  the  drawer 
had  notice  before  the  bill  was  due  that  the  acceptor  had 
failed,  and  gave  another  person  money  to  pay  the  bill,  and 
the  holder  neglected  to  give  notice  of  its  dishonor,  it  was 
held  that  the  drawer  was  discharged.  Nicholson  t*.  Gouthit, 
2  H.  Bl.  612;  Whitfield  v.  Savage,  2  Bos.  &  Pul.  277; 
Bsdaile  v.  Sowerby,  11  East,  114,  117.  And  where,  a  few 
days  before  the  bill  became  due,  the  acceptor  informed  the 
drawer  that  he  must  take  it  up,  and  gave  him  part  of  the 
money  to  assist  him  in  so  doing,  and  the  latter  promised  to 

ft 

take  up  the  bill  accordingly,  it  was  held  the  latter  might 
nevertheless  set  up,  as  a  defence,  that  the  bill  was  not  duly 
presented  for  payment,  and  that  he  had  not  regular  notice 
of  the  dishonor.  Baker  t^.  Birch,  3  Camp.  107.  The  notice 
must  come  from  one  who  can  give  the  drawer  or  indorser  his 
immediate  remedy  on  the  bill,  and  not  from  a  stranger,  other- 
wise it  is  merely  an  historical  fact ;  it  must  be  legal  notice, 
otherwise  the  party  is  discharged  from  the  liability  he  con- 
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tracted  by  indorsing  it.  2  JDowp.  177 ;  Ghitty,  Bills,  292.  The 
reason  given  in  JEx  parte  Barclay,  7  Ves.  Jr.  6d7,  is  very  satis*- 
factory ;  for  the  ground  of  dischaiging  the  drawee  is,  that 
the  drawer  gave  credit  to  some  other  person  liable,  as  be^ 
tween  him  and  the  drawer.  Notice  from  any  other  person 
than  the  holder  that  the  note  is  Aot  paid,  is  not  notice  that 
the  holder  does  not  give  credit  to  a  third  person.  This  is 
very  strongly  put  by  Ashhurst  and  BuUer,  JJ.,  in  Tindal  v. 
Brown,  1  T.  R.  167.  According  to  Ashhurst,  ^^  notice  means 
something  more  than  jknowledge,  because  it  is  competent  to 
the  holder  to  give  credit  to  the  maker.  It  is  not  enough  to 
say  that  the  maker  does  not  intend  to  pay,  but  that  the 
holder  does  not  intend  to  give  credit  to  such  makerj  the 
party  ought  to  know  whether  the  holder  intends  to  give 
credit  to  the  maker,  or  to  resort  to  him."  And,  by  Buller, 
J.,  it  was  said,  ^^  The  notice  ought  to  purport  that  the  holder 
looks  to  the  party  for  payment,  and  a  notice  from  another 
party  cannot  be  sufficient ;  it  must  come  from  the  holder.'^ 
And  this  doctrine  of  Buller  has  been  acted  upon  in  many 
cases  there,  as  Lord  Eldon  observed  in  Barclay's  Case.  Now« 
here  these  indorsers  ought  to  have  had  notice  from  the  Juni- 
ata Bank ;  for  that  would  be  notice  that  they  did  not  mean 
to  resort  to  the  estate  on  which,  with  others,  they  had  ad- 
ministered, but  to  them  in  the  character  of  indorsers; 
whereas,  by  not  giving  notice,  they  had  a  right  to  conclude 
the  bank  intended  to  look  to  the  drawer.  And,  according 
to  Ashhurst's  opinion,  they  had  a  right  to  know  from  the 
holder,  the  Juniata  Bank,  that  they  intended  not  to  give 
credit  to  the  estate  of  John  Starrett,  but  to  look  to  them  per- 
sonally as  indorsers. 

The  argument  that  the  indorsers  received  no  injury  fipom 
the  want  of  notice  does  not  now  hold.  Whatever  vacillation 
prevailed  in  courts  for  a  time,  it  is  now  settled  that  the  in- 
solvency of  the  drawer  pf  a  note  does  not  dispense  with  the 
necessity  of  demand  and  notice  of  non-payment.    Between 
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the  parties  to  the  notice  the  rule  is  inflexible,  and  it  is  not 
open  to  the  inquiry  whether  notice  could  have  availed  the 
indorser.  The  holder  has  no  right  to  speculate  and  judge 
what  may  be  the.  interest  of  the  parties  ;  his  duty  is  a  plain 
one,  —  to  give  notice ;  and,  if  that  rule  is  dispensed  with,  it 
opens  a  door  for  endless  litigation  and  perplexing  inquiries. 
Defkth,  bankruptcy,  notorious  insolvency,  or  the  drawer*8 
being  in  prison,  constitute  no  excuse  either  in  law  or  equity. 
Gibbs  t^.  Gannon,  9  Serg.  &  Rawle,  201.  Notice  to  one  of 
several  partners  who  are  joint  indorsers,  is  notice  to  all ;  and, 
if  one  of  the  drawers  of  the  bill  be  also  an  acceptor,  and  there 
is  no  fraud  in  the  transaction,  no  notice,  in  fact,  is  necessary 
to  the  others.  Neither  is  notice  necessary  to  a  party  .who  by 
his  conduct  dispensed  with  it,  as,  by  engaging  to  call  on  the 
holder,  and  ascertain  whether  the  acceptor  has  not  paid  the 
bill.  Chitty,  Bills  (Carey  &  Lea's  ed.),  297.  So,  if  the 
drawer  of  a  bill  promises  to  pay,  this  is  a  waiver  of  the  objec- 
tion of  the  want  of  notice,  where  the  party  knew  all  the  facts 
and  the  legal  consequences.  But  it  has  been  recently  held, 
that  though  the  drawer  of  a  bill  may  impliedly  waive  his 
right  of  defence,  founded  on  the  laches  of  the  holder,  yet  an 
indoTser  can  only  do  so  by  an  express  waiver.  Borradale  v* 
Lowe,  4  Taunt.  98,  96,  97  ;  Brown  v.  M'Dermot,  5  Esp.  265. 
And  there  is,  in  all  those  cases  of  want  of  notice,  a  mate* 
rial  and  essential  difference  between  the  drawer  of  a  bill 
and  the  indorser ;  for,  if  the  drawer  of  a  bill  had  no  effects 
in  the  hands  of  the  drawee  or  acceptor,  and  the  bill  is 
drawn  for  the  accommodation  of  such  drawer,  he  is  prima 
facie  not  entitled  to  notice  of  the  dishonor  of  the  bill,  nor 
can  he  object  in  such  case.  He,  being  the  real  debtor,  ac- 
quires no  right  of  action  against  the  acceptor  by  paying 
the  bill,  and  suffers  no  injury  from  want  of  notice  of  non- 
acceptance  or  non-payment  (12  East,  171),  and  therefore  the 
laches  of  the  holder  affords  him  no  defence.  4  Taunt.  783. 
But  it  is  no  excuse  for  not  giving  notice  to  the  indorser  of  a 
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bill,  that  the  acceptor  had  no  effects.  Peake,  202.  ^^  That 
circumstance,"  said  Lord  Kenyon,  ^^  will  not  avail  the  plain- 
tiff. The  rule  extends  only  to  actions  brought  against  the 
drawer ;  the  indorser  is,  in  all  cases,  entitled  to  notice."  See 
Chitty,  259,  295. 

It  has  been  attempted  to  bring  this  within  the  principle  of 
Bond  V.  Famham,  5  Mass.  170,  and  Barton  v.  Baker,  1  Serg.  & 
BawIc,  834  [post^  365]  ;  but  those  cases  were  decided  on  very 
different  grounds.  In  the  first.  Chief  Justice  Parsons  says : 
^^  The  opinion  was  founded  on  this,  that  if  the  indorser, 
representing  himself  liable  for  the  payment  of  particular  in- 
dorsements, receives  a  security  to  meet  them  he  shall  not 
afterwards  insist  on  a  fruitless  demand  upon  the  maker,  or  a 
useless  notice  to  himself,  to  avoid  payment  of  demands, 
which  on  receiving  security  he  has  undertaken  to  pay."  In 
the  latter,  the  late  Chief  Justice  put  it  on  the  ground  that  it 
was  not  unreasonable  to  suppose  that  the  defendant  took 
upon  himself  the  payment  of  the  indorsed  notes,  and  on  no 
other  ground  could  it  be  held  that  the  notice  of  non-payment 
was  not  necessary. 

But  here  the  indorsers  had  no.  security  beyond  any  other 
simple  contract  condition  of  John  Starrett ;  they  obtained  no 
advantage  beyond  strangers  to  the  administration;  for,  by 
the  death  of  the  intestate,  his  goods  and  lands  were  seized  by 
^t  of  law,  by  a  kind  of  statute  execution  in  the  hands  of  his 
administrator,  just  as  in  the  case  of  a  commission  of  bank- 
ruptcy, and  to  be  discharged  in  a  prescribed  order;  in  which 
the  administrator  cannot  prefer  himself  or  retain  his  own 
debt,  as  he  could  by  the  laws  of  England.  The  lands,  the 
fund  here  for  the  payment  of  debts,  do  not  come  into  the 
possession  of  the  administrator;  he  has  no  right  of  entry, 
and  can  bring  no  ejectment ;  the  possession  descends  to  the 
heir.  The  executor  and  administrator  have,  by  virtue  of  their 
office,  in  no  case  a  right  to  the  possession  of  the  deceased's 
lands.    As  I  do  not  find  the  case  of  an  indorser  becoming  an 
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administrator  to  the  drawer,  in  any  decision  among  the  books 
of  authority,  to  form  an  exception  to  the  necessity  of  giving 
notice  to  the  drawer,  and  as  there  is  no  reason  why  it  should, 
I  am  not  for  relaxing  one  jot  farther  than  it  has  been  done, 
this  wholesome  and  convenient  rule.  Indeed,  we  find  judges 
regretting  that  it  had  ever  been  departed  from  in  any  case. 

The  Chief  Justice,  who  decided  the  case  in  this  court,  for 
the  purpose  of  bringing  this  new  question  before  the  court, 
joins  in  the  opinion  of  the  other  members  of  the  court,  that 
the  indorsers,  not  having  received  notice  of  non-payment,  are 
not  liable  on  the  indorsement,  and  that  the  appeal  be  sus- 
tained. 

The  rule  of  demand  and  notice  is  one  of  universal  obliga- 
tion. I  would  not  extend  the  exceptions  further  than  to  the 
cases  which  have  been  expressly  decided.  Policy  and  the  con- 
yenience  of  the  public  require  a  rigid  adherence  to  the  rule ; 
for,  otherwise,  exception  would  creep  in  after  exception,  and 
leave  the  law,  which  ought  to  be  certain,  open  to  speculation 
and  to  doubt.  Judgment  reversed. 


Babton  v.  Bakbb. 

(1  Sergeant  &  Rawle,  334.     Supreme  Court  of  Pennsylyania,  April ,  1815.) 

Intolvencjf.  Assignment  to  indoner.  —  Thotigh  the  maker  of  a  note  was  inaolreiit 
when  the  note  was  made  and  indorsed,  and  also  when  it  fell  due,  and  this  fact 
was  known  to  the  indorser,  this  will  not  excuse  due  notice  of  non-pajment. 
Bat,  if  the  indorser  has  received  from  the  maker  a  general  assignment  of  his 
estate  and  effects,  notice  is  not  necessary. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

TiLGHMAN,  C.  J.    The  objection  to  the  verdict  in  this  case 
is,  that  due  notice  of  non-payment  by  the  maker  of  the  note. 
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on  which  the  action  is  founded,  was  not  given  to  the  defend- 
ant, who  was  the  indorser.  It  is  confessed  that  dne  notice 
was  not  given ;  but  the  plaintiff  contends  that,  under  the 
circumstances  of  the  case,  notice  was  not  necessary.  The 
circumstance  principally  relied  on  at  the  trial,  and  on  which 
the  plaintifP  had  the  charge  of  the  court  in  his  favor,  is,  that 
at  the  time  when  the  note  was  made  and  indorsed,  and  also 
at  the  time  when  it  fell  due,  it  was  known  to  the  defendant 
that  James  Brown  &  Co.  were  insolvent.  If  the  case  rested 
solely  on  this  objection,  I  should  be  for  granting  a  new  trial, 
because  the  cases  cited  by  the  plaintiff,  of  De  Berdt  v.  Atkin- 
son, 2  H.  Bl.  336,  and  Coi-ney  v.  Da  Costa,  1  Esp.  802,  have 
been  overruled  in  Nicholson  v.  Gouthit,  2  H.  Bl.  609,  and 
Esdaile  v.  Sowerby,  11  East,  114.  The  case  of  Jackson  v. 
Richards,  2  Caines,  848,  agrees  with  the  law  as  settled  by  the 
last  English  cases.  But  I  do  not  rest  my  opinion  solely  upon 
the  authority  of  these  cases.  The  reason  of  the  thing  de* 
monstrates  that  the  insolvency  of  the  maker  of  a  note,  though 
known  to  the  indorser,  ought  not  to  discharge  the  holder  from 
giving  notice.  There  are  various  degrees  of  insolvency,  and 
it  rarely  happens  that  a  man  is  totally  insolvent.  So  that 
there  is  a  chance  of  getting  something  by  an  application  to 
the  debtor.  Besides,  if  a  man  has  nothing  of  his  own,  he 
may  have  friends,  who,  to  relieve  him  from  pressure,  will  do 
something  for  him.  The  indorser,  therefore,  has  a  chance  of 
securing  himself  at  least  in  part.  The  only  reason  that  can 
be  assigned  for  insolvency  taking  away  the  necessity  of  notice 
is,  that  notice  could  be  of  no  use  to  the  indorser.  But  it  is 
almost  impossible  to  prove  that  it  might  not  have  been  of  use. 
Therefore  k  is  necessary.  There  is  another  circumstance  in 
this  case,  however,  operating  powerfully  in  favor  of  the  plain- 
tiff. The  house  of  James  Brown  &  Co.  consisted  of  James 
Brown  and  Armat  Brown.  When  the  note  fell  due,  James 
Brown  was  in  Europe,  and  Armat  Brown  in  this  city.  A  few 
months  before  it  was  due,  the  defendant  received  from  Armat 
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Brown  an  assignment  of  his  whole  estate^  for  the  purpose, 
among  other  things,  of  indemnifying  him  against  his  indorse- 
ments on  account  of  James  Brown  &  Co.  Now,  by  the  taking 
of  this  assignment,  it  is  not  unreasonable  to  presume  that  the 
defendant  took  upon  himself  the  payment  of  the  indorsed 
notes,  especially  as  when  he  did  receive  notice  (ten  days  after 
the  note  fell  due),  although  he  knew  and  remarked  that  it  was 
out  of  time,  he  did  not  deny  his  responsibility,  but  said  that 
his  ability  to  pay  would  depend  on  the  arrival  of  a  vessel. 

1  agree,  therefore,  with  Bond  v.  Farnham,  5  Mass.  170,  where 
it  was  held  that  in  such  a  case  ikie  indorser  dispenses  with 
notice.  Inasmuch,  then,  as  it  appears  upon  the  whole  of  this 
case  that  notice  of  non-payment  was  not  necessary,  no  injus- 
tice has  been  done  by  the  verdict,  and,  therefore,  a  new  trial 
oug^t  not  to  be  granted. 

Ybaites,  J.  I  have  no  hesitation  in  admitting  that  my 
charge  to  the  jury  in  the  particular  of  notice  to  the  defendant 
of  the  ncm-payment  of  the  note  by  the  drawers  does  not 
accord  with  the  most  modem  authorities.  I  considered  the 
oases,  De  Berdt  v.  Atkinson,  in  1794,  2  H.  BL  336,  and  of 
Gomey  v.  Da  Costa,  in  1795, 1  Elsp.  302,  under  circumstances 
very  similar  to  those  disclosed  in  evidence  on  the  trial,  as 
decisive  of  the  question  of  notice  ;  and  that,  according  to  the 
expressions  of  Buller,  J.,  in  the  first  case,  the  general  rule  as 
to  notice  was  only  applicable  to  fair  transactions,  where  the 
note  had  been  given  for  value,  in  the  ordinary  course  of  trade. 
The  justice  of  the  case  in  favor  of  the  plaintiff  struck  my 
mind  forcibly,  and  I  thought  Nicholson  v.  Gouthit,  in  1796, 

2  H.  BL  610,  and  Jackson  v.  Ritter,  in  1805,  2  Caiiies,  348, 
might  be  admitted  to  be  law,  without  overthrowing  the  two 
former  decisions.  In  the  first  of  them,  2  H.  BL  610,  it  is 
stated  that,  if  the  note  had  been  presented  when  it  became 
due,  it  would  have  been  paid,  as  Burton,  a  prior  indorser,  had 
lodged  a  sufficient  sum  of  money  in  the  defendant's  hands  for 
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that  purpose,  but  which  he  paid  away,  when  he  found  the 
note  did  not  come  to  him  as  he  expected.  It  appeared  to  me 
very  singular  that,  although  Eyre,  Chief  Justice,  and  Heath 
and  Rooke,  Justices,  sat  in  the  Common  Pleas,  and  decided 
both  cases,  the  decision  in  De  Berdt  v,  Atkinson  was  not  cited 
nor  adverted  to  in  Nicholson  v.  Gouthit,  if  it  established  a 
different  principle,  either  by  the  court  or  counsel,  although 
nineteen  months  only  had  intervened.  I  was  led  to  remark 
on  the  trial  that  Chitty  (who  is  generally  deemed  a  very  cor- 
rect compiler,  in  his  treatise  on  Bills  and  Notes,  p.  87, 1  Lond. 
ed.)  lays  down  the  broad  proposition  that  the  payee  of  a  note, 
indorsing  it  to  give  it  currency,  and  knowing  the  insolvency 
of  the  maker  at  the  time,  cannot  insist  on  the  want  of  notice 
as  a  defence ;  and  yet,  though  he  cites  Nicholson  i;.  Gouthit 
in  the  following  page,  he  does  not  consider  it  as  effecting  any 
change  in  the  commercial  law  before  asserted.  In  the  New 
York  case,  2  Caines,  848,  notice  was  given  to  the  indorser  of 
non-payment  by  the  drawer,  prior  to  any  demand  upon  the 
drawer,  and  consequently  the  notice  was  null,  as  the  drawer 
was  not  in  default  when  he  received  notice.  I  placed  too 
much  reliance  on  the  circumstances  detailed  in  the  cases  of 
1794  and  1795,  without  sufficiently  attending  to  the  reasoning 
of  the  court  therein,  which  is  contradicted  in  the  later  cases. 
Esdaile  v,  Sowerby,  in  1809,  11  East,  117,  was  not  cited  on 
the  trial ;  but  it  is  held  therein  by  the  whole  court  that  Nich- 
olson t^.  Gouthit  is  so  decisive  an  authority  on  this  subject 
that  the  court  could  not  again  enter  into  the  discussion  of  the 
doctrine.  It  seems  now  settled  that,  notwithstanding  it  sounds 
harsh  that  a  known  bankruptcy  should  not  be  equivalent  to  a 
demand  or  notice,  the  rule  as  to  both  is  too  strong  to  be  dis- 
pensed with.  At  the  same  time,  I  cannot  see  how  the  de- 
fendant can  get  over  the  late  case  of  Bond  et  al.  v.  Farnham, 
in  1809,  5  Mass.  170.  In  this  instance,  James  Brown,  one  of 
the  partners  in  the  firm,  when  the  note  fell  due  on  the  5th  of 
June,  1812,  was  in  Europe,  and  had  been  there  some  time 
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before.  Armat  Brown,  the  only  resident  partner  in  America, 
had  assigned  all  his  real  and  personal  estate  to  the  defendant 
to  indemnify  him  for  his  advances  and  indorsements.  Against 
neither  could  any  effective  measures  be  pursued  within  the 
period  of  imputed  delay.  In  the  language  of  Chief  Justice 
Parsons,  "  Any  demand  by  the  defendant  would  be  fruitless^ 
as  he  had  secured  all  the  property  the  drawer  'on  the  spot 
had,  for  the  express  purpose  of  keeping  him  harmless."  The 
reason  of  the  rule  as  to  notice  must  wholly  fail  under  such 
circumstances.  On  this  last  ground,  I  am  of  opinion  that 
judgment  be  rendered  fox  the  plaintiff  on  the  verdict. 

New  trial  refused. 


The  President,  Dirbctors,  &c.  op  the  Berkshire  Bank 

V.  Isaac  Jones. 

(6  Massachusetta,  524.    Supreme  Court,  September,  1810.) 

Waiver  of  notice.  Payable  at  bank.  —  Waiving  notice  by  an  indorser  does  not 
excuse  the  indorsee  from  making  demand  of  payment ;  but  if  the  paper  was 
payable  at  a  designated  place,  and  the  indorsee  was  ready  to  receive  payment 
at  the  time  and  place,  no  further  demand  is  necessary. 

The  plaintiffs  declare  on  a  promissory  note  made  by  one 
Amasa  Glesen,  on  the  2l8t  of  October,  1807,  by  which  he 
promised  the  defendant  to  pay  him  or  his  order  $125,  at 
the  Berkshire  Bank,  in  sixty-one  days ;  and  on  an  indorse- 
ment by  the  defendant,  he  waiving  all  right  to  the  notice,  to 
which,  by  law  or  custom,  he  was  entitled  as  indorser.  The 
plainti&  also  allege  a  request  and  refusal  by  Glesen,  the 
maker,  and  also  notice  to  the  defendant. 

The  action  was  tried  before  Sedgwick  J.,  who  directed  a 
nonsuit,  subject  to  the  opinion  of  the  court,  whether  it  was 
necessary  to  the  support  of  this  action,  that,  previous  to  the 

24 
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commencement  thereof,  the  contents  of  the  note  declared  on 
should  have  been  demanded  of  the  promisor. 

Pabsoms,  C.  J.  The  defendant  has  argued  that,  although 
he  waived  notice  of  a  refusal  of  payment  by  the  maker,  yet 
he  did  not  thereby  dispense  with  a  demand  upon  him ;  for  he 
might  waive  the  notice  from  a  confidence  that  the  maker 
would  pay  the  note  on  demand. 

This  construction  of  the  waiver  we  think  correct ;  and  the 
objection  would  be  conclusive,  if  the  indorsement  had  not 
been  made  to  the  plaintiffs,  at  whose  o£Fice  the  note  was  to 
be  demanded  and  paid.  The  note  was  payable  on  a  day  and 
at  a  place  certain ;  and  the  place  is  the  Berkshire  Bank.  A 
demand  of  payment  need  not  be  made  at  any  other  place ; 
and  if  the  holder  of  the  note  is  at  the  bank  on  the  prescribed 
day,  ready  to  receive  the  money,  if  the  maker  be  there,  it  is 
enough  for  him.  And  if  the  maker  does  not  come  to  the  bank, 
or  direct  the  payment  there,  he  has  broken  his  promise ;  and 
no  other  notice  to  him  is  necessary. 

In  the  case  at  bar,  as  the  plaintiffs  held  this  note,  we  must 
presume  it  was  in  their  bank,  and  there  it  was  made  payable. 
They  were  not  to  look  up  Glesen,  or  to  demand  payment  of 
him  at  any  other  place.  The  defendant,  by  his  indorsement, 
guaranteed  that  on  the  day  of  payment  the  maker  would  be 
at  the  bank,  and  pay  the  note ;  and  if  he  did  not  pay  it  there, 
he  agreed  that  he  would  be  answerable  in  a  suit  at  law,  with- 
out previous  notice  of  the  default  of  the  promisor. 

Although  we  are  satisfied  that  the  judge  was  correct  in  his 
construction  of  the  terms  of  the  defendant's  waiver  of  notice, 
considered  in  a  general  view,  yet  we  are  of  opinion  that,  from 
the  special  tenor  of  the  note  declared  on,  the  nonsuit  ought 
to  be  set  aside ;  and  if,  on  the  trial,  the  plaintiffs  can  show 
that  on  the  day  of  payment  the  note  was  in  the  bank,  and 
that  the  servants  or  oflBicers  of  the  pliEiintiffs  were  there  dur- 
ing the  usual  bank  hours,  to  receive  payment  and  give  up 
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the  note,  they  will  be  entitled  to  recover,  aa,  by  ihe  terms  <^ 
the  note,  they  were  not  holden  to  demand  payment  but  at  the 
bank,  which  was  impracticable  through  the  default  of  the 
maker ;  and  by  i  the  defendant's  waiver  he  cannot  claim 
notice. 


John  Sigeeson,  Plaintiff  in  Error,  v.  Edvtaed  Mathews. 

(20  Howard,  496.   Supreme  Court  of  the  United  States,  December,  1857.) 

Promise  to  pay,  when  a  waiver.  —  If,  before  the  maturity  of  a  note,  the  indorser 
dupensed  with  a  presentation  of  the  note  and  demand  of  payment,  and 
promiBed  to  paj  it  or  to  proride  for  its  payment  at  maturity,  he  cannot 
set  up  as  a  defence  to  a  suit  upon  the  note,  that  it  wa«  not  presented  for  pay- 
ment, and  demand  made  therefor,  when  it  was  due,  and  that  no  notice  of 
its  dishonor  was  given.  Or  if,  after  the  maturity  of  the  note,  the  indorser 
promised  the  holder  or  his  agent  to  pay  the  same,  haying  at  the  time  of 
making  said  promise  knowledge  of  the  fact  that  the  note  had  not  been 
presented  for  payment,  and  that  no  demand  had  been  made  therefor,  or 
notice  of  non-payment  given,  the  indorser  cannot  now  set  up  as  a  defence 
to  the  note,  a  want  of  such  demand  and  notice. 

Thb  case  is  stated  in  the  opinion  of  the  court. 

McLean,  J.  This  is  a  writ  of  error  to  the  Circuit  Court 
for  the  district  of  Missouri. 

An  action  was  brought  by  Mathews  against  John  Siger- 
son,  as  indorser  on  a  note  of  James  Sigerson,  now  deceased, 
dated  the  10th  of  March,  1852,  for  the  payment  of  the  sum 
of  $2,000,  two  years  after  date,  at  the  Bank  of  the  State  of 
Missouri,  with  interest  from  the  date. 

It  was  proved  on  the  trial  that  in  1851  Mathews  advanced 
largely  to  John  Sigerson  on  some  transactions  in  pork, 
whereby  Sigerson  became  indebted  to  him  in  the  sum  of 
92,000;  that  Sigerson  wanted  two  years'  time,  on  which 
Mathews  required  a  mortgs^e  on  real  estate  as  security; 
but  Sigerson  offered  to  give  the  note  of  his  brother  James, 
indorsed  by  himself^  instead  of  the  mortgage ;  and  he  repre- 
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sented  that  his  brother  James  was  the  owner  of  a  valuable 
real  estate  near  St.  Louis;  which  offer  was  accepted,  and 
the  note  was  given. 

Some  time  in  the  fall  of  1852,  Joseph  E.  Elder,  a  witness, 
received  the  note  from  Mathews  for  collection,  soon  after  the 
death  of  James  Sigerson,  and  before  the  note  became « due. 
Witness  called  on  John  Sigerson,  and  asked  him  if  he  should 
have  the  note  protested  against  the  estate  of  James  Sigerson. 
He  replied,  that  the  witness  need  not  do  so,  and  that  the 
note  should  be  paid  at  maturity.  The  witness  then  placed 
the  note  in  his  portfolio,  where  it  remained  until  after  due. 
After  it  was  due,  witness  called  on  John  Sigeraon,  and  in- 
formed him  that  he  had  neglected  to  put  the  note  in  bank  for 
collection^  and  asked  him  what  he  was  going  to  do.  He  said 
he  would  see  witness  in  a  few  days,  and  arrange  it.  After- 
wards Sigerson  said  to  the  witness  that  he  did  not  consider 
himself  liable  as  indorser,  as  the  note  had  not  been  protested. 

In  February,  1852,  John  Sigerson  sold  his  interest  in  the 
farm  near  St.  Louis,  which  was  one-half  of  it,  and  which  con- 
tained about  one  thousand  acres,  to  James  Sigerson,  who  was 
to  pay  off  the  incumbrances  on  the  land,  which  amounted 
to  about  $16,000.  James  executed  twenty  notes  for  $2,000 
each,  payable  in  six,  twelve,  and  eighteen  months ;  and  John 
Sigerson  made  him  a  deed.  In  July,  1852,  James  reconveyed 
the  land  to  John,  and  the  bargain  was  rescinded.  This  was 
done  because  James  had  not  fulfilled  his  contract.  Nineteen 
of  the  notes  were  given  up,  but  the  note  now  in  suit  was  not 
surrendered,  and  for  which  the  account  of  James  was  credited 
on  the  books  of  John.     James,  on  his  decease,  left  no  property. 

On  the  above  facts,  the  court  charged  the  jury,  *^  if  they 
believe  from  the  evidence,  that,  before  the  maturity  of  the 
note,  in  conversation  with  the  agent  of  the  plaintiff,  the 
defendant  dispensed  with  a  presentation  of  the  note  and 
demand  of  payment,  and  promised  to  pay  it  or  provide  for 
its  payment  at  maturity,  he  cannot  now  set  up  as  a  defence 
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to  this  suit,  that  the  note  was  not  presented  for  payment,  and 
demand  made  therefor,  when  it  was  due,  and  that  no  notice 
of  its  dishonor  was  given." 

That,  ^^if,  after  the  maturity  of  the  note,  the  defendant 
promised  the  plaintiff  or  his  agent  to  pay  the  same,  having 
at  the  time  of  making  said  promise  knowledge  of  the  faot 
that  the  note  had  not  been  presented  for  payment,  and  that 
no  demand  had  been  made  therefor,  or  notice  of  non-payment 
given,  the  defendant  cannot  now  set  up,  as  a  defence  to  said 
note,  a  want  of  such  demand  or  notice." 

«'  If  the  defendant  dispensed  neither  with  the  presentation 
of  the  note  and  notice,  nor  promised  to  pay  the  same,  having 
knowledge  as  above  stated,  the  plaintiff  cannot  recover." 
Exception  was  taken  to  these  instructions. 
Certain  instructions  were  asked  by  the  defendant,  which 
were  refused ;  but  it  is  unnecessary  to  state  them,  as  they 
are  substantially  embraced  in  those  given  by  the  court. 

As  there  was  no  formal  demand  of  payment,  nor  protest 
for  non-payment  and  notice,  those  requisites  must  have  been 
waived  by  the  defendant,  to  make  him  responsible  as  in- 
dorser ;  and  to  this  effect  were  the  insti-uctions  of  the  court ; 
and  we  think  the  testimony  not  only  authorized  the  in- 
structions given,  but  also  the  verdict  rendered  by  the  jury. 
Before  the  note  was  due,  the  defendant  said  to  Elder,  the 
agent  of  Mathews,  and  who  held  the  note,  that  he  need  not 
take  steps  to  collect  it  from  the  estate  of  his  brother  James, 
as  it  should  be  paid  at  maturity.  This  was  an  assurance 
which  could  not  be  mistaken,  and  it  was  relied  on  by  the 
agent.  He  placed  the  note  in  his  portfolio,  where  it  remained 
until  after  it  became  due.  After  this,  the  agent  called  on 
the  defendant,  and  informed  him  that  he  had  neglected  to 
take  measures  for  the  collection  of  the  note,  and  asked  him 
what  he  was  going  to  do.  He  answered,  that  in  a  few  days 
he  would  see  the  witness,  and  arrange  it.  This  was  an 
unconditional  promise  to  pay  the  note,  which  no  one  could 
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misunderstand,  and  which  he   could  not  repudiate  at  any 
subsequent  period. 

A  promise  by  an  indorser  to  pay  a  note  or  bill  dispenses 
with  the  necessity  of  proving  a  demand  on  the  maker  or 
drawer,  or  notice  to  himself.  Pierson  v.  Hooker,  3  Johns. 
68 ;  Hopkins  v.  Liswell,  12  Mass.  62.  Where  the  drawer  of 
a  protested  bill,  on  being  applied  to  for  payment  on  behalf 
of  the  holder,  acknowledged  the  debt  to  be  due,  and  promised 
io  pay  it,  saying  nothing  about  notice,  it  was  held  that  the 
holder  was  not  bound  to  prove  notice  on  the  trial.  Walker 
t.  Laverty,  6  Munf.  487.  An  unconditional  promise  by  the 
indorser  of  a  bill  to  pay  it,  or  an  acknowledgment  of  his  lia- 
bility, and  knowledge  of  his  discharge  by  the  laches  of  the 
holder,  will  amount  to  an  implied  waiver  of  due  notice  of 
a  demand  of  the  drawee,  acceptor,  or  maker.  Thornton  r. 
Wynn,  12  Wheat.  183 ;  Bank  of  Georgetown  v.  Magruder,  7 
Peters,  287.  We  think  the  instructions  of  the  court  were 
correct,  and  that  consequently  the  judgment  must  be  af- 
firmed, with  costs. 

§  1.  Accident  and  Impediments. — The  agent  of  the  holders  at  the  Utter  place 

doctrine  of  the  principal  case,  Windham  mailed  it  back  in  time,  indeed,  if  it  had 

Bank  v.  Norton,  that  the  happening  of  reached  the  holders  when   it  shoold 

an  unavoidable  accident,  not  attributa-  have  reached  them,  to  be  duly  sent  to 

ble  to  the  holder,  whereby  presentment  London ;  but,  by  a  mistake  at  the  post- 

at  maturity  becomes  impossible,  will  office,  it  failed  to  reach  the  holders 

excuse  any  reasonable  delay  thus  oo-  soon  enough  to  be  presented  at  the 

casioned  in  making  presentment,  is  well  proper  time.    Tlie  court  held  that  the 

settled.    Farmers'  Bank  v.  Gunnell,  26  fault  lay  with  the  holders  in  sending  the 

Oratt.  181;  Tardy  v.  Boyd,  lb.  681;  bill  to  Liverpool;  and  that  therefore 

Dunbar  i;.  Tyler,  44  Miss.  1 ;  Durden  v,  the  failure  to  make  due  presentment 

Smith,  lb.  648 ;  Lane  v.  Bank  of  West  could  not  be  excused.    In  delivering 

Tennessee,  9  Heisk.  419.  the  opinion  of  the  court.  Savage,  C.  J., 

Scbofleld  V.  Bayard,  3  Wend.  488,  said :  "  This  presents  no  impossibility, 

may  at  a  cursory  glance  seem  at  vari-  if  due  diligence  had  been  used.    The 

anoe  with  the  principal  case ;   but  a  plaintiffs  should  not  have  sent  the  bill 

closer  scrutiny  of  the  case  will  show  to  Liverpool  at  all.  It  is  true  that,  after 

that  there  is  no  conflict.    In  Schofleld  the  letter  containing  it  had  been  left  at 

V,  Bayard,  the  plaintiffs  were  holders  Liverpool,  it  could  not  have  reached 

of  a  bill  payable  in  London.    By  a  London  in  season ;  but  it  was  the  fault 

mistake  of  their  ovon  the  bill  was  sent  of  the  plaintiffs  to  have  parted  with 

to  Liverpool   for  presentment.     The  the  bill  in  the  manner  they  did.    In- 
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stead  of  sending  it  to  Liverpool,  they  last  place  of  residence.    Wheeler  v, 

should  have  sent  it  to  London,  and  Field,  6  Met.  290.    See  also  Pierce  v. 

then  it  would  have  been  in  season,  and  Gate,   12  Cosh.  190,   infra.     In  New 

probably  would  have  been  paid.    I  am  York  and  Ohio  the  contrary  rule  oh- 

of  opinion  that,  by  the  law  merchant,  tains.    Foster  v.  Julien,  24  N.  Y.  28, 

payment  should  have  been  demanded  Mason,  J.,  dissenting ;  Gist  v.  Lybrand, 

in  London  on  the  12th  of  November,  8  Ohio,  908.    The  same  may  possibly 

and  that  not  having  been  done,  and  be  inferred  in  Pennsylvania  from  Reid 

there  being  no  impossibility  to  prevent  v.  Morrison,  2  Watts  &  S.  401,  where 

it  but  what  is  attributable  to  the  want  it  is  said  that  the  rule  which  applies  in 

of  due  diligence  on  the   part  of  the  the  case  of  an  absconding  debtor  ap- 

holder,  the  defendants  are  legally  dis-  plies  equally  in  the  case  of  the  removal 

charged,  and   are    entitled   to   judg-  of  the  payor  into  another  State.    This 

ment."  may  mean,  however,  only  that  a  per- 

The  excuse  of  an  impossibility  which  sonal  demand  is  in  such  case  dispensed 

is  not  permanent  is  an  excuse  only  for  with ;  for  it  is  obvious  that,  so  far  as 

delay  until  the  impediment  is  removed,  the  necessity  of  making  presentment 

Lane  v.  Bank  of  West  Tennessee,  9  at  the  payor's  last  abode  is  concerned, 

Heisk.  419.    And  it  follows  that  if  im-  there  is  a  material  difference  between 

pediments  occur  such  as  to  prevent  de-  an  absconding  and  an  honest  removal 

mand  by  reasonable  diligence,  demand  from  the  State.    In  the  latter  case  it  is 

and  notice  must  be  made  and  given  not  unusual  for  the  maker  or  acceptor 

within  a  reasonable  time  after  the  re-  to  leave  funds  behind  him  to  meet  his 

moval  of  the  impediments.    Farmers'  obligations ;  but  a  circumstance  of  that 

Bank  v.  Gunnell,  26  Gratt.  131 ;  Tardy  kind  in  the  former  case  would  be  re- 

V.  Boyd,  lb.  681 ;  Dunbar  v.  Tyler,  44  markable  indeed.    And  this  seems  to 

Miss.  1 ;  Durden  i^.  Smith,  lb.  548.  be  a  strong  reason  for  maintaining  the 

The  four  following  sections  will  con-  rule  held  in  Massachusetts.  Chancel- 
tain  some  special  illustrations  of  this  lor  Kent(3  Com.  96),  andBeard8ley,J., 
rule  :  —  in  Taylor  v.  Snyder,  ante,  p.  227,  care- 

§  2.  Removal,  —  The  doctrine  of  the  fully  state  that  presentment   at   the 

principal  case,  McGruder  v.  Bank  of  payor's  last  abode  is  sufficient,  but  My 

Washington,  is  well  settled.    See  Tay-  nothing  of  the  necessity  of  such  pre- 

lor  V.  Snyder,  ante,  p.  227 ;  Adams  v.  sentment.    See  Taylor  v.  Snyder,  ante, 

Leland,  80  N.  T.  809 ;  Foster  v.  Julien,  p.  227 ;    also  Lehman  v.  Jones,  ante, 

24  N.  T.  28^    But  the  question  whetlier,  p.  857. 

in  case  of  removal  into  another  juris-  §8.  Absconding. — The  principal  case» 
diction,  presentment  should  be  made  at  '''Lehman  v.  Jones,  is  followed  by  Reid 

the  payor's  last  abode,  has  given  rise  v.  Morrison,  2  Watts  &  S.  401 ;  and 

to  some  conflict.    It  will  be  observed  the    same  doctrine   is  stated  -to   be 

that  that  poipt  is  not  directly  decided  the  law  in  New  York.    See  Taylor  v. 

in  the  principal  case  :  it  is  only  held  Snyder,  ante,  p.  227  ;  Spies  v.  Gilmore, 

that  such  a  presentment  is  sufficient.    If  1  Comst.  821 .  See  also  Wolfe  v.  Jewett, 

no  such  presentment  had  been  made,  10  La.  888,  stating   the   same  rule ; 

the  question  of  the   necessity    of  it  Brace  v.  Lytle,  18  Barb.  168 ;  Gillespie 

might  have  arisen.  v.  Hannahan,  4  McCord,  503,  in  which 

In  Massachusetts  it  is  held  that  in  Johnson,  J.,  says :  '*  Now  I  take  it  that 

case  of  removal  from  the  State,  the  pre-  there  is  nothing  in  the  principles  of 

sentm^it  should  be  made  at  the  payor's  justice  which  would   require  the  in- 
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donee  to  make  a  demand,  when,  as  in  therefore,  to  charge  the  indorser,  mmC 

the  caie  of  Putnam  u.  Sallivan,  4  MasB.  show  a  compliance  with  these   con- 

58,  it  had  hecome  impractic»ible,  the  ditfonB,   of  that  proper  meant   have 

maker  having  absconded,    ^or  can  I  been  taken    to   effect  a    compliance 

perceive  in  what  waj  it  would  promote  with    them,  unless,   indeed,    he    can 

commerce.    But  on  the  contrary,  that  prove  a  waiver  of   them  by  the  in- 

rule  which  enjoined  the  performance  dorser.    And   this,  we  think,  is   the 

of  impossibilities  would  deter  the  most  rule   as  now  settled.     Granite  Bank 

hardy  and  adventurous  from  placing  v,  Ajrres,  16  Pick.  892;  Lee  Bank  v. 

themselves  within  its  operation.    And  Spencer,  6  Met  808.     If  the  maker 

it  seems  to  be  generally  agreed  that  has  left  the  State,  the  holder  must  de- 

the  absconding  of  the  maker  of  a  note,  mand  payment  at  his  actual  or  last 

or  the  acceptor  of  a  bill  of  exchange,  place  of  abode,  or  of  bnsiness,  within 

will  excuse  the  holder  from  making  a  the  State.     Wheeler  v.  Field,  6  Met 

demand."  200."    But,  after  giving  the  same  ex- 

This  was  the  doctrine  m  Massachu-  tract  from  this  case  in  I  Parsons,  Notes 

setts  until  the  case  of  Pierce  v.  Gate,  12  and  Bills,  450,  it  is  there  said,  in  the 

Gush.   190,  decided  in  1853,  when  a  note :  "  It  is  a  fact  personally  known 

more  stringent  rule  was  declared.    See  to  us,  that  this  point  was  not  argued, 

Grafton  Bank  v.  Gox,  18  Gray,  608.  nor  indeed  raised,  by  counsel  in  this 

See  as  to  the  former  rule.  Hale  v.  Burr,  case.    The  defence  was  based  upon 

12  Mass.  85 ;  Shaw  v.  Reed,  12  Pick,  other  grounds,  because  it  was  supposed 

182.    But  in  Pierce  v.  Gate,  supra,  it  that  the  decisions  overruled  by  this 

was  held  that  if  the  payor  absconds,  case,  and  the  practice  under  them,  had 

leaving  no  visible  property  subject  to  established  the  law." 
attachment,  a  want  of  demand  or  in-        But  though  demand  upon  the  maker 

guiry  for  him  will  not  thereby  be  ex-  or  acceptor  is  excuse(^in  the  case  of  an 

cused,  though  the  indorser  knew  of  the  absconding,  still  notice  should  be  given 

absconding.     Shaw,  G.  J.,  said :  "  We  that  the  party  has  absconded.    Anony- 

are  aware  that  in  some  of  the  earlier  mous,  1  Ld.  Raym.  748 ;  Foster  o.  Ju- 

cases  in  Massachusetts  it  was  held  that  lien,  24  N.  Y.  28,  87 ;  Ex  parte  Rohde, 

proof  that  the  maker  had  absconded,  Mont  &  M.  480;  Michand  p.Lagarde, 

or  failed,  and  become  insolvent  so  that  4   Minn.  48 ;    1  Parsons,   Notes  and 

a  demand  would  be  unavailing,  would  Bills,  449,  528. 

be  an  excuse  for  want  of  presentment.  §  4.  Death  of  Maker  or  Acceptor.  — 
Putnam  v,  Sullivan,  4  Mass.  45.  But  The  Supreme  Court  of  the  United 
it  has  been  decided,  on  consideration.  States,  in  1830,  declared  the  same  role 
and  upon  principle,  that  the  obligation  as  in  Juniata  Bank  v.  Hale,  in  the  case 
of  an  indorser  is  conditional ;  that  is,  of  Magrader  o.  Union  Bank  of  George- 
that  he  will  be  answerable  if,  at  the  town,  8  Peters,  87,  and  reaffirmed  it  in 
maturity  of  the  note,  the  holder  will  the  same  case,  7  Peters,  287.  The  da- 
present  it  to  the  maker  for  payment ;  cision  in  Gaunt  v.  Thompson,  7  Com. 
and  if  thereupon  the  maker  shall  neg-  B.  400,  has  perhaps  been  somewhat 
lect  or  refuse  to  pay  it,  and  the  holder  misooderstood.  That  case  does  not 
will  give  seasonable  notice  to  the  in-  decide  that,  where  the  party  sought  to 
dorser,  he  will  pay  it  himself.  Sand-  be  charged  has  become  executor  of  the 
ford  V.  DiUaway,  10  Mass.  52 ;  Famum  payor,  notice  is  dispensed  with,  but 
V,  Fowle,  12  Mass.  89.  These  are  the  that  the  circumstances  in  that  partico- 
conditions  of  his  liabili^.    The  holder,  lar  case   constituted  notice.    It  was 
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proTed  at  the  trial  that  the  bill  in  the  the  rule  in  those  States  in  which  the 

case  was  diiljr  presented  at  the  house  personal  representative  is  allowed  by 

of  the  acceptor;  and  that  the  defend-  statute  a  certain  period  for  settling  the 

ant  (the  drawer),  to  whom  it  was  there  estate  of  the  pajor,  during  whicli  time 

shown,  said  that  the  acceptor  was  dead,  he  cannot  be  sued.    And  it  has  been 

and  that  he  was  his  executor,  adding  a  held  that,  if  the  maker  of  a  note  die, 

request  that  it  might  be  allowed  to  and  an  administrator  be  appointed  be- 

stand  oTer  for  a  few  days,  and  he  would  fore  the  note  fall  due,  demand  upon 

see  it  paid ;  and  it  was  held  that  this  the  latter  is  not  necessary  to  charge  an 

was  sufficient  notice  of  dishonor.    It  indorser,  unless  the  paper  fall  due  after 

will  be  *seen  that  the  drawer's  knowl-  the  period  during  which  the  adminis- 

edge  of  the  dishonor,  which  was  held  trator  is  exempt  from  suit.    Hale  v. 

to  constitute  notice,  came   from  the  Burr,  12  Mass.  86.    But  this  was  not 

holder  and  proper  party.    It  was  not  the  case  of  an  indorser  appointed  ad-> 

a  mere  "hiatorical  fact,"  which  the  ministrator. 

drawer  may  have  derived  from  a  Shepley,  J.,  in  Gower  t;.  Moore,  26 
stranger,  but  it  was  legal  notice  witliin  Me.  16,  cites  this  case  as  an  exception, 
the  rule  laid  down  in  the  principal  case,  and  states  that  the  doctrine  of  it  is 
It  was  immaterial,  as  the  court  held,  questionable ;  but  it  has  been  followed 
that  the  notice  was  not  given  with  all  in  Massachusetts,  in  Oriental  Bank  v. 
the  formalities  which  are  usual,  so  long  Blake,  22  Pick.  206,  and  in  Louisiana, 
as  it  was  given  by  the  holder.  The  in  Landiy  v,  Stansbury,  10  La.  484. 
Tery  important  distinction  drawn  in  the  In  Grower  v.  Moore,  however,  it  is  held 
principal  case  between  knowledge  and  that,  if  the  maker  of  a  note  die  before 
notice  is  also  maintained  in  Gaunt  v.  its  maturity,  the  indorsee  should  make 
Thompson.  Gresswell,  J.,  quotes  with  inquiry  for  his  personal  representatire, 
approval  the  following  language  of  if  there  be  one,  and  present  the  note  to 
Alderson,  B.,  in  Miers  p.  Brown,  11  him  at  maturity  for  payment. 
Mees.  &  W.  872 :  "  Knowledge  of  the  It  would  seem  advisable,  if  not 
dishonor  obtained  from  a  communica-  necessary,  to  present  the  paper  at 
tion  by  the  holder  of  the  bill  amounts  maturity,  even  where  the  personal 
to  notice."  Also  the  fbllowing  lan«  representatlTe  is  exempt  from  suit  for 
guage  of  Ashhurst,  J.,  in  Tindal  v.  a  certain  time,  which  is  believed  to 
Brown,  1  T.  R.  167:  "Notice  means  be  generally  the  case  throughout  the 
something  more  than  knowledge,  be-  United  States,  and  give  notice  to  the 
cause  it  is  competent  to  the  holder  to  indorser  or  drawer  of  the  payor's 
give  credit  to  the  maker."  Mr.  Justice  death,  and  of  the  matter  of  adminls- 
Cresswell  proceeds  to  say :  "  In  sub-  tration,  so  that  he  may  take  the  proper 
stance,  these  cases  seem  to  establish  measures  to  secure  himself  in  case  the 
that,  in  order  to  make  a  prior  holder  paper  is  not  finally  paid.  There  is  a 
responsible,  he  must  derive  from  tome  strong  reason  for  this  where  the  In- 
perton  enliUed  to  call  for  payment  infer-  dorser  is  not  aware  of  the  payor's 
mation  that  the  bill  has  been  dishon-  death ;  for  in  that  case,  if  notice  were 
orod,  and  that  the  party  is  in  a  not  given,  he  would  be  led  to  suppose 
condition  to  sue  him,  from  which  he  that  the  paper  had  been  duly  paid,  and 
may  infer  that  he  will  be  held  respon-  thus  be  thrown  off  his  guard,  and  per- 
sible."  See  Ghanoine  v.  Fowler,  ante,  haps  lose  altogether  an  opportunity  to 
p.  271 ;  also  Gower  v.  'i&oQite,  25  Me.  16.  secure  himself  in  the  event  of  non- 
Bat  thare  may  be  an  exception  to  payment  from  the  estate  of  the  payor. 
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And   the  modem   inclination  of  the  be  true  when  the  consideration  of  the 

courts  is  to  adhere  more  strictly  than  note  is,  to  the  knowledge  of  the  in- 

formerly  to  the  rule  requiring  present-  dorser,  illegal,  the  note  not  being  abso- 

ment  and  notice.    See  Pierce  v.  Gate,  lutely  void.    See  Copp  v.  McDugall, 

12  Gush.  190.  9  Mass.   1 ;    Burrill  o.  Smith,  mpra. 

In  Oriental  Bank  v.  Blake,  22  Pick.  Qttcsre  as  to  notes  of  in&nts  ?    See  1 

206,  Putnam,  J.,  after  stating  the  rule  Parsons,  Notes  and  Bills,  444. 
laid  down  in  Hale  v.  Burr,  supra,  states         §  6.  Deatfi  of  Holder.  —  The  death 

an  important  non  aeqmturf  involving  the  of  the  holder  before  or  at  the  maturity 

point  in  issue  in  the  case  before  him.  of  the  paper  furnishes  a  reasonable 

He  says :  **  But  it  does  not  follow  that,  excuse    for   non-presentment    at    the 

because  to  charge  an  indorser  no  de-  usual  time,  unless  there  is  an  adminis- 

mand  is  necessary  to  be  made  on  the  trator  or  executor  at  the  time,  into 

administrator  of  the  maker  of  a  note,  whose  hands  the  bill  or  note  has  been 

or  the  acceptor  of  a  bill  of  exchange  placed ;  and  the  personal  representative 

falling  due  within  the  year  after  the  has  a  reasonable  time  within  which  to 

appointment,  notice  of  the  dishonor  of  make  presentment.   White  v.  Stoddard, 

the  bill  is  not  necessary  to  be  given  to  11  Gray,  268.    If  the  existence  of  the 

the  administrator  of  the  indorser  in  a  paper  should  be  unknown  to  the  repre- 

reasonable  time.  He  stands  in  the  place  sentative  at  maturity,  this  would  be  an 

of  the  indorser;  and  a  want  of  notice  excuse  until  he  has  found  it,  acting  with 

of  the  dishonor  of  the  bill  may  be  reasonable  diligence  in  the  business  of 

prejudicial  to  all  persons  interested  in  the  administration.    Duggan  v.  King, 

the  estate  of   his  intestate.    He,  for  Rice,  289. 

example,  may  have  paid  to  the  party         §  6.  Insolvency  of  Maker  or  Acceptor* 

liable  to  him  upon  the    bill,  money  —  Though  there  is  some  conflict  among 

which  he  might  have  retained,  or  have  the  early  cases,  respecting  the  neces- 

otherwise   omitted  to  obtain  securit7  sity  of  notice  in  the  case  of  the  insol- 

against  the  undertaking  of  his  intes-  vency  of   the   payor,  known   to  the 

tate."    To   the    same   effect  is  Mer-  drawer  or  indorser,  the  later  author!- 

chants'  Bank  v.  Birch,  17  Johns.  25.  ties  and  the  text-writers  state  the  rule 

In  Haslett  o.  Kunhardt,  Rice  (S.  as  declared  in  the  principal  case.  Fugitt 

Car.),  189,  the  maker  of  a  note,  pay-  v.  Nixon,  44  Mo.  296.    Mr.  Justice  Stoiy 

able  Bfay  26,  was  drowned,  with  his  (Promissory  Notes,  §  286)  says  that  "it 

whole  family,  two  or  three  days  before  is  by  our  law,  as  well  as  by  the  French 

the  maturity  of  the  paper.    Notice  was  law,  no  excuse  that  the  maker  is  a 

given  to  the  indorser  on  the  26th.    The  bankrupt,  or  is  insolvent,  at  the  time 

maker  had  left  no  will,  and,  up  to  the  when  the  note  becomes  due,  and  this, 

time  of  notice,  no  administration  had  as  is  asserted,  for  two  reasons :  first, 

been  or  could  have  been  taken  out.  that  it  is  part  of  the  implied  oliligations 

It  was  held  that  demand  was  excused,  or  conditions  of  the  contract  of  the 

Richardson,  J.,  dissenting.    See  also  indorser,  that  due  presentment  shall  be 

Price  V.  Young,  1  McGord,  339 ;  8.  c.  made  in  order  to  bind  him  to  pay  upon 

1  Nott  ft  M.  488.  the  dishonor ;  and  secondly,  that  it  it 

In  like  manner,  in  the  case  of  a  note  not  certain  that,  if  due  presentment 

executed  by  an  authorized  agent,  whose  had  been  made,  the  note,  notwitfaatand- 

principal  is  at  the  time  deceased,  it  is  ing  the  lailure,  might  not  have  been 

said  that  demand  is  excused.    Burrill  paid,  either  by  the  maker  or  by  some 

V.  Smithy  7  Pk;k.  291.    The  same  may  friend  for  him.    Each  of  these  reasons 
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has  been  promnlfiratecl,  not  only  in  the  Buck  v.  Cotton,  2  Conn.  126 ;  Sandford 

common-law  authorities,  but  by  foreign  v,  Dillaway,  10  Mass.  62 ;  Barker  v. 

jurists  of  high  repute,  such  as  Pothier  Parker,  6  Pick.  80 ;  Shaw  r.  Reed,  12 

and  Savary."  Pick.  182;  Granite  Bank  ».  Ayres,  16 

Upon  this  subject,  Chitty,  Bills,  880,  Pick.  892;  Hunt  v.  Wadleigh,  26  Me. 
9th  Eng.  ed.,  says :  "  The  death,  bank-  271 ;  fLawrence  v.  Langley,  14  N.  H. 
ruptcy,  or  ^otontnso/Mficy  of  the  drawee,  70;  Bank  of  America  v.  Petit,  4  Dall. 
or  his  being  in  prison,  constitute  no  ex-  127 ;  Benedict  r.  Cafib,  5  Duer,  226 ; 
cuses,  either  at  law  or  in  equity,  for  Watkins  v.  Crouch,  6  Leigh,  622 ;  Bank 
the  neglect  to  give  due  notice  of  non-  of  Seaford  v.  Com  noway,  4  Houst.  206 ; 
acceptance  or  non-payment,  because  Boultbeev.  Stubbs,  18  Ve8.21,  perLord 
many  means  may  remain  of  obtaining  Eldon ;  Staples  v.  Okines,  1  Esp.  8S2 ; 
payment  by  the  assistance  of  friends  or  Esdaile  v.  Sowerby,  11  East,  117. 
otherwise,  of  which  it  is  reasonable  that  Upon  the  other  point  made  in  the 
the  drawer  and  indorsers  should  have  principal  case,  that  notice  may  be  dis- 
the  opportunity  of  arailing  themselves,  pensed  with  in  case  of  an  assignment 
and  it  is  not  competent  to  the  holders  of  all  the  assets  of  the  payor  to  the 
to  show  that  the  delay  in  giving  notice  drawer  or  indorser,  the  law  is  well  set- 
has  not,  in  fact,  been  prejudicial."  The  tied  that  way,  if  the  ftind  is  sufficient 
same  writer  again  uses  this  language,  to  protect  him.  Beard  v.  Westerman, 
in  substance,  on  page  450,  with  the  ad-  82  Ohio  St.  29 ;  Develing  v.  Ferris,  18 
dltional  statement  that  an  offer  of  com-  Ohio,  170 ;  Kyle  r.  Green,  14  Ohio,  496 ; 
position  by  the  acceptor,  not  acceded  Mechanics'  Bank  v.  Griswold,  7  Wend, 
to,  with  a  declaration  in  the  presence  165;  Spencer  tn  Harvey,  17  Wend.  480; 
of  the  drawer  and  holder  that  he  (the  Coddington  v.  Davis,  8  Denio,  16 ;  8.  o. 
acceptor)  had  not  and  should  not  pro-  1  Comst.  180 ;  Bank  of  South  Carolina 
vide  for  the  bill,  will  not  dispense  with  v.  Myers,  1  Bailey,  412 ;  Kramer  v. 
notice  of  dishonor.  See  Ex  parte  Big-  Sandford,  4  Watts  &  S.  328 ;  Stephenson 
nold,  2  Mont.  &  A.  688.  See  also  v.  Primrose,  8  Port.  (Ala.)  155;  Perry 
Chitty,  Bills,  493;  Storjj,  Bills  of  Ex-  r.  Green,  4  Harrison,  61 ;  Andrews  v. 
change,  §  375.  Boyd,  8  Met.  434 ;  Prentiss  v.  Daniel- 

The  early  cases  which  support   a  son,  5  Conn.  176 ;  Duvall  v.  Farmers' 

different  doctrine    are.  Bogy  r.  Keil,  Bank,  9  Gill  &  J.  81,  47;  Lewis  v. 

1  Mo.  743 ;  Stothart  r.  Parker,  1  Tenn.  Kramer,  8  Md.  265 ;  Marshall  v.  Mitch- 

260;  CIark».Minton,2Brev.  185.  See  ell,  84  Me.  227;  Denny  v.  Palmer,  6 

Kiddell  v.  Ford,  8  Brev.  178 ;  Ex  parte  Ired.  610 ;  Martel  v.  Tureauds,  18  Mar- 

Solarte,  2  Deac.  &  C.  261,  as  explained  tin,  118 ;  Watkins  v.  Crouch,  6  Leigh, 

in  Ex  parte  Johnston,  1  Mont.  &  A.  622,  622. 

626,  per  Erskine,  C.  J.  In  the  early  But,  if  the  payor  make  an  assign- 
case  of  Jackson  v.  Richards,  2  Caines,  ment  in  trust  for  the  benefit  of  his 
843,  Kent,  C.  J.,  said  that  the  rule  in  creditors,  and  among  them  of  the  in- 
Nicholson  v.  Gouthit,  requiring  notice,  dorser, 'this  will  not  excuse  demand 
was  "best,  and  ought  to  be  followed."  and  notice ;  for  such  a  trust  is  a  mere 
The  cases  to  the  contrary  have  long  indemnity  against  his  legal  liabilities, 
since  been  disregarded,  and  the  rule  which,  being  conditional,  would  be- 
stated  in  the  principal  case  is  now  con-  come  absolute  only  by  due  demand  and 
sidered  as  well  settled.  See  Allwood  notice.  Creamer  v.  Perry,  17  Rck. 
0.  Haseldon,  2  Bailey,  457 ;  Mechanics'  332.  In  this  case,  Shaw,  C.  J.,  said : 
Bank  v.  Griswold,  7  Wend.  166,  169;  ''On  the  first  ground,  we  think  that 
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the  most  which  could  be  made  of  the  hands,  when  snch  funds  hare  arisen 
evidence  is  that  after  this  note  was  from  a  business  in  which  the  indorser 
made,  but  several  months  before  it  be-  and  maker  have  been  in  partnership, 
came  due,  the  promisor  made  an  as-  especially  where  he  is  authorized  to 
signment  to  trustees,  upon  trust,  among  use  such  funds  for  the  payment  of 
other  things,  to  secure  the  defendant  paper  only  at  its  maturity.  In  such  a 
for  all  debts  due  to  him  from  the  prom-  case,  he  might  well  have  parted  with 
isor,  and  to  indemnify  him  against  all  the  funds  after  the  maturity  of  paper 
his  liabilities.  Without  stopping  to  not  presented  when  due,  or  of  whidi 
consider  whether,  after  his  property  notice  of  dishonor  was  not  then  given, 
was  surrendered  by  the  trustees,  the  Ray  i^.  Smith,  17  Wall.  411. 
defendant  could  have  availed  himself  To  excuse  notice  of  dishonor  to  an 
of  it,  we  think  the  effect  of  this  assign-  indorser,  when  there  is  no  waiver  or 
ment  was  to  secure  and  indemnify  the  insurmountable  obstacle,  facts  must 
defendant  against  his  legal  liabilities ;  appear  which  show,  not  as  a  mere  pos- 
and,  as  his  liability  as  an  indorser  on  sibility,  but  as  an  absolute  certainty, 
this  note  was  conditional,  and  depended  that  he  could  not  be  damnified  by  the 
upon  the  contingency  of  his  having  absence  of  such  notice.  Foster  p. 
seasonable  notice  of  its  dishonor,  his  Parker,  Law  Rep.  2  C.  P.  Div.  18,  re- 
claims upon  the  property  depended  stricting  the  doctrine  of  Bickerdike  v, 
upon  the  like  contingency."  See  Has-  Bollman,  1  T.  R.  405,  apparently  contra 
kell  v.  Boardman.  8  Allen,  88 ;  Moses  i;.  to  the  case  of  notice  to  the  drawer  of  a 
Ela,  48  N.  H.  657 ;  Wilson  v.  Senier,  bill.  The  necessity  of  notice  was  held 
14  Wis.  880.  in  Foster  v.  Parker  to  apply  to  a  case 
And  the  same  is  true  where  the  in-  where  the  drawer,  acceptor  and  defend- 
dorser  has  received  Arom  the  payor  a  ant  indorser  were  all  jointly  interested 
cho^  in  action  as  collateral  security  to  in  the  same  transaction,  and  had  drawn, 
indemnify  him  for  his  indorsement,  accepted,  and  indorsed  the  bill  in  pur^ 
He  is  still  entitled  to  notice.  Kramer  suance  thereof,  and  not  as  representing 
v.  Sandford,8  Watts&  S.8J28;  Seacord  value  between  any  of  those  parties. 
V,  Miller,  8  Kern.  55 ;  Otsego  County  The  court  observed  that  all  those  par- 
Bank  V.  Warren,  18  Barb.  290,  in  which  ties  being  jointly  interested  in  the  bill, 
the  decision  was  based,  in  part,  on  the  prima  fade,  if  the  defendant  had  to  pay 
ground  that  the  security  was  given  the  whole  amount  of  the  bill,  he  would 
after  the  maturity  of  the  note.  be  entitled  to  contribution  from  the 

The  case  may  also  require  notice,  if  other  parties.    Hence,  he  was  entitled 

the  fund  assigned  is  insufficient  to  save  to  notice. 

the  drawer  or  indorser  harmless,  and  the         Want  of  notice,  therefore,  is  excused 

burden  of  proof  seems  to  be  on  the  where  the  party  cannot  possibly  be 

plaintiff  suing  without  notice,  to  show  damaged  thereby.    Smith  v.  Miller,  52 

that  the  fund  was  sufficient  to  protect  N.  Y.  545 ;   Welch  v.  Taylor  Manuf. 

the  defendant.  In  the  absence  of  proof,  Co.^  82  111.  579  (drawer).    SeevLS,  if  the 

the  latter  will  have  judgment.    Wat-  omission  might  prejudice  him. 
kins  V.  Crouch,  5  Leigh,  522,  Brooke,  J.,         Nothing  is  better  settled  than  that 

dissenting.    See  also  Denny  v.  Palmer,  an  indorser  or  drawer  may  waive  his 

5  Ired.  610.  peculiar  right  to  insist  upon  demand 

Notice  is  not  excused  by  the  mere  and  notice,  either  In  writing  or  orally, 

fact  that  the  indorser  or  drawer  has  or  by  mere  acts  and  conduct.    But  the 

funds  of  the  maker  or  acceptor  in  his  waiver,  when  before  the  court,  must 
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always  be  etrictlj  shown,  and  will  not  tested."  The  court  held  that  this  con- 
arise  as  matter  of  law  in  a  case  of  stituted  a  waiver  of  demand  and  no- 
doubt.  The  purpose  inferred  must  be  tice,  in  connection  with  the  fact  that 
the  natural  inference  to  be  deduced  both  parties  had  had  a  course  of  deal- 
from  the  tacts.  Creamer  v.  Perry,  17  ing  founded  on  that,  construction.  But 
Pick.  882 ;  Pratt  o.  Chase,  122  Mass.  the  court  thought  that  the  mere  naked 
262 ;  Boyd  v.  Bank  of  Toledo,  82  Ohio  waiver  of  protest  of  a  promissory  note 
St  626.  The  conduct  of  tlio  party  or  an  inland  bill  would  not  excuse  de- 
aboald  be  such  as  reasonably  to  be'  mand  and  notice.  See  also  Duvall  o. 
calculated  to  put  a  person  of  prudence  Farmers'  Bank,  7  Gill  &  J.  44 ;  s.  c.  9 
off  his  guard,  and  thus  cause  him  to  Gill  &  J.  81 ;  Bird  v.  Le  Blanc,  6  La. 
omitdemand  and  notice.  Boyd  v.  Bank  An.  470;  Wall  v.  Bry,  1  La.  An.  812; 
of  Toledo,  supra.  When  the  circum-  Scott  v.  Greer,  10  Penn.  St.  108.  In 
stances  and  language  are  of  doubtful  Coddington  v.  Davis,  1  Comst.  186, 
import,  it  seems  that  their  meaning  however,  it  was  held  that  such  a  wairer 
should  be  left  to  the  jury.  lb.  Com-  was  prima  facie  eyidence  of  an  inten- 
pare  Brannon  v.  Hursell,  112  Mass.  63.  tion  to  waive  both  demand  and  notice. 

§  7.  Waiver.  -—  The  doctrine  of  the  To  the  same  effect.  Carpenter  v.*  Rey- 
principal  ca^,  Berkshire  Bank  V.  Jones,  nolds,  42  Miss.  807.  On  the  other 
that  waiver  of  notice  does  not  excuse  hand,  it  is  held  in  Buckley  v,  Bentley, 
demand,  may  be  regarded  as  well  set-  42  Barb.  646,  that  waiver  of  notice  of 
tied.  Voorhies  v.  Attee,  29  Iowa,  49 ;  protest  does  not  waive  presentment  and 
Buchanan  v.  Marshall,  22  Vt.  661 ;  Low  demand.  The  expression,  "  I  waive 
V.  Howard,  11  Cush.  268,  270 ;  Drink-  demand  of  protest,"  was  held  in  Por- 
water  v.  Tebbetts,  17  Maine,  16 ;  Bum-  ter  v.  Kemball,  68  Barb.  467,  to  in- 
ham  V.  Webster,  17  Maine,  60;  Lane  v.  dude  presentment  and  notice.  It  was  i 
Steward,  20  Maine,  98 ;  Backus  v.  Ship-  also  held  in  that  case  that  if  the  ex- 
herd,  11  Wend.  629.  But  the  contrary  pression  was  ambiguous,  parol  evidence 
was  held  in  Matthey  v.  Gaily,  4  Cal.  62.  was  admissible  to  explain  its  meaning. 

The  indorsement,  "eventually  ao-  See  1  Parsons,  Notes  and  Bills,  684, 

countable,  £.  A.  £.,"  is  held  to  waive  686. 

both  demand  and  notice.  McDonald  When  the  indorser,  at  or  shortly  he- 
ir. Bailey,  14  Maine,  101.  So  of  the  fore  the  time  when  the  note  becomes 
following :  "  William  Arnold,  Holden,  due,  says  to  the  holder  that  an  arrange- 
Ang.  11th,  1886."  Bean  v.  Arnold,  16  ment  for  its  payment  is  about  being 
Maine,  261.  made,  and  in  direct  terms  or  by  reason- 

Whether  widver  of  protest  will  ex-  able  implication  requests  the  holder  to 

cose  both  demand  and  notice  has  been  wait  or  give  time,  it  amounts  to  an 

a  subject  of  conflict  of  authority.    The  assurance  that  the  note  will  be  paid,  — 

question  is  discussed  in  Union  Bank  v,  that  the  promisor  or  indorser  will  pay 

Hyde,  6  Wheat.  672,  and  arose  fh)m  it,  —  and  is  a  waiver  of  demand  and 

the  following  writing,  signed  by  the  notice.    It  tends  to  put  the  holder  off 

defendant,  an  indorser :  "  1  do  request  his  guard,  and  induce  him  to  forego 

that  hereafter  any  notes  that  may  fall  making  a  demand  at  the  proper  time 

doe  in  the  Union  Bank,  on  which  I  am  and  place ;  and  it  would  be  contrary 

or  may  be  indorser,  shall  not  be  pro-  to  good  faith   to   set  up  such  want 

tested,  as  I  will  consider  myself  bound  of  demand  and  notice  —  caused  perhaps 

in  the  same  manner  as  if  the  said  notes  by  such   forbearance  —  as  a   ground 

had  been    or  should  be  legally  pro-  of  defence.     Gove  v.  Vining,  7  Met. 
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212,  Shaw,  C.  J. ;  Bryant  v.  Wilcox,  O'Brien,  if  there  was  clear  eridenoe 

49  Cal.  47 ;  Bruce  v.  Ljtle,  18  Barb,  that  the  defendant,  as  stated  by  the 

163;   Meyer's  Appeal,  87  Penn.    St.  court,  "constantly  after  the  indorte- 

129;   Leffingwell  t;.  White,  1  Johns,  ment  assured  plaintiff  that  he  would 

Cas.  09 ;  Mechanics'  Bank  v.  Griswold,  stand  good  for  the  payment  of  the 

7  Wend.   165 ;    Leonard  v.  Gary,  10  note."    If  this  does  not  amount  to  a 

Wend.  604;   Taunton  Bank  v.  Rich-  waiver,   as    tending   to   mislead   the 

ardson,  5  Pick.  436 ;  Thornton  v.  Wynn,  holder,  nothing  short  <^  express  ian- 
12  Wheat.  183 ;  Wood  v.  Brown,  1  ^guage  of  waiver  would  be  sufficient. 

Stark.  217.    See  also  Union  Bank  v.  It  was,  however,  conceded  that  such 

Magruder,  7  Peters,  287 ;  Spencer  v.  assurance  made  after  maturity,  if  made 

Harvey,   17   Wend.  489;  Creamer  v.  with  full  knowledge  that  there  had 

Perry,  17  Pick.  832;  Hoadley  v.  Bliss,  9  been  no  demand   and   notice,  would 

Ga.  803 ;  Marshall  t;.  Mitchell,  86  Maine,  amount  to  a  waiver.    Ballin  r.  Betcke, 

221 ;  Phipson  v.  Eneller,  1  Stark.  116 ;  11  Iowa,  204 ;  Allen  v.  Harrak,  80  Iowa, 

Sheldon  v.  Horton,  68  Barb.  28 ;  Amos-  863.    See  Curtis  v.  Sprague,  61  Cal. 

keag  Bank  v.  Moore,  87  N.  H.  689 ;  Bar-  289.    But  there  is  much  stronger  reason 

clay  i;.  Weaver,  19  Penn.  St.  396 ;  Ridg-  for  holding  as  elfectual  an  assurance 

way  V.  Day,  13  Penn.  St.  208 ;  Kent  v.  made  before  maturity,  when  the  in- 

Warner,  12  Allen,  661 ;  Wood  r.  Price,  dorser  is  still  under  liability,  than  after 

46  111.  436 ;  Greathead  v.  Walton,  .40  maturity,  when,  until  the  waiver,  —and 

Conn.  226.  a  waiver  too  supported  by  no  oonsid- 

It  is  held  that  an  agreement  with  eration,  —  he  has  been  discharged.    It 

an  indorser  of  a  note,  that  if  at  the  appears    to    be   entirely    anomalous, 

maturity  of  the  paper  the  maker  was  though  it  is  settled  law,  that  a  mere 

not  able  to  pay,  the  plaintiff  was  not  waiver,  without  consideration,  can  re- 

to  sue  until  he  was  able,  or  until  the  vive  a  liability  which  has  actually  ter- 

indorser  gave  notice  that  he  should  minated.    But  waiver  before  maturity 

sue,  does  not  amount  to  a  waiver  of  de-  rests  on  the  substantial  ground  that 

mand  and  notice.   Freeman  v.  O'Brien,  the  defendant  has  misled  the  plaintiff, 

38  Iowa,  406.  causing  him  to  forego   taking   steps 

It  has  also  been  held  in  Iowa  that  which   otherwise  he  would  probably 

assurance  made  by  an  indorser  before  have  taken. 

the  maturity  of  a  note,  that  he  would  The  taking  of  security  by  the  in- 
stand  good  for  the  payment,  does  not  dorser  at  the  time  of  the  indorsement 
amount  to  a  waiver  of  demand  and  is  not  in  itself  a  waiver  of  demand  and 
notice.  Freeman  v.  O'Brien,  38  Iowa,  notice,  but  it  is  evidence  of  it  in  con- 
406.  It  was  said  that  assurances  of  nection  with  other  fiusts.  Hayes  v, 
this  sort  were  to  be  strictly  construed,  Werner,  46  Conn.  246. 
and  not  extended  beyond  the  fair  im-  In  some  of  the  States  statutory 
port  of  the  terms  used ;  which  is  doubt-  provisions  establish  the  time  when  a  de- 
less  true.  Berkshire  Bank  v.  Jones,  6  mand  note  must  be  presented  for  pay- 
Mass.  624 ;  Central  Bank  v.  Davis,  19  ment,  at  the  latest,  to  fix  the  liability 
Pick.  373 ;  Union  Bank  v.  Hyde,  6  of  an  indorser.  But  even  where  such 
Wheat.  672;  May  i;.  Coffin,  4  Mass.  provisions  exist,  if  it  appear  on  the 
841 ;  Backus  v,  SUipherd,  11  Wend,  face  of  the  paper,  notwithstanding  the 
629.  But  it  may  well  be  doubted  if  fact  that  it  is  payable  "  on  demand," 
that  proposition  leads  to  the  result  that  it  is  not  contemplated  that  de- 
reached  by  the  court  in  Freeman  t;.  mand  shall  be  made  within  the  stat> 
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utory  period,  the  note  does  not  be-  v.  Carpenter,  61  Maine,  88 ;  Salisbnry  v. 
come  dishonored  at  the  end  of  that  Benlck,  44  Mo.  554 ;  Walker  v.  Rogers, 
period  so  as  to  require  notice  of  dis-  40  111.  278 ;  Morgan  v.  Feet,  82  111.  281, 
honor  to  be  given  as  upon  an  actual  288 ;  Tobej  v.  Berly,  26  111.  426 ;  Bas- 
demand  and  refusal.  This  would  be  kerville  v.  Harris,  41  Miss.  585 ;  Woods 
the  case  when  the  note,  though  pay-  r.  Dean,  8  Best  &  S.  101. 
able .  on  demand,  is  payable  also  at  Not  only  is  a  promise  to  pay,  made 
annual  or  semi-annual  interest,  the  subsequently  to  the  maturity  of  a  note 
statutory  period  being  less  than  six  or  bill,  by  an  indorser  ineffectual  if 
months.  Hayes  v.  Werner,  45  Conn,  made  without  knowledge  that  the 
246.  Though  the  case  would  doubtless  proper  steps  to  fix  his  Uability  have 
be  otherwise  if  there  were  any  evi-  not  been  taken,  but  if  the  indorser,  in 
dence  to  show  that  the  indorser  in-  such  ignorance,  should  actually  make 
tended  that  demand  should  be  made  payment,  he  can  recover  back  the  sum 
at  the  expiration  of  the  time  provided  paid.  Sheridan  v.  Carpenter,  61  Maine, 
by  statute.    lb.  88. 

It  is  well  settled,  in  accordance  with  The  most  common  form  of  waiver 
the  rule  in  Sigerson  v.  Mathews,  antef  after  maturity  is  by  promising  to  pay 
p.  371,  that  an  effectual  waiver  of  the  the  bill,  note,  or  check.  But  such 
rights  of  an  indorser  or  of  a  drawer  promise,  besides  being  made  with 
may  be  made  after  the  party  has  been  knowledge  of  the  party's  discharge, 
discharged  by  want  of  demand  and  must  be  clear  and  unmistakable;  for 
notice  as  well  as  before  the  maturity  ;  to  hold  a  party  in  such  a  case,  by  a 
and  this,  too,  without  any  considera-  promise  without  consideration,  is  con- 
tion.  Rindge  v.  Kimball,  124  Mass.  trary  to  all  the  analogies  of  the  law. 
209 ;  Third  National  Bank  o.  Ashworth,  Tardy  ?;.  Boyd,  26  Gratt.  681 ;  Ross  v. 
106  Mass.  503 ;  Harrbon  v.  Bailey,  99  Hurd,  71  N.  Y.  14 ;  Creamer  v.  Perry, 
Mass.  620 ;  Matthews  v,  Allen,  16  Gray,  17  Pick. ;  Arnold  t;.  Dresher,  8  Allen, 
594;  Lewis  v.  Brehmer,  83  Md.  412;  485;  Harrison  v.  Bailey,  99  Mass.  620; 
Freeman  v.  O'Brien,  38  Iowa,  406 ;  Richter  v,  Selin,  8  Serg.  &  R.  425,  438. 
Cheshire  v,  Taylor,  29  Iowa,  492 ;  Sheri-  In  Creamer  v.  Perry,  supra,  the  court 
dan  V.  Carpenter,  61  Maine,  83 ;  Har-  held  that  a  statement  by  the  defendant 
ness  V.  Davies  Co.  Sav.  Assoc,  46  Mo.  in  the  words,  "  The  note  will  be  paid," 
857 ;  Clayton  v.  Phipps,  14  Mo.  399 ;  was  as  consistent  with  the  hypothesis 
Dorsey  v.  Watson,  12  Mo.  59 ;  Rindskopf  that  it  was  an  expression  of  expecta- 
V,  Doman,  28  Ohio  St.  516 ;  Tardy  v.  tion  that  it  would  be  paid  by  the  maker, 
Boyd,  26  Gratt.  681 ;  Yeager  v.  Far-  as  of  a  promise  by  the  defendant  to 
well,  18  Wall.  6.  pay  it    See,  however,  Rogers  v,  Ste- 

But  when  the  waiver  is  made  after  phens,  2  T.  R.  718,  where  a  statement 
the  maturity  of  the  paper,  it  must,  to  by  the  drawer  of  a  bill  that  "  it  must 
be  effectual,  be  made  with  full  knowl-  be  paid"  was  considered  as  a  promise 
edge  of  the  omission  of  the  plaintiff  to  by  him  to  pay,  dispensing  with  demand 
take  the  steps  prima  facie    required    and  notice. 

for  fixing  the  party's  Uability.  Ross  Knowledge  of  the  facts,  however,  is 
V.  Hurd,  71  N.  Y.  14;  Freeman  v.  sufficient  to  make  the  promise  good, 
O'Brien,  88  Iowa,  406 ;  Third  National  though  their  legal  effect  was  not  under- 
Bank  v,  Ashworth,  105  Mass.  508 ;  stood.  Rindskopf  v.  Dorman,  28  Ohio 
Arnold  o.  Dresher,  8  Allen,  485 ;  Mat-  St.  516 ;  Cheshire  v.  Taylor,  29  Iowa, 
tliews  c7.  Allen,  16  Gray,  594 ;  Sheridan    492;    Third    National   Bank  v.  Ash- 
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note  in  set-off  was  assigned  by  the  holder  thereof  to  the  de- 
fendant, for  a  valuable  consideration,  with  the  intention  of 
securing  a  debt  against  the  Cheshire  Iron  Works ;  that  the 
Cheshire  Iron  Works  were  insolvent,  and  had  no  property ; 
and  that  their  stockholders,  of  whom  the  plaintiff  was  one, 
were  individually  liable  for  their  debts. 

There  being  no  evidence  to  whom  the  note  sued  upon  be- 
longed, beyond  the  note  itself,  the  defendant  contended  that 
the  plaintiff  had  not  proved  his  title  to  the  note ;  and  further 
contended  that  if  he  had,  the  note  for  $49.74  should  be 
allowed  in  set-off. 

Shaw,  0.  J.  The  plaintiff  brings  his  action,  as  bearer  of  a 
note  made  by  the  defendant  to  the  Cheshire  Iron  Works  or 
bearer.  He  therefore  claims  as  the  holder  of  a  negotiable 
promissory  note,  payable  on  time,  and  not  dishonored ;  and  if 
he  establishes  this  title  by  proof,  he  is  entitled  to  the  same 
privileges  and  immunities  as  an  indorsee,  having  taken  a  note 
by  indorsement  in  the  course  of  business,  before  it  has  be- 
come due.  He  is  not  subject  to  any  equities  as  between  the 
promisor  and  the  original  payee,  nor  to  the  set-off  of  any  debt, 
legal  or  equitable,  which  the  promisor  may  afterwards  acquire. 
Wheeler  v.  Guild,  20  Pick.  646.  By  giving  a  note  payable 
to  bearer  at  a  future  day,  which  is  strictly  a  negotiable  note, 
the  defendant  agreed  to  pay  the  amount  to  any  person  to 
whom  it  should  be  transferred,  before  the  day  of  payment, 
without  claiming  to  set  off  any  demand  which  he  then  had  or 
might  have  against  the  promisee.  It  is  in  this  respect  like 
mercantile  notes  (in  use,  we  believe,  in  some  of  the  States 
where  the  law  allows  set-offs  and  other  equitable  defences, 
even  against  indorsees  of  promissory  notes),  payable  ^'  with- 
out defalcation,"  thereby  meaning,  by  force  of  the  contract 
itself,  to  bind  the  maker  to  pay  the  amount  absolutely  to  the 
regular  holder,  and  renouncing  any  benefit  of  set-off  or  other 
equitable  defence  against  the  payee. 
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Then  the  question  is,  as  to  the  proof.  Where  a  plaintiff 
brings  the  note  declared  upon  in  his  hand,  and  offers  it  in 
evidence,  this  is  not  only  evidence  that  he  is  the  bearer,  but 
also  raises  a  presumption  of  fact  that  he  is  the  owner ;  and 
this  will  stand  as  proof  of  title,  until  other  evidence  is  pro- 
duced to  control  it.  Ordinarily,  such  bearer,  relying  on  the 
general  presumption,  has  no  means  of  proving  the  transfer  of 
the  note  to  himself. 

The  defendant  contends  that,  as  the  plaintiff  was  the 
general  agent  of  the  corporation  to  whom  the  note  was  paya- 
ble, and,  as  such,  had  the  custody  of  all  their  notes,  his  pos- 
session may  have  been  the  possession  of  the  corporation.  But 
we  think  this  fact  alone  is  not  sufficient  to  rebut  the  general 
presumption. 

The  demand  relied  on  by  the  defendant  is  a  note  signed  by 
the  Cheshire  Iron  Works,  payees  of  the  note  in  suit,  and  pay- 
able to  order ;  still  it  was  not  negotiable,  because  payable  in 
part  in  goods.  A  negotiable  note  must  be  payable  in  money. 
But  though  the  defendant  could  not  sue  on  this  note  in  his 
own  name,  yet  we  believe  by  the  Rev.  Sts.  c.  96,  §  5,  as  the 
assignee  of  a  chose  in  action,  the  holder  of  such  note  might 
use  it  as  a  set-off,  in  a  proper  case,  as  against  a  suit  brought 
by  the  debtor,  in  the  same  manner  as  if  it  were  a  legal  debt. 
But  it  is  unnecessary  further  to  remark  on  the  validity  of  the 
set-off;  the  ground  of  our  decision  is,  that  the  plaintiff  held 
the  note  iu  suit  under  such  a  title  that  no  demand  of  the  de- 
fendant, legal  or  equitable,  against  the  Cheshire  Iron  Works, 
GOuld  avail  him  as  a  set-off. 

Judgment  for  tJ^e  plaintiff. 
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John  M.  Way  v.  Ivory  W.  Richardson. 

(3  Gray,  412.     Supreme  Coart  of  Massachusetts,  March,  1855.) 

Presumption  of  title,  —  It  is  not  competent  for  the  defendant  to  denj  that  the 
plaintiff  is  the  owner  and  holder  of  a  note,  npon  which  he  brings  suit  as  such, 
without  traversing  the  signature  or  the  indorsement  or  the  delivery  of  the 
note;  and  in  such  case  evidence  is  inadmissible  to  prove  that  the  plaintiff 
never  owned  the  note,  and  never  employed  counsel  to  prosecute  the  action, 
and  that  he  had  no  interest  in  the  suit. 

Action  of  contract  on  a  promissory  note  for  $100,  made 
by  the  defendant,  payable  to  his  own  order,  and  thus  indorsed : 
**  I.  W.  Richardson."  "  Without  recourse,  J.  Wetherbee,  Jr." 
Answer,  that  the  defendant  executed  the  note  declared  upon, 
without  any  consideration,  and  for  the  accommodation  of 
Nathaniel  Richardson;  that  the  note  was  delivered  by  Na- 
thaniel Richardson  to  Wetherbee,  and,  at  the  time  it  fell  due, 
was  in  the  hands  of  Wetherbee,  and  held  by  him,  and  was 
paid  by  Nathaniel  Richardson  to  Wetherbee,  while  it  was  so 
in  his  hands ;  that  Wetherbee  is  still  the  owner  of  the  note, 
and  that  this  suit  is  prosecuted  for  his  benefit ;  and  that  if  the 
plaintiff  is  the  owner  of  the  note,  he  received  it  after  it  had 
been  paid  and  was  overdue,  with  a  full  knowledge  that  it  was 
an  accommodation  note,  and  had  been  paid,  and  that  he  paid 
no  consideration  for  it.  Trial  in  the  Court  of  Common  Pleas 
at  January  Term,  1854,^  before  Wells,  C.  J.,  who  signed  the 
following  bill  of  exceptions :  — 

^^  The  plaintiff  read  the  note  declared  on  and  the  indorse- 
ments thereon  to  the  jury,  and  rested  his  case.  The  defend- 
ant then  offered  to  prove  that  the  plaintiff  in  this  action  never 
owned  the  note  declared  upon,  and  never  had  said  note  in  his 
possession,  nor  employed  counsel  to  pursue  or  prosecute  said 
action ;  and  that  the  plaintiff  had  no  interest  in  the  suit  or 
judgment,  should  one  be  recovered  in  his  favor;  and  that  the 
note  was  never  assigned  to  the  plaintiff  by  delivery  or  other- 
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wise ;  and  that  the  plaintiff  never  paid  any  thing  for  said  note. 
To  this  the  plaintiff  objected,  upon  two  grounds :  first,  that 
it  was  not  admissible  under  the  defendant's  answer ;  second, 
that  if  proved,  it  would  form  no  defence  to  this  action.  And 
the  court  rejected  the  evidence.  The  defendant  offered  no 
other  evidence,  and  the  court  directed  a  verdict  for  the 
plaintiff.  To  all  which  rulings  of  the  court  the  defendant 
excepts." 

Shaw,  C.  J.  The  evidence  offered  by  the  defendant  was 
rightly  rejected.  Independently  of  the-  consideration  that  it 
was  not  specified  in  the  answer,  the  evidence  would  have  con- 
stituted no  defence.  The  action  was  upon  a  note  made  by 
the  defendant,  payable  to  his  own  order,  and  by  him  indorsed 
in  blank,  and  then  by  Wetherbee  indorsed  in  blank,  by  which 
the  plaintiff,  if  holder,  had  a  right  to  fill  up  the  indorsements, 
and  make  the  note  payable  to  himself,  as  second  indorsee, 
which  we  are  to  presume  was  done,  or  considered  as  done,  at 
the  trial.  The  genuineness  of  the  signature  and  indorsements 
was  admitted.  This,  with  the  production  of  the  note,  was 
prima  facie  evidence  of  title,  and  good,  unless  rebutted  ;  for, 
although  Wetherbee's  indorsement  was  ^^  without  recourse," 
yet  this  was  as  effective  to  transfer  the  note  as  if  those  words 
had  not  been  used  ;  it  was  a  blank  indorsement. 

The  plaintiff,  by  his  attorney,  whose  authority  to  appear  it 
was  then  too  late  to  contest,  produced  the  note  at  the  trial ; 
the  plaintiffs  possession  must  be  presumed  to  be  lawful,  and 
to  have  existed  from  the  time  of  the  indorsement,  until  the 
contrary  appeared ;  and  no  evidence  to  the  contrary  was 
offered.  It  was  not  competent  for  the  defendant  to  deny  that 
the  plaintiff  was  the  owner  and  holder  of  the  note,  without 
traversing  the  signature  or  the  indorsement  or  the  delivery  of 
the  note,  which  he  did  not  offer  to  do. 

The  plaintiff  was  not  bound  to  prove  that  he  gave  value  for 
it ;  the  first  indorsee  might  have  given  it  to  him,  or  authorized 
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him  to  sue  on  it  as  his  trustee.  If  the  plaintifiTs  possession  of 
the  note  was  lawful,  it  must  have  been  delivered  to  him  by 
the  holder. 

Had  the  defendant  even  proved  what  in  his  answer  he 
proposed  to  prove,  that  the  note  was  indorsed  to  the  plaintiff 
after  it  was  due,  this  would  not  have  been  of  itself  a  defence. 
A  note  does  not  ceaise  to  be  negotiable  and  transferable  by 
indorsement  or  delivery  when  it  becomes  due.  Such  proof 
would  merely  have  let  in  the  defendant  to  proof  that  it  had 
been  paid  to  some  antecedent  holder,  or  that  he  had  a  good 
defence  against  the  •plaintiff's  indorser.  But  no  oiS&r  was 
made  of  any  such  proof. 

The  cases  cited  by  the  defendant  afford  no  authority  to 
sustain  a  contrary  view.  In  Richardson  v.  Lincoln,  6  Met. 
201,  there  was  a  constructive  delivery  of  the  note  to  the 
plaintiff's  attorney,  simultaneous  with  the  indorsement.  In 
Emmett  v.  Tottenham,  8  Exch.  884,  the  decision  was  placed 
distinctly  on  the  ground  that  the  action  was  brought  upon  a 
copy  of  the  note,  and  that  there  was  no  delivery  of  the  note 
to  the  plaintiff,  or  to  any  one  as  his  agent,  until  some  time 
after  the  commencement  of  the  action. 

Exceptions  overruled. 


Peabce  v.  Austik. 

(4  Wharton,  489.    SufHreme  Court  of  FennsylvaniA,  March,  1830.) 

Who  may  sue.  —  Que  to  whom  negotiable  paper  is  indorsed  as  agent  for  another 
may  bring  an  action  upon  the  same  in  his  own  name ;  onless  such  agent's 
possession  is  shown  to  be  mala  Jide, 

The  case  is  stated  in  the  opinion  of  the  court. 

BoGBBS,  J.    The  suit  was  brought  to  recover  the  amount 
due  on  a  promissory  note,  drawn  by  John  Pearce,  Hie  de- 
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fendant,  payable  sixty  days  after  date,  to  the  order  of  John 
Hoaghtin.  It  was  indorsed  in  blank  to  Charles  B.  Austin, 
agent  of  the  Union  Glass  Works,  transferred  by  him  to 
T.  W.  Dyott,  and  the  suit  is  brought  in  the  name  of  Charles 
B.  Austin,  agent  of  the  Union  Glass  Works,  who  is  the 
holder  of  the  bill.  The  question  is,  Can  an  agent  bring  a 
suit  on  a  promissory  note  in  his  own  name  ?  This  is  a  ques* 
tion  which  depends  altogether  on  authority.  A  holder  of 
negotiable  paper  can  maintain  an  action  on  it  in  his  own 
name,  without  showing  title  to  it.  The  court  will  not  inquire 
into  his  right  to  the  paper,  or  his  right  to  maintain  a  suit 
upon  it,  unless  circumstances  appear  showing  his  possession 
to  be  mala  fide.  Dean  v.  Hewit,  5  Wend.  257 ;  Talman  v. 
Gibson,  1  HaU,  808;  Livingston  v.  Clinton  [cited],  8  Johns. 
Cas.  264. 

In  Ogilby  i;.  Wallace,  2  Hall,  568,  the  right  to  sue  even 
by  a  fictitious  person,  when  the  name  of  the  real  party  was 
disclosed,  unless  some  question  arose  as  to  the  maia  fide  pos- 
session, was  asserted.  The  court  nonsuited  the  plaintiff,  on 
the  ground  that  he  was  a  fictitious  person ;  but  on  an  appeal 
the  nonsuit  was  set  aside,  that  the  question  of  fact,  connected 
with  the  possession  and  presentation  of  the  note,  should  be 
submitted  to  a  jury.  This  principle  applies  to  a  note  payable 
to  bearer  or  indorsed  in  blank ;  for  in  either  case  an  action 
can  be  maintained  in  the  name^  of  any  person,  without  the 
plaintiff  being  required  to  show  that  he  has  any  interest  in 
it,  unless  he  came  into  the  possession  of  the  note  under 
suspicious  circumstances.  Here  there  is  no  allegation  of 
mala  fide^  so  that  the  case  stands  clear  of  that  objection.  The 
suit  is  brought  by  Austin,  who  is  a  trustee  or  agent  for  the 
company.  He  has  the  legal  title  to  the  bill,  and  the  suit  is 
brought  in  the  name  of  the  legal  owner.  Stating  that  he  is 
the  agent  of  the  Union  Glass  Works  is  equivalent  to  saying 
that  the  suit  is  for  their  use.  This  brings  it  within  the  prin- 
ciple of  the  cases  cited.    But  Mauran  v.  Lamb,  7  Cow.  174, 
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is  still  nearer  the  point.  It  is  there  held  that  one  holding 
a  check  or  note  payable  to  bearer,  as  a  mere  agent,  may  sue 
on  it  in  his  own  name,  and  that  it  does  not  lie  with  the  oppo* 
site  party  to  assert  the  plaintiff's  want  of  interest.  It  can 
certainly  make  no  difference  whether  the  note  is  payable  to 
bearer,  or  indorsed  in  blank  and  in  the  possession  of  a  bona 

fide  holder.  Judgment  affirmed, 

m 

§1.  Presumptive  Right  of  Action. —  this  ;>nmayadie  right  of  action.    Bristol 

It  is  a  well-established  rale  of  law  that  v.  Warner,  19  Conn.  7.    Ante,  p.  89. 

a  note,  bill,  or  check,  good  on  its  face,  If  the  plaintiff  himself  intentionally 

prima  fade   imports  value,  and  gires  destroyed  the  paper,  he  cannot  sue  at 

the  holder  a  presumptive  right  of  re-  all,  even  bj  proving  a  consideration, 

ooverj.    Jones  v.  Gordon,  Law  Rep.  Blade  v.  Noland,  12  Wend.  178 ;  Van 

2  App.  Cas.  616,  627.    This  is  true  of  Auken  v.  Hombeck,  2  Green,  (N.  J.) 

unnegotiable  paper  in  the  hands  of  the  178 ;  Fisher  v.  Mershon,  3  Bibb.  627. 

payee  as  well  as  of  negotiable  paper  in  Possession  of  an  indorsed  note  or 

the  hands  of  an  indorsee.    Recent  au-  bill  is  prima  facie  evidence  of  title,  un- 

thority  has  expressly  declared  that  in  less  attended  by  circumstances  which 

an  action  upon  a  note  or  bill  against  excite   strong   suspicion.     Garvin   o. 

the  maker,  acceptor,  or  drawer,  the  Wiswell,  83  111.  216 ;  Jewett  v.  Cook, 

payee  sustains  the  burden  of  proof,  by  81  Ul.  260;  Palmer  v,  Gardiner,  77  III. 

producing   the    paper    and    proving  143;  Collins  v.  Gilbert,  94  U.  S.  768; 

the  defendant's  signature:    and   this,  Rubey  v.  Culbertson,  36  Iowa,   264; 

whether  the  paper  be  negotiable  or  Rea  v.  Owens,  87  Iowa,  262;  Ecton 

not.    Deanv.  Carruth,  108  Mass.  242;  v.  Harlan,  20    Kans.    462;    Wells  v. 

Bnmham  v.  Allen,  1  Gray,  496 ;  Town-  Schoonover,  9  Heisk.  806. 

send  V.  Derby,  3  Met!  363.  It  is,  indeed,  well  settled  that  the 

■ 

Indeed,  it  is  apprehended  that  a  maker  or  acceptor  of  a  negotiable  note 
similar  rule  prevails,  when  suit  is  or  bill  cannot  escape  a  recovery  in  a 
brought  upon  a  lost  unnegotiable  note^  suit  upon  his  broken  contract,  merely 
or  bill.  That  such  an  action  is  main-  upon  the  ground  that  the  ^ party  in 
tainable  has  often  been  decided  and  whose  name  the  suit  is  brought  has  no 
never  denied.  Plntard  t;.  Tkckington,  interest  in  the  enforcement  of  the 
10  Johns.  104 ;  Rowley  v.  Ball,  8  promise.  If  the  promisor  is  not  there- 
Cowen,  308 ;  Tucker  v.  Tucker,  119  by  deprived  of  any  just  and  legal  de- 
Mass.  79.  fence,  or  in   any  way   defrauded   or 

And  though  it  may  be  true  that  the  depressed,  he  has  no  ground  of  corn- 
plaintiff,  in  such  a  case,  usually  alleges  plaint  that  his  promise  is  construed  as 
a  consideration  for  the  promise,  it  is  it  runs,  to  pay  to  the  order  of  any  per- 
conceived  that  he  is  entitled  to  recover,  son  into  whose  hands  the  paper  may 
if  he  prove  the  execution  of  the  paper  lawfully  fall.  Ticonic  Bank  v.  Bagley, 
and  its  loss.  In  some  States,  however,  68  Maine,  249,  Barrows,  J. 
the  paper  if  unnegotiable  should  recite  The  decisions  fully  authorize  the 
a  consideration,  as  by  the  words  "  value  maintenance  of  a  suit  for  the  benefit 
received,"  in  order  to  give  the  payee  of  the  owner,  and  by  his  order,  in  the 


PBB8UMPTIVE  EIGHT  OF  ACTION.  898 

name  of  any  peraon  competent  to  ^Te  <  for  another  is  immaterial,  unless  he  is 
the  debtor  a  discharge,  who  consents  holding  it  for  some  one  wlio  would 
to  the  use  of  his  name  as  plaintiff  in  have  no  right  of  action  against  the  de- 
the  action ;  and  this,  too,  even  in  cases  fendant.  Atlas  National  Bank  v.  8a- 
where  the  owner  or  his  agent  has  in-  very,  supra,  Lord,  J. 
stituted  suit  in  the  name  of  a  nominal  In  an  action  by  the  indorsee  of  a  bill 
plaintiff  without  first  obtaining  his  of  exchange  against  the  acceptor,  a  plea, 
consent,  provided  the  party  whose  tlierefore,  stating  the  satisfaction  of  the 
name  is  thus  used  ratifies  the  act.  bill  by  the  drawer  will  not  be  good 
Ticonic  Bank  v,  Bagley,  supra ;  De-  unless  it  shows  tliat  the  plaintiff  is  not 
muth  o.  Cutter,  60  Maine,  298;  Pat-'  the  lawful  holder  of  the  bill.  Agra  & 
ten  p.  Moses,  49  Maine,  256 ;  Golder  r.  M.  Bank  o.  Leighton,  Law  Rep.  2  Ex. 
Foss,  43  Maine,  864 ;  Granite  Bank  v,  66.  But  a  plea  in  such  an  action  that 
Ellis,  44  Maine,  867 ;  Spofford  v.  Nor-  the  bill  was  given  for  goods  to  be  sup- 
ton,  126  Mass.  538 ;  Wheeler  v.  John-  plied  by  the  drawer,  and  that  only  part 
son,  97  Mass.  89 ;  Peaslee  v.  McLoon,  of  the  goods  were  supplied,  of  which 
16  Gray,  488.  the   defendant   accepted  a  part,  and 

Unless,  in  a  word,  the  plaintiff's  that,  by  reason  of  the  non-completion 
possession  is  maia  fide  (which  must  be-  of  the  contract,  the  part  supplied  be- 
shown  by  the  defendant  when  the  came  valueless  to  him,  and  also  show- 
paper  title  is  clear),  unless  there  be  ing  that  the  plaintiff  is  not  a  holder  for 
evidence  of  fraud  or  oppression,  or  of  value,  will  be  good ;  provided,  at  all 
some  corrupt  or  improper  motive,  to  events,  the  value  of  the  goods  accepted 
take  the  case  out  of  the  general  rule,  is  shown  to  be  a  definite  sum.  lb. 
the  nominal  plaintiff  has  the  same  Partial  failure  <^  consideration  is  a 
right  to  sue  that  the  real  owner  would  good  defence  between  immediate  par^ 
have.  lb. ;  Guernsey  v.  Burns,  26  ties  to  a  bill  or  note,  where  the  amount 
Wend.  411;  Wells  v.  Schoonover,  9  to  be  deducted  is  matter  of  definite 
Heisk.  806.  computation;    and  the    foregoing    is 

But  of  course  the  nominal  plain-  substantially  such  a  case,  since  the 

tiff  has  no  better  title  than  the  real  plaintiff  stands  in  the  situation  of  an 

owner.   Ticonic  Bank  v.  Bagley,  9u/>ra ;  immediate  party  towards  the  defend- 

Belohradsky  v,  Kuhn,  69  III.  547.  ant.    Ants,  p.  89. 

It  has  very  recently  been  declared.  It  follows  from  what  has  been  said 
in  accordance  with  the  above  doctrine,  that  the  maker  of  a  note  cannot  defeat 
that  a  national  bank  which  has  pur-  the  claim  of  one  suing  as  indorsee 
chased  a  note  from  an  indorsee,  may  by  proof  that  the  consideration  for  the 
maintain  an  action  thereon,  in  its  own  transfer  to  him  was  contingent  upon 
name,  against  a  party  prior  to  the  ven-  his  collecting  the  note.  Cummings  v. 
dor,  without  regard  to  the  question  Morris,  25  N.  T.  625.  Gross  inade- 
whether  the  purchase  was  one  which  quacy  of  consideration  for  the  transfer 
it  was  authorized  by  law  to  make,  is  likewise  no  defence  to  the  maker  or 
AtUs  National  Bank  v.  Savery,  127  other  remote  party.  Brown  v.  Pen- 
Mass.  76 ;  Pemberton  National  Bank  field,  86  N.  Y.  478 ;  Heath  v.  Silver- 
9.  Porter,  125  Mass.  388.  The  con-  thorn  Smelting  Co.,  89  Wis.  146.  See 
tract  of  purchase  is  in  such  case  en-  also  Allen  v.  Brown,  44  N.  Y.  228 ; 
tirely  independent  of  the  contract  thus  Sheridan  v.  New  York,  68  N.  Y.  80. 
sued  upon ;  and  whether  the  plaintiff  Nor  when  the  plaintiff  holds  the 
iras  holding  the  note  for  himself  or  note  as    collateral  security  can    the 
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defendant  object  that  the 'plainti£E  did  ,  Stones  o.  Butt,  2  Cromp.  &  M.  41((; 
not  demand  payment  of  the  debt  for  Wheeler  v,  Johnson,  97  Man.  ^.    See 
which  it  was  given,  before  bringing  Hadum  v.  Mendizabel,  10  Moore,  477  ; 
suit.    Paine  t;.  Furnas,  117  Mass.  290.  Marsh  v.  Newell,  1  Taunt.  109 ;  Fisher 
§  2.  Action  by  Agent,  Trustee,  Pledgee,  v.  Bradford,  7  Greenl.  28;  Beekman  v. 
or  the  Wee  Per«on.  — The  role  of  the  Wilson,  9  Met  486. 
principal  case,  Pearce  v.  Austin,  as  A  distinction  la,  of  course,  to   be 
should  follow,  indeed,  from  what  has  made  in  respect  of  the  party  against 
already   been    said,   is    well    settled,  whom  the  action  is  brought.    So  long 
Sherwood  v.  Roys,  14  Pick.  172 ;  Du-  as  it  is  not  brought  against  the  prind- 
gan  V.  United  States,  8  Wheat.  172 ;  *  pal,  the  real  owner  of  the  bill,  note,  or 
Bank  of  United  States  v.  United  States,  check,  what  has  been  said  is  true ;  but 
2  How.   711 ;    Dollfus    v,    Frosch,    1  it  would  be  a  violation  of  all  notions  of 
Denio,  867 ;  Watervliet  Bank  v.  Wliite,  justice,  if  a  person  to  whom  the  paper 
1  Denio,  608 ;  Bowie  v.  DuvaU,  1  Gill  &  had  been  indorsed  by  the  owner  for 
J.  176 ;  Wood  v,  Tyson,  13  La.  An.  104 ;  collection  merely,  or  for  some  special, 
Boyd  V.  Corbitt,  87  Mich.  62;   Atlas  temporary  purpose  on  belialf  of  the 
Bank  v.  Doyle,  9  R.  I.  76 ;   Chioopee  owner,     could    maintain    an     action 
Bank  v,  Chapin,  8  Met.  40;  Gregory  against  the /a/£er  upon  his  indorsement. 
V.  McNealy,  10  Fla.  678.  The  rule  which  excludes   parol  evi- 
In  Dugan  v.    United    States,  Mr.  dence  to  vary  the  terms  of  a  writtea 
Justice  Livingston  said,  that  any  per-  contract    has  never  been   applied  to 
son  who  indorsed  a  bill  of  exchange  to  such  a  c^se.    See  ante,  p.  171. 
another,  whether  for  value  or  for  the  But  further,  it  has  recently  been 
purpose  of  collection,  and  then  came  laid  down,  and  the  ruling  is  in  eveiy 
into  possession  of  it  again,  should  be  way   unexceptionable,  tliat    where  a 
regarded,  unless  the  contrary  appeared  person    has   bought  up  notes  on  be- 
in  evidence,  as  the  hona  fide  holder  half  of  an  indorser,  he  cannot  maintain 
and  owner  of  such  bill,  and  should  be  an  action  against  the  indorser,  as  such, 
entitled  to  recover,  though  there  might  even  though  he  may  have  advanced 
be  upon  it  one  or  more  indorsements  money  of  his  own  in  buying  up  the 
in  full,  subsequent  to  the  one  to  him-  notes.    Dodge    v.  Brown,   118  Mass. 
self,   without  producing  any  receipt  or  823.    He  may  rightfully  claim  reim- 
indorsement  back  from  either  of  the  bursement  where   the   purchase  was 
later  parties.    The  names  of  such  he  authorized,  but  he  has  no  title  to  the 
would  be  entitled  to  strike  out,  if  he  notes   as   against   the   indorser,  and 
chose.    See  Reading  v.  Beardsley,  41  therefore  no  right  to  sue  him  upon 
Mich:' 123,  as  to  this  last  point.  them;  though  he  might,  of  course,  sue 
A  mere  depositary,  however,  cannot  an  earlier  party  upon  the  paper,  with 
sue  in  his  own  name,  but  must  sue,  if  the  indorser's  consent, 
at  all,  in  the  name  of  his  principaL  Indeed,  though  a  party  have  event- 
Sherwood  V.  Roys,  14  Pick.  172.  ually  acquired  a  right  to  sue  upon  corn- 
Possession  itself  is  not  necessary  to  mercial   paper  as  indorsee,  still  this 
the  plaintiff's  right  of  action,  where  will  not  avail  him,  if  the  right  was 
the  paper  has  been  indorsed  to  another  not  acquired  before  bringing  suit    It 
as  agent  or  trustee  for  the  plaintiff,  if  is  held  that  the  maker  of  a  negotiable 
it  be  shown  that  such  agent  or  trustee  note  (or  any  other  party  to  a  note,  bill, 
is  ready  to  give  up  possession  to  the  or  check  as  well)  may  show  that  the 
pUlntiff  for  the  purposes  of  the  suit  plaintiff  indorsee  had  obtained  no  title 
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or  right  to  sue,  until  after  his  action  payee  and  first  indoraer,  or  any  other 

was  inatitated.    Horey  9.  Sebring,  24  indoraer,  haa  the  same  right  that  any 

Mich.  282.  other  person  has  to  discount  the  paper 

Under  the  Code  of  New  York,  how-  after  he  has  passed  it  to  another,  and 

ever,  it  is  now  necessary  that  the  holder  thus  to  become  entitled  to  sue  upon 

should  have  the  right  of  possession,  it    Pinney  v.  McGregory,  102  Mass. 

and  ordinarily   be  the   legal  owner.  1B6;    Ellsworth  v.  Brewer,  11  Pick. 

Such  ownership  may  be  held  as  equitar  816 ;  Palmer  v.  Gardner,  77  HI.  148. 
ble  trustee,  —  it  may  have  been  ac-        In  such  a  case  he  may  strike  out 

quired  without  legal  consideration,  —  the  indorsements,  or  if  in  blank,  may 

but  it  must  be  sufficient  to  protect  the  fill  one  up  to  himself.    Palmer  v.  Gard- 

defendant   upon   a   recovery   against  ner,  supra.    Thus  he  may  acquire  a 

him  from  a  subsequent  action  by  the  right  of  action  upon  the  instrument,  as 

assignor.    Hays  v.  Hathom,  74  N.  T.  an  indorsee  for  value,  without  notice, 

486,  490.     In   accordance   with   this  and  be  enabled  to  recover  firom  the 

proposition,  it  was  held  in  the  case  maker  or  acceptor,  even  in  a  case 

cited,  that  evidence  by  the  defendant  where,  as  payee,  he  could  not  have 

to  an  action  upon  a  negotiable  note,  by  done  so.     Calhoun  v,  Albin,  48  Mo. 

one  claiming  as  an  indorsee,  tending  804. 

to  disprove  any  ownership  or  interest         If  the  payee  .  and  first  indorser  of 

whatever,  or  even  of  right  of  posses-  a  negotiable  note  or  bill  takes  it  up  or 

sion  in  the  plaintiff,  was  admissible.  pays  it  at  maturity,  the  subsequent 

It  is  held  under  the  laws  of  Missis-  indorsers  are  discharged,  and  their  lia- 

sippi  that  the  equitable  owner  of  a  bility  cannot  be  revived  by  a  subee- 

note  payable  to  the  order  of  the  payee,  quent  negotiation  of  the  paper.    West 

but  not  indorsed  by  him,  may   sue  Boston  Sav.  Bank  v.  Thompson,  124 

thereon,  in  the  name  of  the  payee.  Mass.  606,  516.    And  the  same  would 

Taylor  v.  Reese,  44  Miss.  89.    But  be  doubtless  be  true  of  the  like  act  of  any 

cannot  sue  in  his  own  name,  though  indorser,  or  of  the  drawer  of  a  bill, 
the  payee  indorse  the  note  afterwards.        But  the  mere  fact  that  a  note  or 

if  this  is  not  done   until    after   suit  bill,  before  its  maturity,  comes,  in  the 

brought    Bckford  v,  Hogan,  44  Miss,  usual  course  of  business,  into  the  hands 

898.    But  see  Brown  v.  McHugh,  36  of  the  first  (or  other)  indorser,  after 

Mich.  60.  having  been  once  negotiated  by  him, 

A  principal  may  sue  on  a  note  paya-  ^  does  not  destroy  its  further  negotia- 
ble to  his  agent,  named  as  agent  on  the  bility,  or  defeat  the  right  of  such  party, 
paper.  €rarton  v.  Union  City  Bank,  or  of  a  subsequent  bona  fide  holder  for 
84  Mich.  279 ;  National  Life  Ins.  Co.  value,  to  recover  against  all  who  are 
V.  Alien,  116  Mass.  896 ;  Gttrland  v.  parties  to  the  paper  at  the  time  it  is 
Reynolds,  20  Maine,  46.  negotiated  to  him.  West  Boston  Sav. 
§  3.  Retrans/er  to  an  Indoraer, — The  Bank  v,  Thompson,  tupra,  Morton,  J. 
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Geobge  Fisheb  v.  Dastel  Lbland,  Jb.,  et  dl. 

(4  Gushing,  456.    Supreme  Court  of  Massachusetts,  October,  1849.) 

Indorsee  affected  with  notice. —  One  who  has  taken  commercial  paper  by  indorse- 
ment before  it  is  due,  with  notice  of  fraud  in  its  inception,  is  subject  to  the 
same  defences,  in  an  action  against  the  maker,  that  could  be  raised  against 
the  payee  to  whom  the  fraud  had  attached.  And  the  maker,  against  such 
indorsee,  can  give  in  eridenoe  the  fraudulent  acts  of  the  payee,  and  the 
admissions  and  confessions  of  the  latter,  while  he  was  the  holder  of  the 
note. 

The  case  is  stated  in  the  opinion  of  the  court 

Shaw,  C.  J.  The  single  question  is,  whether,  after  the 
defendant  had  proved  that  the  plaintiff  took  the  note  in  ques- 
tion by  indorsement  before  it  was  due,  but  with  notice  that 
the  promisors  intended  to  defend  on  the  ground  that  the  note 
was  obtained  by  the  payee  of  the  maker  by  fraud,  they  could 
give  in  evidence  the  fraudulent  acts  of  the  payee ;  and 
whether  they  could  give  in  evidence  the  admissions  and  con- 
fessions of  the  payee,  whilst  he  was  the  holder  of  the  note  • 
and  before  the  indorsement,  to  prove  such  fraud.  The  dis- 
tinction appears  to  be  this :  that  when  an  indorsee  takes  a 
bill  or  note,  by  indorsement,  before  it  is  due,  and  without 
notice  of  fraud  or  other  matter  of  defence,  he  takes  it  on  an 
independent  title  by  the  indorsement,  and  will  not  be  affected 
by  any  payment,  set-off,  fraudulent  consideration,  or  other 
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matter  of  defence,  which  the  acceptor  or  promisor  might  have 
had  against  any  previous  holder  or  prior  party.  He  is  not  in 
privity  with  such  prior  party,  does  not  claim  under  him,  and 
is  not  bound  by  the  acts,  frauds,  or  admissions  of  any  such 
prior  party.  And  in  order  to  give  the  highest  credit  and  the 
freest  circulation  to  negotiable  securities,  transferred  by  in- 
dorsement, in  favor  of  commerce,  this  principle  is  held  with 
g^eat  fiimness  and  strictness ;  and  by  a  series  of  recent  de- 
cisions, the  rule  upon  the  subject,  instead  of  being  relaxed,  is 
held  with  greater  strictness  than  formerly.  O'Keefe  v.  Dunn, 
6  Taunt.  305 ;  Dunn  v.  O'Keefe,  5  Maule  &  S.  282 ;  Gill  v. 
Cubitt,  8  Barn.  &  C.  466 ;  Goodman  v.  Harvey,  4  Adol.  & 
Ellis,  870;  Foster  t;.  Pearson,  1  Cromp.,  Mees.  &  R.  849; 
Arbouin  v.  Anderson,  1  Adol.  &  Ellis,  K.  s.  498. 

But  where  a  negotiable  note  is  found  in  circulation  after  it 
is  due,  it  carries  suspicion  on  the  face  of  it.  The  question 
instantly  arises,  Why  is  it  in  circulation ;  why  is  it  not  paid  ? 
Here  is  something  wrong.  Therefore,  although  it  does  not 
give  the  indorser  notice  of  any  specific  matter  of  defence,  such 
as  set-off,  payment,  or  fraudulent  acquisition,  yet  it  puts  him 
on  inquiry ;  he  takes  only  such  title  as  the  indorser  himself 
has,  and  subject  to  any  defence  which  would  be  made,  df  the 
suit  were  brought  by  the  indorser.  The  note  does  not  cease 
to  be  negotiable  ;  the  indorsee  takes  a  title,  and  may  sue,  but 
he  is  so  far  in  privity  with  his  indorser  that  he  takes  only  his 
title  ;  and  if  the  defendant  could  make  any  defence  against  a 
suit  brought  by  such  indorser,  he  can  make  it  against  the 
indorsee. 

This  rule  is  settled  in  the  case  of  a  suit  by  an  indorsee 
taking  the  note  overdue,  by  a  series  of  authorities,  which 
show  not  6nly  that  such  defence  may  be  made,  but  that  it 
may  be  proved  by  the  same  evidence  by  which  it  might  have 
been  proved  if  the  indorser  were  plaintiff ;  to  wit,  the  admis- 
sions of  such  indorser,  made  whilst  he  was  the  holder.  Syl- 
vester V.  Crapo,  15  Pick.  92 ;  Barough  v.  White,  4  Bam.  & 
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C.  825 ;  Phillips  v.  Cole,  10  Adol.  &  EUis,  106 ;  Beauohamp 
V.  Parry,  1  Bam.  &  Ad.  89.  These  authorities  might  be 
tiiultiplied  almost  indefinitely. 

But  the  indorsement  of  a  note  overdue  is  only  one  mode  of 
giving  the  indorser  notice  that  there  is  some  matter  of  de- 
fence relied  on  ;  if  he  has  express  notice,  he  may  take  it  and 
may  sue  the  note,  but  he  takes  subject  to  such  defence  as  the 
defendant  might  make  against  the  indorser. 

The  case  in  an  early  volume  of  the  reports  of  this  court, 
Wilson  V.  Holmes,  5  Mass.  543,  was  one  where  the  plaintiff 
bad  notice  in  the  form  of  the  indorsement,  which  was: 
"Pay  T.  W.,  or  order,  for  our  use,  value  received  in  ac- 
count." See  Humphries  v.  Blight,  4  Dall.  870 ;  White  v* 
Kibling,  11  Johns.  128.  In  the  early  leading  case  on  this 
subject.  Brown  v.  Davies,  8  T.  R.  80,  83,  Lord  Eenyon,  who 
was  not  disposed  to  go  quite  the  length  of  the  doctrine  held 
by  Mr.  Justice  BuUer,  says,  "  I  agree,  &c.,  if  it  appears  on  the 
£ace  of  the  note  to  have  been  dishonored,  or  if  knowledge  can 
be  brought  home  to  the  indorsee  that  it  had  been  so."  In  a 
note  to  the  same  case,  in  Taylor  t;.  Mather,  where  the  defence 
Was  that  the  note  was  obtained  by  fraud,  and  where  it  was 
negotiated  when  overdue,  Buller,  J.,  says :  "  Such  a  note  is 
negotiable,  but  if  there  are  any  circumstances  of  fraud  in  the 
transaction,  I  have  always  left  it  to  the  jury,  on  the  slightest 
evidence,  to  presume  that  the  indorsee  was  acquainted  with 
the  fraud." 

It  seems,  therefore,  that  it  is  not  that  the  indorsement  of  a 
note  after  it  is  due  is,  per  »e,  such  as  to  render  the  note  void, 
or  to  defeat  the  right  of  the  plaintiff;  but  if  there  are  anterior 
circumstances,  such  as  fraud  in  obtaining  the  note,  the  fact 
that  the  indorsee  takes  it  when  overdue  is  a  circumstance  of 
suspicion,  which  should  put  him  on  inquiry,  and  leads  to  a 
presumption  that  he  knew,  or  by  inquiry  might  know,  of 
such  fraud,  and  is  deemed  constructive  notice  of  it.  It  iden- 
the  title  of  the  indorsee  with  that  of  the  indorser. 
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This  being  so,  actual  notice  of  such  fraud,  brought  home  to 
Ae  knowledge  of  the  indorsee  at  the  time  he  took  the  note 
by  indorsement,  is  equally  availing  to  prove  that  he  is  not  a 
bona  fide  holder,  and  to  give  the  defendant  the  same  ground 
of  defence  as  he  would  have  had  against  the  indorser. 

Excepti(m9  avemUed^ 


James  Baxteb  v.  William  Little. 
The  Same  v.  Joseph  Habbis,  Jb. 

(6  Metcalf,  7.  .  Supreme  Court  of  Massachusetts,  March,  1848.) 

Paper  overdue.  Set-off.  —  When  the  first  indorsee  of  a  promissory  note  negoti- 
ates it  after  it  is  dishonored,  and  the  second  indorsee  brings  an  action  thereon 
against  the  maker  or  first  indorser,  the  defendant  cannot  set  olT  any  claim 
which  he  has  against  the  first  indorsee,  except  snch  as  existed  at  the  time  of 
the  transfer  of  the  note  to  the  plaintiff,  although  he  had  no  notice  of  such 
transfer  when  he  acquired  his  claim  against  the  first  indorsee. 

The  first  of  these  actions  was  by  the  indorsee  against  the 
maker  of  a  promissory  note  for  $830,  dated  March  1, 1887, 
payable  to  Joseph  Harris,  Jr.,  in  four  months,  and  by  him 
indorsed.    The  action  was  commenced  October  4,  1889. 

At  the  trial  before  the  Chief  Justice,  the  signatures  of  the 
maker  and  indorser  were  admitted  by  the  defendant,  and  he 
relied  upon  a  set-off  of  notes  against  the  Franklin  Bank,  upon 
the  ground  that  the  note  in  suit  was  held  by  that  bank,  after 
it  was  due,  and  that  he  had  a  right  to  make  the  same  de- 
fence against  the  plaintiff,  as  if  the  action  were  brought  by 
the  bank. 

In  order  to  present  the  question  of  law,  it  was  mutually 
conceded  that  the  note  was  discounted  by  the  Franklin  Bank, 
in  the  due  course  of  business ;  that  it  was  held  by  the  bank 
when  it  became  due ;  that  afterwards,  and  after  the  bank  had 
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stopped  payment,  in  pursuance  of  a  vote  of  the  directors  to 
pay  the  debts  of  the  bank  in  such  securities  as  they  had,  the 
note  in  question,  on  the  20th  of  December,  1837,  was  deliv- 
ered to  the  plaintiff,  or  to  the  person  under  whom  the  plaintiff 
claims  title,  in  exchange  for  bills  of  said  bank,  at  par,  which 
bills  were  then  at  a  discount  in  the  market ;  that  before  this 
action  was  brought,  —  upon  notice  of  the  plaintiffs'  attorneys 
that  they  had  such  a  note,  and  demanded  payment  thereof, 
but  without  notice  to  the  defendant  that  the  note  had  been 
transferred  by  the  bank,  —  the  defendant  tendered  to  said 
attorneys,  in  satisfaction  of  the  note,  bills  of  the  Franklin 
Bank,  which  they  declined  to  accept ;  that  the  defendant  has 
ever  since  had  said  bills,  slnd  has  filed  them  in  offset  in  thi9 
action,  and  now  relies  upon  that  tender  an4  set-off. 

The  second  of  these  actions  was  by  the  indorsee  against  the 
indorser  of  the  same  note,  and  all  the  facts  stated  in  the  pre- 
vious case  were  agreed  to  in  this.  The  defendant  further,  in 
this  case,  relied  upon  a  balance  due  to  him  from  the  Franklin 
Bank,  by  way  of  set-off  to  the  note.  And  it  was  further 
agreed  by  the  parties  that,  on  the  5th  of  June,  1838,  there 
was  due  to  the  defendant,  on  the  books  of  said  bank,  a  bal- 
ance of  $293.63,  and  that  he  had  no  notice  of  the  transfer  of 
the  note  to  the  plaintiff,  until  this  suit  was  commenced  ;  that, 
within  a  month  or  two  after  the  20th  of  December,  1837, 
when  the  note  was  passed  out  of  the  bank,  notice  was  given 
to  the  defendant  by  the  cashier  that  it  was  so  passed  out ; 
that  the  balance,  above  mentioned,  due  to  the  defendant  on 
the  5th  of  June,  1839,  arose  from  postrnotes  deposited  on  that 
day,  except  $12.88,  which  previously  stood  to  his  credit ;  and 
that  the  deposit  then  made  cancelled  all  demands  which  the 
bank  had  against  him,  and  left  the  above  balance. 

It  was  agreed  in  each  case  that  judgment  should  be  entered 
for  the  plaintiff,  if,  in  the  opinion  of  the  court,  he  was  enti- 
tled to  recover ;  otherwise,  that  the  plaintiff  should  become 
noASuit. 
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Shaw,  C.  J.  When  a  negotiable  note  is  indorsed  and 
transferred  after  it  is  due,  and  the  defendant  relies  upon 
matter  of  set-off,  which  he  may  have  against  the  promisee, 
he  can  avail  himself  only  of  such  matter  of  defence  as  existed 
between  himself  and  the  promisee  at  the  time  of  the  actual 
indoi'sement  and  transfer  of  the  note  to  the  holder.  A  note 
does  not  cease  to  be  negotiable  because  it  is  overdue.  The 
promisee,  by  his  indorsement,  may  still  give  a  good  title  to 
the  indorsee.  Notes  or  other  matters  of  set-off,  acquired  by 
the  defendant  against  the  promisee  after  such  transfer,  cannot 
be  given  in  evidence  in  defence  to  such  note,  although  the 
maker  had  no  notice  of  such  transfer  at  the  time  of  acquiring 
his  demand  against  the  promisee.  Having  made  his  promise 
negotiable,  he  is  liable  to  any  bona  fide  holder  and  actual 
indorsee ;  and,  therefore,  even  after  the  note  has  become  due, 
in  making  payments  to  the  original  promisee,  or  in  further 
dealings  by  which  he  gives  him  a  credit,  he  has  no  right  to 
presume,  without  proof,  that  the  promisee  is  still  the  holder 
of  the  note.  Besides,  in  case  of  payment  of  a  negotiable 
note,  or  of  a  credit  which  the  maker  intends  shall  operate  by 
way  of  payment,  he  has  a  right  to  have  his  note  given  up,  if 
paid  in  full,  or  to  see  the  payment  indorsed,  if  partial.  Should 
he  insist  on  this  right,  in  the  case  proposed,  he  would  at  once 
perceive  that  the  person  to  whom  he  is  making  payment  or 
giving  credit  is  no  longer  the  holder  of  the  note.  And  this 
appears  to  us  to  be  the  true  -distinction  between  the  indorse- 
ment of  a  note  overdue  and  the  assignment  of  a  chose  in 
action.  In  the  latter  case,  notice  of  the  assignment  must  be 
given  by  the  assignee  to  the  debtor,  to  prevent  him  from 
making  payment  to  the  assignor.  Without  such  notice,  he 
has  no  reason  to  presume  that  the  original  creditor  is  not  still 
his  creditor,  and  payment  to  him  is  according  to  his  contract 
and  in  the  due  and  ordinary  course  of  business.  The  assignee 
takes  an  equitable  interest  only,  which  must  be  enforced  in 
the  name  of  the  assignor ;  and,  until  notice,  he  has  no  equity 
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against  the  debtor  which  can  be  recognized  and  protected  by 
a  court  of  law  or  equity.  The  indorsee  of  a  note  overdue 
takes  a  legal  title ;  but  he  takes  it  with  notice  on  its  face  that 
it  is  discredited,  and  therefore  subject  to  all  payments  and 
offsets  in  the  nature  of  payment.  The  ground  is,  that  by  this 
fact  he  is  put  upon  inquiry,  and  therefore  he  shall  be  bound 
by  all  existing  facts  of  which  inquiry  and  true  information 
would  apprise  hira ;  but  these  could  only  apprise  him  of 
demands  then  acquired  by  the  maker  against  the  payee. 

We  are  aware  that  in  the  marginal  note  to  Sargent  v. 
Southgate,  5  Pick.  312,  which  is  the  leading  case  on  this  sub-* 
ject,  it  is  stated  that  *^  in  an  action  by  the  indorsee  against 
the  maker  of  a  negotiable  note,  indorsed  when  overdue,  the 
defendant  may  file  in  set-off  a  negotiable  note,  made  to  him. 
by  the  payee  before  he  had  notice  that  the  note  in  suit  was 
assigned."  And  the  point  is  so  stated  in  Minot's  Digest,  640. 
No  such  decision  was  called  for  in  that  case,  because  all  the 
demands,  relied  upon  by  way  of  set-off,  were  acquired  by  the 
defendant,  whilst  the  original  payee  was  holder  of  the  note. 
But  further:  on  a  careful  examination  of  the  opinion,  we 
think  it  will  not  be  found  that  there  is  any  such  dtctum  in 
regard  to  notice.  The  inadvertence  in  extracting  the  mar- 
ginal note  from  the  case  probably  arose  from  the  very  obvious 
analogy  between  th6  case  of  the  indorsement  of  a  note  over- 
due and  the  assignment  of  a  chose  in  action,  especially  as  there 
was  nothing  in  the  facts  or  the  argument  to  call  for  a  distinc* 
tion  between  the  two  cases.  The  opinion  of  the  court  in  that 
case,  therefore,  is  not  an  authority  opposed  to  the  ground  of 
decision  adopted  in  this ;  namely,  that  this  right  of  set-off 
must  be  confined  to  those  demands  against  the  payee  or  prior 
holder,  which  accrued  to  the  defendant,  whilst  such  payee  or 
prior  holder  was  the  actual  bolder  of  the  note,  and  will  not 
extend  to  demands  which  accrued  afterwards,  although  no 
notice  of  the  indorsement  was  given  to  the  debtor. 

The  defendant.  Little,  the  maker  of  the  note  now  in  suit, 
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Bot  having  shown  that  he  held  the  bills  of  the  Franklin  Bank 
at  the  time  that  his  note  was  transferred  to  the  plaintiff,  he 
cannot  set  them  off  in  this  suit.  In  a  case  in  New  York,  it 
was  held  that  bills  of  a  bank,  held  by  the  defendant  when  his 
note  became  due,  could  not  be  set  off  in  an  action  brought  on 
the  note  by  receivers  appointed  previously.  Haxtum  v.  Bishop, 
8  Wend.  13. 

The  English  rule,  in  allowing  set-off  in  an  action  upon  a 
note,  is  somewhat  more  limited  than  our  own,  confining  such 
defence  to  equities  arising  out  of  the  same  note,  or  transac- 
tions connected  with  it.  Burrough  v.  Moss,  10  Bam.  &  C. 
558.  Here,  it  has  been  held  that  an  independent  demand 
may  be  set  off,  where,  in  other  respects,  the  party  is  entitled 
to  go  into  that  defence.  Sargent  v.  Southgate,  5  Pick.  312 ; 
Ranger  v.  Gary,  1  Met.  369,  875. 

Since  the  decision  in  Sargent  v.  Southgate,  the  principle 
decided  by  it  has  been  confirmed,  and  the  whole  subject  of 
set-off  placed,  by  the  Rev.  Stats,  c.  96,  upon  grounds  more 
distinct  and  satisfactory  than  it  was  under  the  former  stat* 
utes. 

The  principles  already  stated  apply  a  fortiori  to  the  case  of 
Harris,  the  defendant  in  the  second  action,  who  was  indorser 
of  the  same  note.  The  note  was  transferred  to  the  plaintiff 
by  the  Franklin  Bank,  in  December,  1837  ;  soon  after  which, 
the  defendant  had  actual  notice  of  it  from  the  cashier ;  and 
it  is  found  that  the  deposit  to  the  credit  of  the  defendant, 
upon  which  he  relies  by  way  of  set-off,  was  made,  and  the 
credit  obtained,  in  June,  1838.  It  is  stated,  indeed,  that  prior 
to  that  time  there  was  a  small  balance  to  his  credit  on  deposit 
of  $12.88 ;  but  there  were  other  demands  of  the  bank  at  that 
time  against  the  defendant  exceeding  that  deposit;  so  that 
the  whole  of  the  defendant's  demand  against  the  bank, 
offered  in  set-off,  accrued  subsequently  to  the  transfer  of  the 
note  which  is  now  in  suit  to  the  plaintiff. 

Judgment  in  both  case»  for  the  plaintiff. 
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William  Hasgall  and  Roland  H.  Gebb7  v.  Joel 

Whitmobb. 

(19  Maine,  102.     Supreme  Coui%  April,  1841.) 

Indorsee  tcith  notice  claiming  under  holder  unthout  —  One  who  pnrcbAsefl  commer- 
cial paper  for  value,  with  notice  of  defect  in  its  inception,  from  a  bona  Jide 
holder  without  notice,  stands  upon  the  rights  of  the  latter,  and  may  recover 
the  amount  of  the  paper. 

The  case  is  stated  in  the  opinion  of  the  court. 

Sheplet,  J.  The  plaintiffs  are  joint  owners  of  a  nego- 
tiable promissory  note  purchased  before  it  became  payable. 
One  of  them  is  a  holder  for  value  without  notice ;  the  other 
with  notice,  but  deriving  his  title  through  others  who  were 
bona  Jide  holders  without  notice.  As  between  the  original 
parties  the  note  may  be  regarded  as  made  without  considera- 
tion. Andrews,  who  was  the  first  and  an  innocent  indorsee 
for  value,  did  not  indorse  it  when  he  disposed  of  it,  and  he 
was  properly  admitted  as  a  witness.  Whitaker  v.  Brown,  8 
Wend.  490.  He  could  have  collected  it,  for  the  want  of  con- 
sideration could  not  be  set  up  against  him.  A  knowledge  of 
the  facts  acquired  afterward  would  not  affect  his  rights.  He 
had  not  only  a  legal  right  to  hold  and  collect  it,  but  to  nego- 
tiate it.  And  the  maker  could  not  impair  that  right  by  giving 
notice  that  it  was  made  without  consideration.  Nor  would 
he  be  injured  by  a  transfer  to  one  having  a  full  knowledge  of 
the  facts;  for  his  position  would  not  be  more  unfavorable 
than  before. 

Bayley  states  that  the  want  of  consideration  cannot  be 
insisted  upon  **if  the  plaintiff,  or  any  intermediate  party 
between  him  and  the  defendant,  took  the  bill  or  note  bona  Jide 
and  upon  a  valuable  consideration."  Bayley,  560,  ed.  by 
Phillips  &  Sewall. 
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The  case  of  Thomas  v.  Newton,  2  Car.  &  P.  606,  was 
assumpsit  on  a  bill  drawn  by  Wilson  on  the  defendant  and 
accepted,  and  by  him  indorsed  to  Dandridge  and  by  him  to 
the  plaintiff.  The  defence  was  a  want  of  consideration. 
Lord  Tenterden  says,  ^^  If  the  defendant  shows  that  there 
was  originally  no  consideration  for  the  bill,  that  throws  it  on 
the  plaintiff  to  show  that  he  gave  value  for  it,  or  that  value 
was  given  for  it  by  Dandridge  ;  for  if  either  the  plaintiff  or 
Dandridge  gave  value  for  it,  the  plaintiff  may  recover ;  other- 
wise the  defendant  is  entitled  to  recover."  ^ 

In  Solomons  v.  The  Bank  of  England,  13  East,  184, 135, 
note  ((),  it  appeared  that  the  bank-note  had  been  obtained 
fraudulently  from  Batson  &  Co.,  who  informed  the  bank  of 
it.  The  plaintiff  as  holder  claimed  payment  of  the  bank,  and 
it  was  refused.  He  had  received  the  bill  of  Hendricks  &  Co. ; 
and  it  did  not  appear  that  he  paid  value  for  it  before  notice. 
Lord  Eenyon  says,  ^^  Upon  this  evidence  I  think  Solomons 
must  be  considered  to  be  in  the  same  situation  as  Hendricks 
&  Co."  But  as  it  did  not  appear  that  they  were  holders  for 
value  without  notice,  the  plaintiff  did  not  recover. 

In  Smith  v.  Hiscock,  14  Maine,  449,  where  a  negotiable 
promissory  note  had  been  indorsed  bona  fide  and  for  value 
before  it  was  payable,  the  Chief  Justice  says,  ^^  The  want  of 
consideration  is  not  an  available  defence  against  a  subsequent 
holder,  to  whom  it  may  have  been  passed  after  it  was  due. 
The  promise  is  good  to  the  first  indorsee  free  from  that 
objection ;  and  the  power  of  transferring  it  to  others  with  the 
same  immunity  is  incident  to  the  legal  right  which  he  had 
acquired  in  the  instrument.  By  the  first  negotiation  the  want 
of  consideration  between  the  original  parties  ceases  as  a  valid 
ground  of  defence." 

If  the  relations  between  the  maker  and  the  holder  only  were 
to  be  considered,  the  want  of  consideration  would  be  a  good 
defence  against  one,  who  did  not  purchase  for  value,  or  who 

^  This  doctrine  has  been  exploded.    See  Goodman  v.  Simondi,  pott,  p.  416. 
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did  SO  after  it  was  once  due.  And  yet  it  has  been  decided 
that  one  so  situated  may  avoid  that  defence  by  showing  that 
it  could  not  have  been  interposed  against  a  prior  holder. 
The  same  principle  appears  to  be  equally  applicable  to  a 
holder  who  has  purchased  with  notice.  If  the  relations  be- 
tween himself  and  the  maker  only  were  to  be  considered,  he 
could  not  recover ;  but  purchasing  of  one  who  had  no  notice, 
he  must  be  considered  to  be  in  the  same  situation  and  as 
entitled  to  the  same  protection. 
Defendant  defaulted  and  judgment  for  amount  due  (m  the 
note. 


Davis  et  al.  v.  M*Cbbady  et  al. 

(17  N.  Y.  [8  Smith],  230.    Court  of  Appeals  of  New  York,  March,  1858.) 

Defence  of  breach  of  executory  agreement,  —  It  is  no  ground  of  defence  to  an  ac- 
tion against  the  acceptor  of  a  biU  that  the  holder  was  informed  that  it  waa 
accepted  in  consideration  of  an  executory  contract,  if  lie  had  no  notice  of  its 
breach. 

AOTION  by  indorsees  against  acceptors  of  a  bill  of  exchange 
accepted  in  part  payment  for  the  price  of  a  brig.  It  was 
agreed  that  the  vessel  should  be  put  in  good  repair,  and  made 
tight,  stanch,  and  strong.  Defence,  that  this  agreement  had 
not  been  performed.  Plaintifib  paid  full  value  for  the  biU, 
and  took  it  with  a  knowledge  of  the  said  agreement,  but 
without  knowledge  of  the  breach. 

Dbnio,  J.  The  sale  of  the  brig,  and  the  executory  agree- 
ment of  the  vendors  to  make  the  necessary  repairs  to  render 
her  seaworthy,  formed  a  good  legal  consideration  for  the  accept* 
ance  of  the  bill.  When,  therefore,  the  plainti&,  at  the  time 
of  receiving  it,  were  informed  that  it  was  accepted  on  Uiat 
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consideration,  they  were  not  notified  of  any  fact  which  im- 
peached its  validity,  or  rendered  it  in  any  respect  suspicious. 
If  they  had  known  nothing  of  the  consideration  upon  which 
it  was  given,  they  would  nevertheless  have  been  bona  fide 
holders,  and  they  are  not  in  a  worse  condition  because  they 
had  been  informed  that  it  was  accepted  on  account  of  a 
transaction  legal  in  itself,  and  which  formed  an  adequate 
consideration  for  the  undertaking  of  the  acceptance.  Con- 
siderations founded  upon  reciprocal  promises  of  the  parties 
ure  of  common  occurrence  in  business,  and  bills  and  notes 
supported  by  such  considerations  have  always  been  held  valid. 
It  is  upon  this  principle  that  cross-notes,  or  acceptances  for 
mutual  accommodation,  have  been  upheld  whenever  they 
have  come  before  the  courts.  Cameron  v.  Chappell,  24  Wend. 
94,  and  cases  cited  by  Nelson,  J. ;  Dowe  v.  Schutt,  2  Denio, 
621.  In  the  first  of  these  cases,  the  acceptance  sued  on  was 
given  in  consideration  of  a  promise  by  the  drawer  to  send  the 
acceptor  six  hundred  bushels  of  wheat  at  the  opening  of  navi- 
gation the  ensuing  year.  The  bill  became  payable  the  12th 
of  May,  after  the  time  when  the  wheat  should  have  been 
delivered,  and  it  was  shown  it  never  had  been  delivered. 
The  court  held  that  the  acceptance  was  not  for  accommoda- 
tion, but  was  business  paper,  and  was  valid  in  the  hands  of 
the  drawer,  so  that  usury  could  not  be  set  up  against  the 
plaintifEs,  who  had  discounted  it  for  a  premium  beyond  the 
legal  rate  of  interest.  If  one  will  issue  his  negotiable  paper 
and  send  it  into  the  world,  in  consideration  of  an  engagement 
of  the  party  with  whom  he  deals  to  do  some  act  for  his  benefit 
in  future,  he  declares  in  effect  that  he  will  pay  the  note  or 
bill,  according  to  its  terms,  to  any  one  who  shall  become  the 
holder  for  value  in  the  course  of  business,  and  rely  fur  his 
own  indemnity  upon  the  promise  he  has  received  as  the  con- 
sideration for  issuing  it. 

The  plaintiffs  were  not  bound  to  inquire  whether  the 
vendors  of  the  vessel  had  performed  their  agreement.    A 
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party  receiving  a  bill  is  not  put  upon  inquiry,  unless  circum- 
stances of  suspicion  have  come  to  his  knowledge;^  and  I 
have  already  said  that  there  was  nothing  suspicious,  or  out  of 
the  common  course  of  business,  in  the  cii'cumstances  out  of 
which  this  bill  arose.  The  agent  of  the  acceptors  chose  to 
rely  upon  the  personal  responsibility  of  the  vendors  of  the 
vessel,  so  far  as  the  repairs  were  concerned.  As  they  gave 
their  acceptance  upon  time,  which  they  knew  might  be  trans- 
ferred to  a  bona  fde  holder  the  next  day,  so  it  is  presumed 
they  would  have  parted  with  their  money  upon  the  personal 
engagement  of  the  vendors,  if  a  delay  in  payment  had  not 
been  material  to  them.  It  would  not,  in  my  opinion,  alter 
the  case,  if  it  could  be  shown  that  the  vendors,  the  payees  of 
the  bill,  had  broken  their  contract  respecting  the  repairs 
before  they  negotiated  the  paper  to  the  plaintiffs,  it  being 
found  that  the  latter  had  no  notice  of  the  breach.  The  plain- 
tiffs were  not  bound  to  follow  up  the  transactions  between 
the  original  parties  to  the  bill.  To  hold  otherwise  would 
attach  an  inconvenient  and  repugnant  condition  to  such  an 
acceptance.  By  accepting  simply  and  unconditionally  a  ne- 
gotiable bill,  the  defendants  are  to  be  held  as  intending  to 
give  it  all  the  qualities  of  commercial  paper,  one  of  which  is 
that  it  shall  circulate  freely  for  the  purposes  of  business,  and 
be  available  in  the  hands  of  any  holder  for  value.  To  decide 
that  one  who  proposed  to  purchase  it,  and  who  had  a  knowl- 
edge of  the  nature  of  the  transaction  upon  which  it  was  given, 
must  await  the  consummation  of  that  transaction,  would  essen- 
tially impair  its  character  and  legal  effect.  But  in  this  case  it 
was  not  known  to  any  one  that  the  payees  had  broken  their 
agreement  when  the  plaintiffs  took  the  bill.  The  payees 
insisted  that  they  had  sufficiently  repaired  the  vessel  before 
she  was  sent  to  sea ;  and  the  plaintiffs'  agent,  though  he  dis- 
trusted her  condition  as  to  seaworthiness,  concluded  to  receive 

1  NothiDg  short  of  proof  of  bad  faith  will  repel  the  prima  fade  title  of  the 
holder.    See  Goodman  v,  Simonds,  past,  p.  415. 
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and  despatch  her  on  her  voyage  to  New  York..  Before  she 
arrived  at  her  destination,  the  plaintiffs  purchased  the  bill. 
After  that,  it  was  demonstrated  by  the  event  that  the  repairs 
were  insufficient;  for  she  leaked  to  such  an  extent  as  to 
damage  the  cargo,  and  required  extensive  repairs  upon  her 
arrival.  If,  therefore,  the  plaintiffs  had  made  inquiries  when 
the  bill  was  offered  to  them,  they  would  have  learned  that 
the  plaintiffs'  agent  had  accepted  the  brig  as  a  seaworthy 
vessel,  and  had  sent  her  to  sea.  So  far  from  casting  sus- 
picion upon  the  bill,  this  intelligence  would  have  confirmed 
them  in  the  belief  that  it  ought  to  be  paid  according  to  its 
tenor.  I  conclude,  therefore,  that  there  were  no  merits  in 
the  defence. 

All  the  rulings  of  the  referee  to  which  exceptions  were 
taken,  but  one,  related  to  testimony  concerning  breach  of  the 
agreement  of  repairs,  and  the  damages  consequent  thereon. 
The  questions  overruled  were  wholly  immaterial,  because  the 
plaintiffs  could  not  be  affected  by  the  breach,  and  were  not 
responsible  for  the  damages.  There  is  an  exception  of  a  dif- 
ferent character.  Before  the  brig  sailed,  the  defendants*  agent 
made  complaints  to  the  vendors  of  the  insufficiency  of  the 
repairs ;  the  latter  declared  them  sufficient.  The  agent  was 
sworn  on  behalf  of  the  defendants,  and  testified  that  upon 
an  occasion  when  he  made  such  complaint,  Mr.  Davis,  one  of 
the  plaintifib,  was  present.  This  testimony  was  given  with- 
out  objection.  Subsequently,  the  defendants  offered  to  prove 
by  the  same  witness  that  Davis  was  present  when  he  made 
such  a  complaint,  and  it  is  stated  that  the  referee  overruled 
the  offer.  The  desire  seems  to  have  been  to  repeat  the  evi- 
dence already  given.  The  fact  that  one  of  the  plaintiffs  was 
present  when  the  complaint  was  made  had  some  tendency  to 
show  that  he  had  knowledge  of  the  breach  of  the  condition ; 
and  the  ruling  cannot  be  defended  except  on  the  supposition 
that  the  offer  was  rejected  because  the  fact  was  already  suffi- 
ciently proved.    It  does  not  appear  what  the  objection  was 
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which  the  plaintifiEs'  counsel  made,  or,  indeed,  that  he  did 
object.  A  party  seeking  a  new  trial,  on  account  of  an  erro* 
neous  exclusion  of  evidence,  must  show  that  he  may  have 
been  injured  by  the  ruling.  As  the  precise  fact  sought  to  be 
proved  was  already  in  evidence,  no  prejudice  could  residt  from 
the  referee's  refusing  to  have  it  repeated.  These  views  lead 
to  the  affirmance  of  the  judgment  of  the  Court  of  Common 
Pleas. 
All  the  judges  concurring,  Jvdgment  affirmed^ 


Sahuel  L,  Fowles,  Plaintiff  in  Error,  v.  Habbis  Bbantly 

et  aL^  Defendants  in  Error. 

(14  Peters,  318.    Supreme  Court  of  the  United  States,  January,  1840.) 

What  sufficient  to  put  the  holder  upwi  inquiry.  -» A  note  made  payable  to  the 
cashier  of  a  bank,  and  drawn  within  a  peculiar  form  to  be  within  the  nsagea 
of  the  bank,  was  sent  to  an  agent  to  procure  a  discount  at  the  bank.  The 
note  was  rejected,  and  marked  in  pencil,  with  a  mark  employed  by  the  bank 
to  indicate  that  it  had  been  ofibred  and  refused.  The  agent  then  sold  the 
note  and  applied  the  proceeds  to  his  own  use.  Held,  that  the  note  on  ita 
fjice  was  sufficient  to  put  the  holder  upon  inquiry,  and  that  he  could  not 
recover  though  he  had  no  knowledge  of  the  fraud. 

The  case  is  stated  in  the  opinion  of  the  court. 

Catbon,  J.  This  is  an  action  of  assumpsit  by  the  assignee 
of  a  note  against  the  makers.  The  questions  of  law  arising 
in  this  cause  depend  on  the  construction  of  a  note  of  hand, 
in  the  following  words :  — 

<<  Sklha,  Dallas  County,  Alabama,  March  1, 18d6. 
"  Eleven  months  after  date,  we,  Harris  Brantly,  Peyton  S. 
Graves,  and  Hugh  Ferguson,  jointly  and  severally  promise  to 
pay  Andrew  Armstrong,  cashier,  or  bearer,  $2,000,  value 
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received,  negotiable  and  payable  at  the  Branch  Bank  of  the 
State  of  Alabama,  at  Mobile. 

(Signed)  Habbis  Bbantly, 

PBYTOisr  S.  Gbavbs, 
Hugh  Febquboh. 
«  Credit :  Diego  M*Voy. 

Habbis  Bbantly, 
Peyton  S.  Gbavbs, 
Hugh  FebGuson." 

The  note  had  on  it  the  two  indorsements  of  Diego  M'Voy 
and  William  D.  Primrose ;  and  that  of  Taulmin,  Hazard,  & 
Co.  was  stricken  out.  On  the  face  of  the  note  there  was,  in 
pencil,  the  figures  "  169." 

The  defendants,  the  three  makers,  introduced  evidence  to 
prove  that  the  note,  in  its  present  form  (except  the  indorse* 
ments),  was  sent  by  one  of  the  makers  to  M'Voy,  who  was 
his  factor  in  Mobile,  to  be  offered  for  discount  in  the  Branch 
Bank  of  the  State,  in  that  city,  as  an  accommodation  note  ; 
the  proceeds  of  which  were  to  be  forwarded  to  said  maker. 
That  the  note  was  offered  for  discount  and  rejected.  The 
factor  then  proposed  to  I'aise  money  on  the  note  for  his  own 
use,  without  the  knowledge  of  the  makers,  and  intended  to 
conceal  the  appropriation  of  the  note  from  them.  The  first 
person  to  whom  he  offered  to  sell  the  note  deemed  the 
attempt  a  fraud,  and  refused  to  purchase.  M'Voy  then 
indorsed  and  transferred  the  note  to  Primrose  for  $1200,  com- 
municating to  him  it  had  been  offered  for  discount  at  the 
bank  and  rejected. 

Taulmin,  Hazard,  &  Co.  held  a  note  for  $3,250,  on  Black, 
indorsed  by  Vail  &  Dade,  and  by  Primrose,  and  which  was 
past  due ;  to  discharge  which,  in  part.  Primrose  transferred 
the  note  in  controversy  to  Taulmin,  Hazard,  &  Co. ;  and 
Taulmin,  Hazard,  &  Co.,  indorsed  the  same  before  its 
maturity,  to  the  plaintiff  Fowler,  and  received  credit  on 
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their  account;  they  being  largely  indebted  to   him  at  the 
time. 

The  leading  feature  in  the  cause,  involving  the  principle 
on  which  it  turns,  is  this :  the  note  was  in  the  form  pre- 
scribed by  the  bank  to  those  who  desired  accommodations  at 
it ;  which  form  was  not  in  use  before  its  adoption  there.  The 
memorandum  on  the  left-hand  side  of  the  note,  and  signed 
by  the  drawers,  was  designed  to  show  the  officers  of  the  bank 
to  whose  credit  the  money  was  to  be  placed,  should  the  note 
be  discounted  ;  and  by  the  usages  of  the  bank,  no  other  per- 
son than  the  one  thus  named  could  receive  the  money. 

Primrose  testified,  he  knew  from  the  pencil-mark  on  the 
face  of  the  note,  it  had  been  offered  for  discount  and  refused, 
when  he  purchased  it.  The  cashier  proved  the  pencil-mark 
was  made,  according  to  the  usage  of  the  bank,  on  all  notes 
offered  for  discount  and  refused. 

To  a  part  of  the  first  instruction  —  that  held  if  the  plaintiff 
took  the  note  in  payment  of  a  pre-existing  debt,  due  to  him 
from  Taulmin,  Hazard,  &  Co.,  then  the  jury  ought  to  find 
for  the  defendants  —  exception  is  taken ;  and  the  court 
refused  to  instruct  the  jury  that,  if  the  plaintiff  took  the 
note  fairly  in  payment  of  a  debt  due  to  him,  before  its  matur- 
ity, without  notice  of  the  purpose  for  which  M'Voy  had  held 
it,  then  he  was  entitled  to  recover. 

And  also  refused  to  instruct,  if  the  jury  believed  plaintiff 
took  the  note  bona  fide  in  payment  of  a  previous  debt,  that  he 
had  no  notice  of  any  fraud,  and  there  were  no  circumstances 
to  put  him  upon  an  inquiry  into  any  fraud  committed  on  the 
part  of  M'Voy,  he  was  entitled  to  recover. 

There  were  other  instructions  asked  and  refused ;  but,  as 
they  are  in  effect  the  same  as  those  recited,  an  answer  to 
which  will  cover  the  whole  case^  they  need  not  be  further 
noticed. 

The  known  customs  of  the  bank,  and  its  ordinary  modes  of 
transacting  business,  including  the  prescribed  form  of  notes 
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offered  for  discount,  were  matters  of  proof,  and  entered  into 
the  contract;  and  the  parties  to  it  must  be  understood  as 
having  governed  themselves  by  such  customs  and  modes  of 
doing  business  ;  and  this  whether  they  had  actual  knowledge 
of  them,  or  not ;  and  it  was  especially  the  duty  of  all  those 
dealing  for  the  paper  in  question  to  ascertain  them  if  un- 
known. Such  is  the  established  doctrine  of  this  court,  as 
laid  down  in  Renner  v.  The  Bank  of  Columbia,  9  Wheat. 
581 ;  Mills  v.  The  Bank  of  the  United  States,  11  Wheat. 
481 ;  and  the  Bank  of  Washington  v.  Triplett  and  Neale, 
1  Peters,  82,  83. 

The  note  sued  on  is  peculiar  in  its  form ;  it  was  made  for 
the  purposes  of  discount,  and  only  intended  for  negotiation 
at  the  bank,  and  not  for  circulation  out  of  it.  The  pencil- 
mark  on  its  face  when  sold  was  common  to  all  rejected 
paper,  and  was  put  there  by  the  officers  of  the  bank  as 
evidence  of  the  fact  that  it  had  been  offered  and  rejected ; 
and  those  dealing  for  it,  with  the  mark  on  its  face,  must  be 
presumed  to  have  had  knowledge  what  it  imported,  as  the 
slightest  inquiry  would  have  ascertained  its  meaning.  These 
were  the  legal  presumptions  attached  to  the  contract  when  the 
plaintiff  purchased  it ;  and  the  explanatory  evidence  to  prove 
the  customs  of  the  bank  was  introduced  to  enlighten  the 
court  and  jury  in  regard  to  the  rules  governing  the  transac- 
tion, and  furnishing  the  law  of  the  case ;  and  which  the 
plaintiff,  when  he  purchased  the  paper,  is  presumed  to  have 
known  and  understood,  as  the  court  knew  and  understood  it 
after  it  was  proved  on  the  trial. 

This  was  the  case,  made  up  of  law  and  fact,  on  which  the 
court  was  asked  to  charge  the  jury;  and  not  the  abstract 
proposition  whether,  on  a  proper  construction  of  the  statutes 
of  Alabama,  negotiable  paper,  payable  in  bank,  purchased 
honafide^  and  without  notice  of  an  existing  infirmity,  but 
taken  in  discharge  of  a  pre-existing  debt,  carried  the  infirm- 
ity with  it  into  the  hands  of  the  purchaser ;  for  the  reason 
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that  the  mode  of  payment  was  not  in  the  osual  course  of 
trade. 

A  note  overdue,  or  bill  dishonored,  is  a  circumstance  of 
suspicion,  to  put  those  dealing  for  it  afterwards  on  their 
guard ;  and  in  whose  hands  it  is  open  to  the  same  defences 
it  was  in  the  hands  of  the  holder  when  it  fell  due.  18 
Peters,  79.  After  maturity,  such  paper  cannot  be  negotiable 
*^  in  the  due  course  of  trade,"  although  still  assignable. 

So  the  paper  before  us  carried  on  its  face  circumstances  of 
suspicion,  so  palpable  as  to  put  those  dealing  for  it,  before 
maturity,  on  their  guard;  and  as  to  require  at  their  hands 
strict  inquiry  into  the  title  of  those  through  whose  hands  it 
had  passed.  Failing  to  be  thus  diligent,  they  must  abide  by 
the  misfortune  their  negligence  imposed,  and  stand  in  the 
condition  of  M'Voy. 

As  between  him  and  the  defendants,  there  was  no  contract 
or  liability  on  their  part ;  nor  as  bearer  of  the  note,  could  he 
lawfully  pass  it  off  in  the  due  course  of  trade,  so  as  to  com- 
municate a  better  title  to  another;  the  face  of  the  paper 
betraying  its  character  and  purposes,  and  M'Voy's  want  of 
authority. 

All  the  rulings  of  the  court  below  must  be  referred  to  this 
paper,  and  to  the  special  case  made  by  the  proofs.  Any 
instruction  asked  which  cannot  be  given  to  the  whole  extent 
asked,  may  be  simply  refused ;  or  it  may  be  modified  at  the 
discretion  of  the  court.  No  instruction  was  asked  that  could 
have  been  lawfully  given ;  to  every  one  the  court  could  well 
say,  and  did  in  substance  say,  that  under  no  circumstances 
could  a  purchase  of  this  note  be  made  by  the  plaintiff,  from 
Taulmin,  Hazard,  &  Co.,  so  as  to  exempt  it,  in  the  hands  of 
the  assignee,  from  the  infirmity  it  was  subject  to  in  the  hands 
of  M'Voy. 

And  in  regard  to  the  last  part  of  the  first  instruction,  where 
the  jury  is  in  substance  told,  that  if  they  believed  the  note 
was  taken  in  payment  of  a  pre-existing  debt,  due  to  plaintiff, 
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from  Tanlmin,  Hazard,  &  Co.,  still,  they  should  find  for 
the  defendants;  the  coart  might  have  gone  further,  and 
instructed  the  jury,  that  neither  could  the  plaintiff  recover 
had  the  note  been  purchased  bona  fide^  and  without  notice  of 
the  fraudulent  conduct  of  M'Voj. 

The  judgment  is,  therefore,  ordered  to  be  affirmed* 


Timothy  S.  Goodman,  Plaintiff  in  Error,  v.  John  Simonds. 

(20  Howard,  848.     Sapreme  Court  of  the  United  States,  December,  1857.) 

Bonajide  hdder^s  daim  only  to  be  repelled  by  bad  faith.  —  In  an  action  hj  the  holder 
of  a  bill  of  exchange »  placed  by  the  drawer  in  the  hands  of  the  holder  as  col- 
lateral teoarity  for  his  debt,  the  following  instruction  was  given  to  the  jury : 
"  That,  if  such  facts  and  circumstances  were  known  to  the  plaintiff  as  caused 
him  to  suspect,  or  that  would  have  caused  one  of  ordinary  prudence  to  sus- 
pect, that  the  drawer  had  no  interest  in  the  bill,  and  no  authority  to  use  the 
same  for  his  own  benefit,  and  by  ordinary  diligence  he  could  have  ascertained 
these  fiicts,"  the  plaintiff  could  not  recover.  Held,  that  the  instruction  was 
erroneous,  and  that  nothing  short  of  bad  faith  in  the  holder  would  overcome 
his  tide ;  and  the  burden  of  proof  is  upon  him  who  assails  the  title  to  show 
such  bad  faith. 

The  case  is  stated  in  the  opinion  of  the  court. 

Clifpobd,  J.  This  was  a  writ  of  error  to  the  Circuit 
Court  of  the  United  States  for  the  district  of  Missouri. 

Timothy  S.  Goodman,  a  citizen  of  the  State  of  Ohio,  com- 
plained in  the  court  below  of  John  Simonds,  a  citizen  of  the 
State  of  Missouri,  in  a  plea  of  trespass  on  the  case  upon 
promises.  The  declaration  was  filed  on  the  first  day  of  March, 
1854.  It  contained  two  counts, — one  upon  a  bill  of  exchange, 
and  the  other  upon  an  account  stated.  At  the  April  Term 
following,  the  defendant  appeared  and  pleaded  the  general 
issue,  which  was  joined,  and  several  special  pleas  in  bar  of  the 
action*     The  special  pleas  were  held  bad  on  demurrer,  and  at 
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the  October  Term,  1855,  the  parties  went  to  trial  on  the  gen- 
eral issue.  Robert  M.  Nesbit,  a  witness  called  for  the  plain- 
tiff, testified  that  he  was  a  notary  public  of  the  county  of  St. 
Louis ;  and  that  as  such,  on  the  fifteenth  day  of  Januaiy, 
1848,  he  presented  the  bill  in  suit  for  payment  to  John 
Simonds,  the  acceptor,  who  refused  to  pay  it,  and  that  he 
afterwards  gave  due  notice  of  the  presentment  and  refusal  to 
both  indorsers.  And  the  witness  further  testified  that  he  was 
well  acquainted  with  the  signatures  of  all  the  parties  to  the 
bill,  except  that  of  the  drawer,  and  that  they  were  genuine. 
Whereupon  the  plaintiff  read  in  evidence  the  bill  of  exchange 
described  in  the  first  count  of  the  declaration,  together  with 
the  indorsements  thereon  as  they  appear  in  the  record.  W. 
Nesbit  &  Co.  were  merely  nominal  holders  of  the  bill,  never 
having  had  any  interest  in  it,  and  only  indorsed  it  to  the  plain- 
tiff for  the  greater  convenience  in  bringing  the  suit.  Evi- 
dence was  then  introduced  on  the  part  of  the  defendant, 
exhibiting  substantially  the  following  state  of  facts :  On  the 
twenty-first  day  of  June,  1847,  the  defendant  addressed  a 
letter  to  Wallace  Sigerson,  who  resided  at  Cincinnati,  inform- 
ing him  that  he  wished  to  avail  himself  of  banking  facilities 
in  that  place  to  carry  on  certain  business,  in  which  he  and 
John  Sigerson  had  determined  to  engage,  and  asking  his 
assistance  as  a  correspondent  to  negotiate  discounts,  enclosing 
at  the  same  time  his  letter  of  credit  for  910,000,  and  two  bills 
of  exchange,  each  for  the  sum  of  $5,000,  and  suggesting  in  the 
same  letter  that  they  should  require  some  920,000  to  $25,000 
during  the  next  four  or  five  months,  in  sums  of  about  $5,000, 
as  the  same  could  be  used  from  time  to  time.  In  the  same 
letter,  also,  he  instructed  his  correspondent  to  negotiate  $5,000 
immediately,  authorizing  him  to  use  for  that  purpose  either 
the  letter  of  credit  or  the  bills  of  exchange.  When  those 
bills  were  transmitted  to  Cincinnati,  they  were  in  all  respects 
perfect  bills  of  exchange,  except  that  the  name  of  the  drawer 
was  wanting,  and  they  were  without  date.    They  were  both 
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made  payable  to  the  order  of  John  Sigerson,  ahd  by  him 
indorsed  in  blank,  and  were  accepted  by  the  defendant.  Soon 
after  their  receipt,  Wallace  Sigerson,  as  drawer,  procured  one 
of  the  bills  to  be  discounted,  according  to  his  instructions,  and 
remitted  the  proceeds,  or  a  part  thereof,  to  the  defendant ; 
and  it  also  appeared  that,  during  that  season,  he  procured 
other  bills  of  the  same  kind  to  be  discounted  for  the  same 
parties,  to  the  amount  of  $25,000.  The  other  bill  forwarded 
at  that  time  is  the  one  now  in  suit*  Wallace  Sigerson  had 
also  large  transactions  of  his  own  the  same  season,  amounting 
to  $400,000.  Many  of  his  own  transactions  were  with  ^  his 
brother,  John  Sigerson,  who  was  the  payee  and  indorser  of 
this  bill,  and  was  jointly  engaged  in  the  same  business  with 
the  defendant.  He  and  his  brother  interchanged  accommo- 
dation paper,  and  some  of  their  acceptances  were  regularly 
discounted  in  blank,  and  it  did  not  appear  that  any  complaint 
was  made,  either  by  the  acceptor  or  indorser,  that  this  bill 
had  not  been  accounted  for  or  returned.  There  were  dealings 
also,  the  same  season,  between  T.  S.  Goodman  &  Co.  and  Wal- 
lace Sigerson.  They  made  a  settlement  on  the  twelfth  day 
of  October,  1847,  when  it  was  ascertained  that  the  amount 
due  to  T.  S.  Goodman  &  Co.  was  about  $5,600,  arising  prin- 
cipally from  notes  discounted,  secured  by  bills  of  exchange 
as  collaterals,  on  which  nothing  had  been  realized.  At  the 
settlement,  the  debt  was  divided  into  two  notes,  one  having 
sixty  and  the  other  seventy-five  days  to  run ;  and  Wallace 
Sigerson  testified  that  he  gave  his  two  notes  in  payment  of 
the  debt,  and  left  this  bill  as  collateral  security  to  the  notes, 
fixing  the  dates  so  that  the  notes  would  mature  twelve  or 
fifteen  days  before  the  bill.  Two  drafts  on  Ravisess,  Bullock, 
&  Co.,  previously  held  as  collaterals,  were  embraced  in  the 
settlement,  and  formed  a  part  of  the  indebtedness  for  which 
the  notes  were  given ;  and  McDonald,  who  was  the  book- 
keeper of  the  plaintiff's  firm,  and  a  witness  for  the  defendant, 

testified  he  knew  of  no  other  collateral  security  than  this  bill, 

27 
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which  the  firm  held  for  those  notes.  It  would  seem,  there- 
fore, that  all  the  prior  collaterals  were  surrendered  to  the 
defendant  at  the  settlement.  There  is  some  confusion,  and 
perhaps  uncertainty,  in  the  evidence  reported,  respecting,  the 
history  of  the  bill,  from  the  time  it  went  into  the  possession 
of  Wallace  Sigerson  till  it  was  thus  placed  in  the  hands  of 
T.  S.  Goodman  &  Co.,  as.  collateral  security  to  the  aboye* 
mentioned  notes.  It  may,  however,  be  gathered  from  the 
testimony  of  Wallace  Sigerson  that  he  first  offered  it  for  dis- 
count to  the  Ohio  Life  and  Trust  Company,  and  shortly 
afterward  to  the  plaintiff  for  the  same  purpose,  and  that  the 
plaintiff  declined  to  discount  it,  but  soon  after  took  it  as 
collateral  security  for  temporary  loans.  How  long  the  bill 
remained  in  the  possession  of  the  plaintiff  as  collateral  secu- 
rity for  temporary  loans  does  not  appear,  nor  for  whose 
benefit  the  money  was  obtained.  When  the  settlement  took 
place,  Wallace  Sigerson  told  the  plaintiff  that  he  had  a  right 
to  use  the  bill,  and  the  plaintiff  agreed  that  it  should  not  be 
sent  to  St.  Louis  for  collection  till  after  the  maturity  of  the 
notes  to  which  it  was  collateral.  Nothing  of  the  kind  was 
agreed  when  it  was  left  as  collateral  security  for  temporaiy 
loans.  Wallace  Sigerson  became  the  drawer  of  this  bUl,  as 
he  had  previously  done  with  respect  to  the  other,  which  was 
sent  him  at  the  same  time,  and  fiUed  up  the  date,  but  whether 
at  the  time  of  the  settlement  or  previously  was  not  entirely 
certain.  He  failed  in  business  in  November,  1847 ;  and  on 
the  twentieth  day  of  the  same  month,  T.  S.  Goodman  &  Co. 
addressed  a  letter  to  C.  W.  Clark  &  Brothers,  enclosing  this 
bill,  and  requesting  them  to  pass  it  at  the  least  rate,  not 
exceeding  twelve  per  cent  interest,  sajring:  ^^We  do  not 
indorse  it,  as  we  are  selling  it  for  another ; "  and  when  L.  C. 
Clark,  one  of  that  firm,  a  few  days  afterward,  offered  the  bill 
for  sale  to  the  defendant,  *^  he  said  it  was  a  forgery  of  his 
name ;  that  Wallace  Sigerson  had  no  authority  to  use  it." 
At  the  trial,  the  court,  on  the  prayer  of  the  plaintiff,  instructed 
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the  jury  to  the  effect  that,  if  the  plaintiff  acquired  the  bill 
of  Wallace  Sigerson  as  collateral  security,  without  notice  of 
his  want  of  authority  to  transfer  it,  the  plaintiff  was  unaf- 
fected by  such  abuse  of  trust,  and  t)|it  the  defendant  was 
precluded  from  setting  it  up  as  a  defence  in  this  suit,  to  which 
no  exceptions  were  taken.  We  pass  over  the  first  instruction 
given  to  the  jury  on  the  prayer  of  the  defendant,  for  the  same 
reason  that  it  was  not  excepted  to,  and  proceed  to  examine 
the  second,  as  amended  by  the  court,  which  presents  the 
principal  subject  of  controversy  at  the  present  time.  It  was 
to  the  effect  that,  ^^if  such  facts  and  circumstances  were 
known  to  the  plaintiff  as  caused  him  to  suspect,  or  that  would 
have  caused  one  of  ordinary  prudence  to  suspect,  that  Wallace 
Sigerson  had  no  interest  in  the  bill,  and  no  authority  to  use 
the  same  for  his  own  benefit,  and  by  ordinary  diligence  he 
could  have  ascertained  these  facts,  then  the  jury  will  find  for 
the  defendant." 

I.  The  general  question  which  the  bill  of  exceptions  pre- 
sents, arising  upon  that  instruction,  is  certainly  one  of  very 
considerable  importance,  especially  to  the  mercantile  com- 
munity, as  it  affects  the  transfer  and  free  circulation  of 
bills  of  exchange  and  promissory  notes,  which,  by  virtue  of 
their  negotiable  quality,  constitute  the  principal  medium  for 
the  transaction  of  their  business  affairs.  There  is,  however, 
some  reason  to  doubt  whether  the  evidence  at  the  trial  fur- 
nished any  proper  basis  for  the  application  of  the  instruction 
in  this  case,  even  supposing  the  principle  announced  to  be 
correct  as  an  abstract  proposition ;  and  this  gives  rise  to  a 
preliminary  question,  which  will  be  first  considered,  whether 
the  instruction  ought  not  to  be  regarded  as  objectionable  on 
that  account.  When  a  prayer  for  instruction  is  presented  to 
the  court,  and  there  is  no  evidence  in  the  case  for  the  consid- 
eration of  the  jury,  it  ought  always  to  be  withheld ;  and,  as  & 
general  rule,  if  it  is  given  under  such  circumstances,  it  will: 
be  error  in  the  court,  for  the  reason  that  its  tendency  may 
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be  and  often  is  to  mislead  the  jury,  by  withdrawing  their 
attention  from  the  legitimate  points  of  inquiry  involved  in 
the  issue.  All  that  was  shown  at  the  trial,  in  addition  to  the 
description  of  the  bil^  was  the  refusal  of  the  plaintij^  to  dis- 
count it  when  it  was  ofiTered  for  that  purpose,  his  possession 
and  control  of  it  shortly  after  as  a  pledge  for  temporary  loans, 
and  the  subsequent  transfer  of  the  bill  to  him  as  collateral 
security  at  the  settlement,  together  with  the  circumstances 
of  that  transaction  and  what  appeared  in  the  letter  of  T.  S. 
Goodman  &  Co.,  transmitting  the  bill  to  St.  Louis  for  sale. 
Other  circumstances  are  adverted  to  in  the  printed  argument 
for  the  defendant ;  but  as  they  do  not  appear  to  be  sustained 
by  the  evidence  in  the  case,  they  are  omitted.  Nothing 
transpired  when  the  bill  was  offered  for  discount  more  than 
what  occurs  on  similar  occasions  in  the  daily  transactions 
among  business  men.  It  was  offered  and  declined,  and 
that  was  the  whole  transaction  so  far  as  it  was  disclosed 
in  the  evidence.  Ko  reasons  were  assigned  by  the  plaintiff 
for  declining,  and  none  were  asked  for  by  the  holder  who 
offered  the  bill.  Mere  speculative  inferences  are  never  al- 
lowable, and  cannot  be  regarded  as  evidence.  The  refusal 
to  discount  the  bill  might  have  been  for  the  reason  sup- 
posed in  the  instruction ;  and  so  also  it  might  have  been 
for  a  very  different  reason,  such  as  a  prior  obligation  to 
other  customers,  want  of  available  funds,  or  from  a  de- 
sire for  further  information  as  to  the  pecuniary  standing 
of  the  parties  to  this  bill;  and  whether  it  was  for  any 
one  of  the  reasons  suggested  or  some  other,  in  the  absence 
of  any  explanation,  was  a  mere  naked  conjecture.  Another 
answer  may  also  be  given  to  this  suggestion  which  is  equally 
decisive,  and  that  is  the  subsequent  conduct  of  the  plain- 
tiff in  taking  the  bill  as  a  pledge. for  temporary  loans,  which 
seems  to  negative  the  supposition  altogether  that  the  pre- 
vious refusal  .to  discount  it  was  on  account  of  any  suspi- 
cion he  entertained,  either  as  to  the  genuineness  of  the  paper. 
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or  of  the  authority  of  the  holder  to  pass  it.  Some  time 
elapsed,  after  the  bill  was  offered  for  discount,  before  it  was 
finally  transferred  to  the  plaintiff,  and  that  fact  undoubtedly 
was  well  known  to  the  plaintiff  at  the  time  of  the  transfer ; 
and  so  also  was  the  more  important  one  in  this  investigation, 
that  during  all  that  time  the  bill  remained  in  the  custody 
or  under  the  control  of  Wallace  Sigerson,  as  the  ostensible 
owner,  and  that  he  claimed  and  exercised  over  it  all  the 
rights  of  a  holder  for  value.  If  these  circumstances  are 
taken  in  connection  with  each  other,  as  they  unquestionably 
should  be,  there  can  be  no  doubt  they  were  far  better  suited 
to  inspire  confidence  in  the  title  of  the  holder  than  to  excite 
suspicion  in  regard  to  his  authority  to  pass  the  bill ;  and  if 
they  had  that  effect,  it  was  plainly  the  fault  of  the  defendant 
in  executing  and  forwarding  the  bill  to  his  correspondent, 
and  in  intrusting  it  to  his  control,  and  suffering  it  to  remain 
in  his  custody  without  inquiry  or  complaint.  The  want  of 
date  to  the  bill  at  the  time  it  was  offered  for  discount,  under 
the  circumstances  disclosed  in  the  evidence,  was  entirely  an 
immaterial  consideration.  When  the  defendant  sent  the  biU 
to  Wallace  Sigerson,  indorsed  in  blank  and  without  date,  and 
intrusted  it  to  his  care  and  discretion  to  be  used  for  his  own 
benefit,  he  thereby  empowered  him  to  fill  the  blank  as  a 
necessary  incident  to  the  trust  conferred,  just  as  effectually 
as  if  the  authority  had  been  expressly  delegated  by  the  terms 
of  the  letter  in  which  it  was  sent.  Nor  was  it  of  any  conse- 
quence that  it  was  antedated,  as  compared  with  the  time 
when  it  was  passed  to  the  plaintiff,  inasmuch  as  it  was  filled 
up  by  his  own  correspondent  before  he  parted  with  its  pos- 
session and  control,  and  was  actually  made  to  bear  date  sub- 
sequent to  the  time  when  it  was  received  from  the  defendant. 
In  filling  it  up  he  but  carried  into  effect  one  of  the  purposes  for 
which  it  had  been  forwarded,  as  is  plainly  indicated  from  the 
general  scope  and  design  of  the  letter.  He  was  authorized 
to  use  the  bill  to  raise  money  for  the  benefit  of  the  defendant ; 
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and,  in  order  to  use  the  bill  for  that  purpose,  it  must  have 
been  expected  that  he  would  become  the  drawer,  and  fill  up 
the  date  at  his  discretion.  Independently,  howeyer,  of  the 
teims  of  the  letter,  it  may  be  asserted  as  a  general  principle 
that,  where  a  party  to  a  negotiable  bill  of  exchange  or  prom- 
issory note  intrusts  it  to  the  custody  of  another,  when  it  is 
without  date,  whether  it  be  for  the  purpose  to  accommodate 
the  person  to  whom  it  was  intrusted  or  to  be  used  for  his 
own  benefit,  such  bill  or  note  carries  on  its  face  an  implied  * 
authority  to  fill  up  the  blank ;  and,  as  between  such  party 
to  the  bill  or  note  and  innocent  third  parties,  the  person  to 
whom  it  was  so  intrusted  must  be  deemed  the  agent  of  the 
party  who  committed  such  bill  or  note  to  his  custody,  and 
as  acting  under  his  authority,  and  with  his  approbation. 
Mitchell  V.  Culver,  7  Cow.  386,  and  note. 

The  general  doctrine  on  this  subject,  and  the  reasons  on 
which  it  is  founded,  are  stated  by  Shaw,  C.  J.,  in  Andros- 
coggin Bank  v.  Kimball,  10  Cush.  878,  as  follows:  "The 
rule  is  very  clear,  that  if  one  party,  intending  to  accommodate 
another,  signs  his  name  to  a  blank  paper,  he  authorizes  the 
other  to  whom  he  delivers  it,  and  for  whose  accommodation 
it  was  made,  to  fill  up  the  blank';  and  the  filling  up,  being 
done  by  his  authority,  is  his  act,  and  he  is  bound  by  it ;  and 
we  concur  in  the  principle,  and  thidk  it  applies  with  even 
more  force  when  it  was  done  for  his  own  benefit,  as  in  this 
case."  Violett  v.  Patton,  5  Cranch,  142 ;  Russel  v.  Lang- 
staffe,  2  Doug.  514  ;  CoUis  v.  Emett,  1  H.  Black.  818  ;  Mon- 
tague V,  Perkins,  22  Eng.  L.  &  Eq.  616. 
.  The  circumstances  thus  far  considered  we  think  afforded 
no  ground  of  inference  whatever  to  support  the  theory  of 
fact  assumed  in  the  instruction.  But  it  is  more  difficult  to 
dispose  of  those  that  follow  in  the  same  way,  on  account  of 
the  extremely  indefinite  nature  of  the  inquiry  arising  under 
the  instruction.  One  man  is  more  readily  influenced  to  sus- 
pect fraud  in  matters  of  business  than  another,  and  the  same 
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indiyidual  may  be  differently  impressed  by  similar  transac- 
tions occurring  at  different  times  under  precisely  similar  cir- 
cumstances ;  so  that  in  some  cases,  where  the  evidences  to 
excite  suspicion  were  slight,  it  might  be  impossible  to  deter- 
mine whether  they  were  or  were  not  of  a  character  to  be 
regarded  as  tending  to  support  an  issue  like  the  one  presented 
under  the  first  branch  of  the  instruction,  without  first  ascer- 
taining the  general  characteristics  of  the  mind  of  the  indi- 
vidual who  was  the  subject  of  the  inquiiy,  and  his  usual 
habit  in  conducting  his  business  affairs.  A  striking  illustra- 
tion of  the  difficulty  attending  the  investigation  is  to  be 
found  in  the  instruction  itself,  assuming  for  the  present  that 
it  must  be  understood  according  to  the  usual  import  of  the 
language  employed.  Under  its  first  branch  it  was  necessary, 
in  order  to  relieve  the  defendant,  that  the  jury  should  find 
that  such  facts  and  circumstances  were  known  to  the  plain- 
tiff as  caused  him  to  suspect  the  title  or  authority  of  the 
holder  to  transfer  the  bill.  But  the  jury  might  come  to  the 
conclusion  that  the  plaintiff  was  thoughtless,  confiding,  or 
inattentive  on  the  occasion,  and  that  he  in  fact  took  the  bill 
without  any  such  suspicion  ;  and  to  guard  against  the  effect 
of  such  a  finding,  the  second  branch  of  the  instruction  was 
framed,  and  under  that  it  was  of  no  consequence  whether  the 
plaintiff  himself  suspected  the  title  of  the  holder  or  not,  as 
the  defendant  was  nevertheless  to  be  fully  exonerated  if  the 
jury  found  that  such  facts  and  circumstances  were  known  to 
him  as  would  have  caused  one  of  ordinary  prudence  to  sus- 
pect, and  by  ordinary  diligence  he  could  have  ascertained  the 
true  state  of  the  titie.  Here  was  an  attempt  to  prescribe  a 
standard  in  the  investigation,  by  which  the  degree  of  sus- 
picion intended  to  be  required  to  defeat  the  claim  of  the 
plaintiff  could  be  ascertained  and  measured  by  the  jury  ;  but 
under  the  first  branch  of  the  instruction  no  such  attempt  was 
made,  and  no  other  criterion  was  furnished  to  guide  the  jury 
in  their  deliberations  than  mere  naked  suspicion ;  and  con- 
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sequently,  if  the  jury  believed,  from  the  evidence  in  the  case, 
that  the  plaintiff  at  the  time  of  the  transfer  suspected  the 
title  or  authority  of  the  holder  to  pass  the  bill,  no  matter 
how  slight  his  suspicions  were,  they  were  directed  to  return 
their  verdict  for  the  defendant.  With  this  explanation  as  to 
the  nature  of  the  present  inquiry,  we  will  proceed  to  notice 
the  remaining  circumstances  relied  on  as  evidence  in  the  case 
to  support  the  instruction.  They  consist  of  the  knowledge 
that  the  plaintiff  is  supposed  to  have  acquired  at  the  settle- 
ment, that  Wallace  Sigerson  was  embarrassed  in  his  business 
affairs,  and  of  the  subsequei^t  conduct  of  his  firm,  in  forward- 
ing the  bill  to  St.  Louis  before  the  maturity  of  the  notes,  and 
the  remark  in  their  letter  that  they  did  not  indorse  the  bill, 
as  they  were  selling  it  for  another.  These  circumstances  are 
consistent  with  the  proposition  of  fact  assumed  in  the  instruc- 
tion ;  and  though  they  are  susceptible  of  an  entirely  different 
explanation,  yet  perhaps  it  would  be  going  too  far  to  say,  as 
matter  of  law,  that  they  afforded  no  ground  of  inference  in 
the  direction  supposed  by  the  defendant.  .  We  think,  there* 
fore,  that  the  judgment  ought  not  to  be  reversed  on  the 
ground  that  there  was  no  evidence  in  the  case  to  authorize 
the  instruction.  We  say  so,  however,  in  reference  to  the 
peculiar  issue  arising  under  that  instruction,  and  the  form  of 
the  questions  submitted  to  the  jury,  and  not  in  respect  to  any 
different  issue  which  may  properly  arise  hereafter  in  cases  of 
this  description.  There  is  a  wide  difference  between  sus- 
picion and  knowledge  in  respect  to  the  subject-matter  under 
consideration,  and  even  as  between  the  evidence  of  suspicion, 
and  such  as  would  show  gross  negligence  on  the  part  of  a 
banker  or  business  man  when  discounting  or  purchasing 
negotiable  paper  transferable  by  delivery.  A  person  may 
often  suspect  in  matters  of  business  what  in  fact  he  does  not 
believe,  and  experience  teaches  that  he  will  sometimes  sus- 
pect what  he  has  no  reason  to  believe,  and  that  too  when  the 
evidences  to  excite  suspicion  are  so  slight  that  he  himself 
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would  scorn  to  acknowledge  them  as  the  basis  of  bis  action 
in  the  premises.  Evidence  merely  tending  to  show,  as  in  this 
case,  that  a  party,  in  acquiring  a  negotiable  bill  of  exchange 
or  promissory  note,  suspected  the  title  of  the  holder  at  the 
time  of  the  delivery,  would  clearly  be  insufficient  to  authorize 
the  conclusion  that  he  was  guilty  of  gross  negligence  when 
the  transfer  was  made,  and  it  would  hardly  constitute  an 
approach  towards  proof  that  he  had  knowledge  that  such 
holder,  who  was  known  to  be  dealing  in  such  paper,  and 
claimed  the  right  to  use  it,  was  guilty  of  any  breach  of  trust 
in  passing  it. 

n.  The  more  important  question,  whether  the  instruction 
was  correct,  remains  to  be  considered ;  and  in  approaching 
that  question  it  becomes  necessary,  in  the  first  place,  to  ascer- 
tain what  the  instruction  was,  and  to  deduce  from  it  the 
principle  of  commercial  law  which  was  applied  to  the  case. 
It  was  somewhat  peculiar  in  its  language,  and,  in  fact,  con- 
tained two  distinct  propositions,  differing  essentially  in  certain 
aspects,  and  not  entirely  reconcilable  with  each  other ;  and 
yet  we  cannot  doubt  that  the  Circuit  Court,  in  giving  the 
instruction  to  the  jury,  intended  to  apply  the  doctrine  to  the 
case,  that  the  title  of  the  holder  of  a  negotiable  bill  of  ex- 
change acquired  before  maturity  is  not  protected  against 
prior  equities  of  the  antecedent  parties  to  the  bill,  where  it 
was  taken  without  inquiry,  and  under  circumstances  which 
ought  to  l^tve  excited  the  suspicions  of  a  prudent  and  careful 
man.  Such  was  certainly  the  general  scope  of  the  instruc- 
tion, especially  its  second  proposition ;  and  such,  it  may  be 
presumed,  was  the  general  principle  intended  to  be  embodied 
in  the  questions  submitted  to  the  jury.  They  have  been  so 
treated  here  in  the  oral  argument  for  the  plaintiff,  and  were 
treated  in  the  same  way  in  the  printed  argument  filed  for  the 
defendant.  Whether  either  or  both  of  the  questions,  in  the 
form  in  which  they  were  submitted,  were  objectionable  as 
involving  a  departure  from  the  doctrine  intended  to   be 
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applied,  it  will  not  become  necesscbry  to  inquire.  One  thing 
is  certain,  —  if  the  general  principle  cannot  be  sustained, 
there  is  nothing  in  the  features  of  the  departure  from  it,  or 
the  particular  phraseology  of  the  questions  submitted,  to 
benefit  the  defendant.  Undoubtedly  the  same  general  idea 
pervaded  the  instruction,  though  the  questions  were  sub- 
mitted to  the  jury  in  different  forms,  in  order  to  meet  the 
different  aspects  of  the  evidence  in  the  case.  It  was  to 
the  effect,  that  if  the  plaintiff  had  acquired  the  bill  under  the! 
circumstances  described  in  either  branch  of  the  instruction, 
then  he  had  acted  without  due  caution,  and  was  not  entitled 
to  recover.  All  the  other  grounds  of  defence  had  been  pro« 
vided  for  in  other  prayers  for  instruction.  This  one  was 
obviously  prepared  to  raise  the  single  question,  whether  the 
plaintiff  had  acted  with  due  caution  in  acquiring  the  bill, 
and  consequently  assumed  all  the  other  requisites  of  a  good 
title  in  favor  of  the  plaintiff.  The  only  question,  therefore, 
arising  under  the  instruction,  is,  whether  the  rule  of  com* 
mercial  law  applied  to  the  case  was  correct.  Bills  of  ex- 
change are  commercial  paper  in  the  strictest  sense,  and  must 
ever  be  regarded  as  favored  instruments,  as  well  on  account 
of  their  negotiable  quality  as  their  universal  convenience  in 
mercantile  affairs.  They  may  be  transferred  by  indorsement ; 
or  when  indorsed  in  blank,  or  made  payable  to  bearer,  they 
are  transferable  by  mere  delivery.  The  law  encourages  their 
use  as  a  safe  and  convenient  medium  for  the  settlement  of 
balances  among  mercantile  men ;  and  any  course  of  judicial 
decision  calculated  to  restrain  or  impede  their  free  and  un- 
embarrassed circulation  would  be  contrary  to  the  soundest 
principles  of  public  policy.  Mercantile  law  is  a  system  of 
jurisprudence  acknowledged  by  all  commercial  nations ;  and 
upon  no  subject  is  it  of  more  importance  that  there  should 
be,  as  far  as  practicable,  uniformity  of  decision  throughout 
the  world.  A  well-defined  and  correct  exposition  of  the 
r^faits  of  a  bona  fide  holder  of  a  negotiable  instrument  was 
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given  by  this  court  in  Swift  v.  Tyson,  16  Peters^  1  [poat]^  as 
long  ago  as  1842 ;  and  we  adopt  that  exposition  relative  to 
the  point  under  consideration  on  the  present  occasion,  as  one 
accurately  defining  the  nature  and  character  of  the  title  to 
those  instruments  which  such  holder  acquires  when  they  are 
transferred  to  him  for  a  valuable  consideration.  This  court 
then  said,  and  we  now  repeat,  that  a  bona  fide  holder  of  a 
negotiable  instrument  for  a  valuable  consideration,  without 
notice  of  facts  which  impeach  its  validity  between  the  ante- 
cedent parties,  if  he  takes  it  under  an  indorsement  made  before 
the  same  becomes  due,  holds  the  title  unaffected  by  these 
facts,  and  may  recover  thereon,  although,  as  between  the 
antecedent  parties,  the  transaction  may  be  without  any 
legal  validity.  That  question  was  not  one  of  new  impres* 
sion  at  the  date  of  that  decision,  nor  was  it  so  regarded 
either  by  the  court  or  the  learned  judge  who  gave  the 
opinion  ;  on  the  contraiy,  it  was  declared  to  be  a  doctrine 
so  long  and  so  well  established,  and  so  essential  to  the  secu- 
rity of  negotiable  paper,  that  it  was  laid  up  among  the  funda- 
mentals of  the  law,  and  required  no  authority  or  reasoning 
to  be  brought  out  in  its  support ;  and  the  opinion  on  that 
point  was  fully  approved  by  every  member  of  the  court,  and 
we  see  no  reason  to  qualify  or  change  it  in  any  respect.  Such 
being  the  settled  law  in  this  court,  it  would  seem  to  follow  as 
a  necessary  consequence  from  the  proposition  as  stated,  that 
if  a  bill  of  exchange  indorsed  in  blank,  so  as  to  be  transfer- 
able by  deliveiy,  be  misappropriated  by  one  to  whom  it  was 
intrusted,  or  even  if  it  be  lost  or  stolen,  and  afterwards 
negotiated  to  one  having  no  knowledge  of  these  facts,  for  a 
valuable  consideration,  and  in  the  usual  course  of  business, 
his  title  would  be  good,  and  that  he  would  be  entitled  to 
recover  the  amount.  The  law  was  thus  framed,  and  has 
been  so  administered,  in  order  to  encourage  the  free  circula- 
tion of  negotiable  paper  by  giving  confidence  and  security  to 
those  who  receive  it  for  value ;  and  this  principle  is  so  com- 
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prehensiye  in  respect  to  bills  of  'exchange  and  promissory 
notes,  which  pass  by  delivery,  that  the  title  and  possession 
are  considered  as  one  and  inseparable,  and  in  the  absence  of 
any  explanation  the  law  presumes  that  a  party  in  possession 
holds  the  instrument  for  value  until  the  contrary  is  made  to 
appear,  and  the  burden  of  proof  is  on  the  party  attempting 
to  impeach  the  title.  These  principles  are  certainly  in  accord- 
ance with  the  general  current  of  authorities,  and  are  believed 
to  correspond  with  the  general  understanding  of  those  en- 
gaged in  mercantile  pursuits.  The  word  ^^  notice,"  as  used  by 
this  court  on  the  occasion  referred  to,  we  think  must  be 
understood  in  the  same  sense  as  knowledge,  and  indeed  that 
is  one  of  its  usual  and  appropriate  significations.  Where 
the  supposed  defect  or  infirmity  in  the  title  of  the  instrument 
appears  on  its  face  at  the  time  of  the  transfer,  the  question 
whether  a  party  who  took  it  had  notice  or  not,  is  in  general 
a  question  of  construction,  and  must  be  determined  by  the 
court  as  matter  of  law ;  and  so  it  was  understood  by  this 
court  in  Andrews  v.  Pond  et  al.^  18  Peters,  65,  where  it  is 
said  that  ^^  a  person  who  takes  a  bUl  which  upon  the  face  of 
it  was  dishonored,  cannot  be  allowed  to  claim  the  privileges 
which  belong  to  a  bona  fide  holder.  If  he  chooses  to  receive 
it  under  such  circumstances,  he  takes  it  with  all  the  infirmi- 
ties belonging  to  it,  and  is  in  no  better  condition  than  the 
person  from  whom  he  received  it."  And  the  same  doctrine 
was  adopted  and  enforced  in  Fowler  v.  Brantly,  14  Peters, 
818  [an^e,  p.  410],  where,  in  speaking  of  a  promissory  note, 
so  marked  as  to  show  for  whose  benefit  it  was  to  be  dis- 
counted, this  court  held  that  all  those  dealing  in  paper  '*  with 
such  marks  on  its  face,  must  be  presumed  to  have  knowledge 
of  what  it  imported."    See  Brown  v.  Davies,  8  T.  R.  80. 

Other  cases  of  like  character,  where  the  defect  appears  on 
the  face  of  the  instrument,  are  referred  to  in  the  printed 
argument  for  the  defendant  as  affording  a  support  to  the 
instruction  under  consideration;  but  it  is  so  obvious  that 
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they  can  have  no  such  tendency  that  we  forbear  to  pursue 
the  subject.  Ayer  v.  Hutchins,  4  Mass.  870 ;  Wiggin  v.  Bush, 
12  Johns.  806 ;  Cone  v.  Baldwin,  12  Pick.  545 ;  Brown  v. 
Taber,  6  Wend.  566. 

But  it  is  a  very  different  matter,  when  it  is  proposed  to 
impeach  the  title  of  a  holder  for  value,  by  proof  of  any  facts 
and  circumstances  outside  of  the  instrument  itself.  He  is 
then  to  be  affected,  if  at  all,  by  what  has  occurred  between 
other  parties,  and  he  may  well  claim  an  exemption  from  any 
consequences  flowing  from  their  acts,  unless  it  be  first  shown 
that  he  had  knowledge  of  such  facts  and  circumstances  at  the 
time  the  transfer  was  made.  Nothing  less  than  proof  of 
knowledge  of  such  facts  and  circumstances  can  meet  the 
exigencies  of  such  a  defence ;  else  the  proposition  as  stated  is 
not  true,  that  a  party  who  acquires  commercial  paper  in  the 
usual  course  of  business,  for  value  and  without  notice  of  any 
defect  in  the  title,  may  hold  it  free  of  all  equities  between  the 
antecedent  parties  to  the  instrument.  Admit  the  proposition, 
and  the  conclusion  follows.  And  the  question  whether  the 
party  had  such  knowledge  or  not  is  a  question  of  fact  for  the 
jury,  and,  like  other  disputed  questions  of  scienter^  must  be 
submitted  to  their  determination,  under  the  instructions  of 
the  court ;  and  the  proper  inquiry  is.  Did  the  party  seeking 
to  enforce  the  payment  have  knowledge,  at  the  time  of  the 

• 

transfer,  of  the  facts  and  circumstances  which  ^impeach  the 
title,  as  between  the  antecedent  parties  to  the  instrument?* 
and,  if  the  jury  find  that  he  did  not,  then  he  is  entitled  to 
recover,  unless  the  transaction  was  attended  by  bad  faith, 
even  though  the  instrument  had  been  lost  or  stolen.  Every 
one  must  conduct  himself  honestly  in  respect  to  the  antece- 
dent parties,  when  he  takes  negotiable  paper,  in  order  to 
acquire  a  title  which  will  shield  him  against  prior  equities. 
While  he  is  not  obliged  to  make  inquiries,  he  must  not  wil- 
fully shut  his  eyes  to  the  means  of  knowledge  which  be  knows 
are  at  hand,  as  was  plainly  intimated  by  Baron  Parke,  in  May 
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V.  Chapman,  16  Mees.  &  W.  355,  for  the  reason  that  such  con* 
duct,  whether  equivalent  to  notice  or  not,  would  be  plenary 
evidence  of  bad  faith.  Mere  want  of  care  and  caution,  which 
was  the  criterion  assumed  in  the  instruction,  falls  so  far  below 
the  true  standard  required  by  law,  which  is  knowledge  of  the 
facts  and  circumstances  that  impeach  the  tide,  that  we  feel 
indisposed  to  pursue  the  general  discussion*  and  proceed  to 
confirm  the  views  we  have  advanced  as  to  what  the  law  is  by 
referring  to  some  of  the  decisions  in  the  English  courts,  from 
which,  as  an  important  source  of  commercial  la w,^  most  of  our 
own  rules  upon  the  subject  have  been  derived. 

The  leading  case,  among  the  more  modern  decisions  in  that 
country,  is  that  of  Goodman  v.  Harvey,  4  Adol.  &  Ellis,  870. 
That  was  a  case  in  bank,  on  a  rule  nisi,  which  was  made  abso- 
lute. Lord  Denman,  in  delivering  judgment,  said :  ^^  We  are 
all  of  opinion  that  gross  negligence  only  would  not  be  a  suffi-^ 
dent  answer,  where  a  party  has  given  consideration  for  the 
bill ;  gross  negligence  may  be  evidence  of  mala  fides^  but  it  is 
not  the  same  thing.  Where  the  bill  has  passed  to  the  plain- 
tiff without  any  proof  of  bad  faith  in  him,  there  is  no  objec- 
tion to  his  title."  That  case  was  followed  by  Uther  v.  Rich, 
10  Adol.  &  Ellis,  784,  which  was  also  argued  before  a  full 
court,  and  the  same  learned  judge  held  that  the  only  proper 
mode  of  impUcating  the  plaintiff  in  the  alleged  fraud  by 
pleading  wa^  to  aver  that  he  had  notice  of  it^  leaving  the 
circumstances  by  which  that  notice  was  to  be  proved,  direotly 
or  indirectly,  to  be  established  in  evidence ;  and  he  further 
held  that  an  averment  that  the  plaintiff  was  not  a  bona  fide 
holder  was  not  equivalent.  According  to  the  rule  laid  down 
in  Goodman  v.  Harvey,  which  indubitably  is  the  settled  law 
in-  all  the  English  courts,  proof  that  the  plaintiff  had  been 
guilty  of  gross  negligence  in  acquiring  the  bill  ought  not  to 
defeat  his  right  to  recover ;  and  if  not,  it  serves  to  exemplify 
the  magnitude  of  the  error  assumed  in  the  instruction,  that 
any  facts  and  circumstances  which  would  excite  the  suspicion 
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of  a  careful  and  prndent  man  were  sufficient  to  destroy  the 
title.  It  is  clear  that  one  or  the  other  of  these  rules  must  be 
incorrect ;  both  cannot  be  upheld.  Gross  negligence  is  de- 
fined to  consist  of  the  omission  of  that  care  which  even  inat- 
tentive and  thoughtless  men  never  fail  to  take  of  their  own 
property ;  and,  if  such  neglect  would  not  defeat  the  right  to 
recover,  —  and  clearly  it  would  not,  unless  attended  by  bad 
faith, — it  cannot  require  any  further  reasoning  to  demonstrate 
that  the  instruction  was  erroneous.  Several  cases  have  been 
decided  in  England  upon  the  same  subject  and  to  the  same 
effect ;  and  the  rule  laid  down  in  Goodman  v.  Harvey  is  now 
adopted  and  sanctioned  by  the  most  approved  elementary 
treatises  upon .  commercial  law.  Raphael  v.  The  Bank  of 
England,  88  Eng.  L.  &  Eq.  276 ;  Palmer  v.  Richards,  1  Eng. 
L.  &  Eq.  529 ;  Arbouin  v.  Anderson,  1  Adol.  &  Ellis,  K.  s. 
^98 ;  May  v.  Chapman,  16  Mees.  &  W.  855 ;  Chitty,  Bills, 
12th  ed.,  257 ;  Story,  Bills,  8d  ed.,  §  416 ;  Byles,  Bills,  4th 
Am.  ed.,  121-126 ;  Smith's  Mer.  Law,  ed.  1857, 255 ;  Edwards, 
Bills,  809 ;  1  Saund.  PI.  &  Ev.  591 ;  Wheeler  v.  Guild,  20 
Pick.  545 ;  Brush  v.  Sciibner,  11  Conn.  868 ;  Backhouse 
V.  Harrison,  5  Bam.  &  Adol.  1098 ;  Gwynn  v,  Lee,  9  Gill,  * 
188. 

These  cases,  beyond  controversy,  confirm  the  rule  laid 
down  by  this  court  in  Swift  v.  Tyson,  and  they  also  furnish 
the  fullest  evidence,  by  their  harmony  each  with  the  other, 
as  well  as  by  their  entire  consistency  with  the  principal  case, 
that  the  law  has  been  uniform  since  the  decision  in  Goodman 
V.  Harvey,  which  was  decided  in  1886 ;  and  we  think  it  will 
appear,  upon  an  examination,  that  it  has  always  been  the 
same,  at  least  from  a  very  early  period  in  the  history  of  Eng- 
lish jurisprudence  down  to  the  present  time,  except  for  an 
interval  of  about  twelve  years,. while  the  doctrine  prevailed 
which  IB  now  invoked  in  support  of  the  instruction  in  this 
case.  That  doctrine  had  its  origin  in  Gill  v,  Cubitt,  8  Barn. 
&  C.  466,  and  it  was  followed  by  the  other  cases  referred  to 
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in  the  printed  argument  for  defendant.  It  was  decided  in 
1824,  and  it  is  true,  as  the  cases  cited  abundantly  show,  that 
it  was  acquiesced  in  for  a  time  as  a  correct  exposition  of  the 
commercial  law  upon  the  subject  under  consideration.  At 
the  same  time,  it  is  proper  to  remark  that  there  is  not  wanting 
respectable  authority  that  it  had  been  much  disapproved  of 
before  it  was  directly  questioned ;  and  it  is  certain  that  nearly 
two  yeara  before  it  was  finally  overruled,  Parke,  B.,  in  deliv- 
ering judgment  in  Foster  v.  Pearson,  regarded  it  as  mere 
'^  dictay  rather  than  the  decision  of  the  judges  of  the  King's 
Bench."  See  Raphael  v.  The  Bank  of  England,  supra^  per 
Cresswell.  The  reasons  assigned  for  that  departure  from  the 
long-established  rule  upon  the  subject  are  as  remarkable  and 
unsatisfactory  as  the  change  was  sudden  and  radical,  and  yet 
their  particular  examination  at  this  time  is  unnecessary.  It 
is  a  sufficient  answer  to  the  case  to  say  that  it  has  been  dis- 
tinctly overruled  in  the  tribunal  where  it  was  decided,  and 
has  not  been  considered  an  authority  in  that  court  for  more 
than  twenty  years.  The  doctrine,  says  Mr.  Chitty  in  his 
Treatise  on  Bills,  is  now  completely  exploded,  and  the  old 
rule  of  law  that  the  holder  of  bills  of  exchange,  indorsed  in 
blank  and  transferable  by  delivery,  can  give  a  tide  which  he 
does  not  possess,  to  a  person  taking  them  bona  fide  for  value, 
is  again  re-established  in  its  fullest  extent.  It  was  not,  how- 
ever, accomplished  at  a  single  blow,  but  the  error,  so  to  speak, 
was  literally  broken  up  and  destroyed  by  instalments.  The 
foundation  of  the  superstructure  was  severely  shaken  in  Crook 
V.  Jadis,  5  Barn.  &  Adol.  909,  when  the  full  bench  first  came 
to  the  conclusion  that  want  of  due  care  and  caution  was 
insufficient  to  constitute  a  defence,  and  that  gross  negligence, 
at  leoity  must  be  shown  to  defeat  a  recovery.  But  it  was 
left  to  the  case  of  Goodman  v.  Harvey  to  announce  a  com- 
plete correction  of  the  error,  when  Lord  Denman  declared, 
^^  We  have  shaken  off  the  last  remnant  of  the  contrary  doc- 
trine." 
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A  brief  reference  to  some  of  the  earlier  cases  will  be  suffi- 
cient to  show  that  the  decision  in  Gill  v.  Cubitt  was  a  depart- 
ure from  the  well-known  and  long-established  rule  upon  the 
subject  under  consideration.  One  of  the  earliest  cases  usually 
referred  to  is  that  of  Hinton^s  Case,  reported  in  2  Show.  247. 
It  was  an  action  on  the  case  against  the  drawer  upon  a  bill 
of  exchange  payable  to  bearer.  The  court  ruled  that  the 
holder  must  entitle  himself  to  it  on  a  consideration,  **  for,  if 
he  come  to  be  bearer  by  eoiuaUy  or  knavery^  he  shall  not  have 
the  benefit  of  it ;  **  and  so  in  Anonymous,  1  Salk.  126,  where 
a  bank-note,  payable  to  A.  or  bearer,  was  lost,  and  found  by 
a  stranger,  and  by  him  transferred  to  C.  for  value.  Holt,  C.  J., 
held  that  *^  A.  might  have  trover  against  the  stranger,  for  he 
had  no  title  to  it,  but  not  against  C.  by  reason  of  the  course 
of  trade,  which  creates  a  property  in  the  bearer."  And  again 
in  MUler  t;.  Race,  1  Burr.  452,  462,  where  an  innkeeper  re- 
ceived a  bank-note  from  his  lodger  in  the  course  of  business, 
and  paid  the  balance,  I^rd  Mansfield  held  he  might  retain  it, 
as  he  came  by  it  fairly  and  bona  fde  and  for  value,  and  with- 
out knowledge  that  it  had  been  stolen.  And,  on  a  second 
occasion,  in  Grant  v.  Vaughan,  8  Burr.  1516,  where  a  bill  pay- 
able to  bearer  was  lost,  and  the  finder  passed  it  to  the  plaintiff, 
the  same  court  left  it  to  the  jury  to  find  whether  he  came  to 
the  possession  fairly  and  bona  fide.  But  a  still  stronger  case 
is  that  of  Peacock  v.  Rhodes,  2  Doug.  632,  where  a  bill  of 
exchange,  indorsed  in  blank,  was  stolen  and  passed  to  the 
plaintiff  by  a  man  not  known.  It  was  argued  for  the  defend- 
ant that  a  holder  should  not  in  prudence  take  a  bill  unless  he 
knew  the  person.  Lord  Mansfield  answered,  ^^  that  the  law 
is  well  settled  that  a  holder,  coming  fairly  by  a  bill,  has  noth- 
ing to  do  with  the  transaction  between  the  original  parties. 
.  .  .  The  question  of  mala  fide$  was  for  the  consideration  of 
the  jury."  And,  lastly,  and  to  the  same  effect,  is  Lawson  v. 
Weston  et  al.^  4  Esp.  56,  where  a  bill  of  exchange  for  £500 
was  lost  or  stolen,  and  was  discounted  by  plaintiff  for  a 

28 
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stranger.  It  was  insisted  for  the  defendant  that  ^'a  banker 
or  any  other  person  should  not  discount  a  bill  for  one  un- 
known,  without  iising  diligence  to  inquire  into  the  circum- 
stances." Lord  Kenyon  replied  that  "  to  adopt  the  principles 
of  the  defence  would  be  to  paralyze  the  circulation  of  all  the 
paper  in  the  country,  and  with  it  all  its  commerce ;  that  the 
circumstance  of  the  bill  having  been  lost  might  have  been 
material,  (f  they  could  bring  knowledge  of  that  fact  home  to  the 
plaintiff.^^  The  cases  cited,  commencing  in  1694,  and  ending 
in  1801,  are  sufficient  to  show  what  the  state  of  the  law  was 
in  1824,  when  Gill  v.  Cubitt  was  decided,  especially  as  the 
judges  of  the  King's  Bench,  in  giving  their  opinions  on  that 
occasion,  did  not  .pretend  that  there  were  any  later  decisions 
in  which  it  had  been  modified. 

III.  But,  assuming  that  the  instruction  was  erroneous,  it 
it  is  still  insisted  by  the  course  of  the  argument  for  the  de- 
fendant, that  it  was  immaterial ;  and  the  argument  proceeds 
upon  the  ground  that  the  case,  as  made  in  the  bill  of  excep- 
tions, shows  that  the  plaintiff  was  not  the  holder  of  the  bill 
for  a  valuable  consideration,  in  the  usual  course  of  business. 
On  the  contrary,  it  is  insisted  that  he  held  it  merely  as  a 
collateral  security  for  a  pre-existing  debt,  without  any  present 
consideration  at  the  time  of  the  transfer,  and  that  a  party  who 
takes  negotiable  paper  under  such  circumstances  does  not 
acquire  it  in  the  usual  course  of  business,  and  consequently 
takes  it  subject  to  prior  equities.  Whatever  may  be  our 
impressions  in  a  case  like  the  one  supposed,  we  think  the 
question  does  not  arise  in  the  present  record,  assuming  the 
facts  to  be  as  they  are  exhibited  in  the  bill  of  exceptions ; 
and  the  answer  to  the  argument  will  be  based  entirely  upon 
that  assumption,  without  prejudice  to  what  may  hereafter 
appear.  When  the  settlement  was  made,  the  new  notes 
were  given  in  paj'^ment  of  the  prior  indebtedness  and  the 
collaterals  previously  held  were  surrendered  to  the  defendant, 
and  the  time  of  payment  was  extended  and  definitively  fixed 
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by  the  terms  of  the  notes,  showing  an  agreement  to  give  time 
for  the  payment  of  a  debt  already  overdue,  and  a  forbearance 
to  enforce  remedies  for  its  secovery;  and  the  implication 
is  very  strong  that  the  delay  secured  by  the  arrangement 
constituted  the  principal  inducement  to  the  transfer  of  the 
bill.     Such  a  suspension  of  an  existing  demand  is  frequently 
of  the  utmost  importance  to  a  debtor,  and  it  constitutes  one 
of  the  oldest  titles  of  the  law  under  the  head  of  forbearance, 
and  has  always  been  considered  a  sufficient  and  valid  con- 
sideration.   Elting  V,  Vanderlyn,  4  Johns.  487;  Morton  v. 
Burn,  7  Adol.  &  Ellis,  19 ;  Baker  v.  Walker,  14  Mees.  &  W. 
465 ;  Jennison  v.  Stafford,  1  Cush.  168 ;  Walton  v.  Mascall, 
13  Mees.  &  W.  453 ;   Com.  Dig.  action  assumpsit,  B.  1 ; 
Wheeler  v,  Slocum,  16  Pick.  62;  Story,  Promissory  Notes, 
§  186,  and  cases  cited.    The  surrender  of  other  instruments, 
although  held  as  collateral  security,  is  also  a  good  consid- 
eration ;  and  this,  as  well  as  the  former  proposition,  is  now 
generally  admitted,  and  is  not  open  to  dispute.    Dupeau  v. 
Waddington,  6  Whart.  220 ;  Hornblower  v.  Proud,  2  Barn. 
&  Aid.  827 ;  Rideout  t;.  Bristow,  1  Cromp.  &  J.  281 ;  Bank 
of  Salina  v.  Babcock,  21  Wend.  499 ;  Youngs  v.  Lee,  2  K^r. 
651.     It  seems  now  to  be  agreed  that,  if  there  was  a  present 
consideration  at  the  time  of  the   transfer,  independent  ot 
the  previous   indebtedness,  a  party  acquiring  a  negotiable 
instrument  before  its  maturity  as  a  collateral  security  to  a 
pre-existing  debt,  without  knowledge  of  the  facts  which  im- 
peach the  title  as  between  the  antecedent  parties,  thereby 
becomes  a  holder  in  the  usual  course  of  business,  and  that 
his  title  is  complete  so  that  it  will  be  unaffected  by  any  prior 
equities  between  other  parties,  at  least  to  the  extent  of  the 
previous  debt  for  which  it  is  held  as  collateral.     White  v. 
Springfield  Bank,  8  Sandf.  S.  C.  222 ;  New  York  M.  Iron 
Works  V.  Smith,  4  Duer,  362.    And  the  better  opinion  seems 
to  be  in  respect  to  parol  contracts,  as  a  general  rule,  that 
there  is  but  one  measure  of  the  sufficiency  of  a  consideration. 
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and,  consequently,  whatever  would  have  given  validity  to 
the  bill,  as  between  the  original  parties,  is  sufBcient  to  uphold 
a  transfer  like  the  one  in  this  case.  We  are  not  aware  that 
the  principle,  as  thus  limited  and  qualified,  is  now  the  subject 
of  serious  dispute  anywhere,  and  that  is  amply  sufficient  for 
the  decision  of  this  cause.  Whether  the  same  conclusion 
ought  to  follow  where  the  transfer  was  without  any  other 
consideration  than  what  flows  from  the  nature  of  the  contract 
at  the  time  of  the  delivery,  and  such  as  may  be  inferred  from 
the  relation  of  debtor  and  creditor  in  respect  to  the  pre- 
existing debt,  is  still  the  subject  of  earnest  discussion,  and 
has  given  rise  to  no  small  diversity  of  judicial  decision.  It 
seems  it  is  regarded  as  sufficient  in  England,  according  to  a 
recent  case.  Poirier  v.  Morris,  20  Eng.  L.  &  £q.  103 ;  Byles, 
Bills,  pp.  96,  127.  A  contrary  rule  prevails  in  New  York, 
as  appears  by  several  decisions.  Goddington  v.  Bay,  20 
Johns.  687 ;  Stalker  v.  McDonald,  6  Hill,  93 ;  and  also  in 
Tennesee,  Napier  v.  Elam,  5  Yerg.  108.  It  is  settled  that 
it  is  a  sufficient  consideration  in  Massachusetts,  Vermont, 
and  New  Jei-sey,  and  such  was  the  opinion  of  the  late  Justice 
Story,  as  appears  from  his  remarks  in  Swift  v.  Tyson,  and  in 
his  valuable  treatise  on  BQls  of  Exchange.  Stoddard  v. 
Kimball,  6  Cush.  469 ;  Story,  Bills,  §  192 ;  Chicopee  Bank 
t;.  Chapin,  8  Met.  40 ;  Blanchard  v.  Stevens,  3  Cush.  162 ; 
Atkinson  v.  Brooks,  26  Y.  569;  Allaire  v,  Hartshome,  1 
Zabr.  665.  We  think,  however,  that  the  point  does  not 
arise  in  this  case,  for  the  reasons  before  stated,  and  conse- 
quently forbear  to  express  any  opinion  upon  the  subject. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded  for  further  proceedings,  with  directions  to 
issue  a  new  venire. 

{  1.  Position  of  an  Indorsee, — It  is  tion  in  hia  own  name  againit  Buy  prior 

A  fundamental  proposition  of  the  law  party  to  the  paper.    And  this,  when 

of  bills  of  exchange,  promissory  notes,  the  indorsee   is  not  suing  as  agent, 

and  checks,  as  we  have  seen  in  the  trustee,  or   the  like   for  some  other 

cases  and  notes  last  preceding,  that  an  actual  owner,  is  equivalent  to  declaring 

indorsee  has  a  fnima  facie  right  of  ac-  that  an  indorsee  may  in   some  eases 
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(in  foA  in  most  cases)  reooyer  judg-'  tire  when  it  consists  of  facts  which  in 

ment  against  another  party   though  law  demand  inquiry.    And  first  of  ao- 

that   party   has    a   good  defence  to  tual  notice. 

an  action  by  any  other  person  than  It  should  be  stated  at  the  outset,  in 
the  present  plaintiff.  Freeman's  Na-  accordance  with  Baxter  v.  Little,  fxnU^ 
tional  Bank  o.  Sarery,  127  Mass.  75,  p.  899,  that  in  any  case  the  defences  or 
79.  This  is  always,  Tprima  Jacie,  the  equitiesof  which  the  plain  tiff  is  alleged 
position  of  an  indorsee.  AU  the  pre-  to  have  notice,  must  be  tkcts  relating 
sumptions  are  in  his  faror.  If  his  directly  to  the  execution  of  tlie  de- 
paper  title  be  perfect,  he  is  presumed  fondant's  contract  as  maker,  acceptor, 
in  the  first  instance  to  be  both  a  bona  drawer,  or  indorser,  and  not  (except  by 
fide  holder  and  a  holder  for  value,  en-  statute)  of  mere  matters  of  set-off,  the 
titled  to  recoYcr  the  whole  sum  named  defendant  showing  the  contract  not  to 
in  the  bill,  note,  or  check.  He  need  have  been  bindmg  upon  him  when  ex- 
not  allege  these  facts  in  his  declaration;  ecuted.  Young  v.  Shriner,  80  Penn. 
nor  will  he  be  called  upon  to  prove  St.  468. 

them,  unless  (1)  the  defendant  has  The  plaintiff  cannot  be  affected  with 
denied  the  presumption  by  a  plea  notice  of  other  dealings  of  the  defepd- 
which  states  that  either  in  one  or  ant  than  those  immediately  connected 
in  both  of  the  particulars  thereof  (the  with  the  contract  sued  upon ;  and  it 
holding  bona  fide  and  for  value)  the  devolves  upon  the  defendant  to  show 
pbiintiff's  claim  is  invalid,  or  unless  the  connection  between  the  facts  of 
(2)  the  defendant  pleads  that  the  paper  which  the  plaintiff  is  alleged  to  have 
is  absolutely  void,  or  unless  (8)  he  notice  and  the  execution  of  the  con- 
pleads  that  some  indorsement  upon  the  tract  in  question.  Illegal  conduct  or 
paper  is  not  genuine.  Each  of  these  bad  faith  in  one  case  is  not  notice  of 
three  defences  is  to  be  considered  in  it,  per  u,  in  another,  though  the  two 
the  notes  (as  well  as  in  the  principal  may  be  nearly  related.  Bottomley  v. 
cases)  under  the  present  head  of  Bona  Goldsmith,  86  Mich.  27 ;  Miller  v.  Con- 
Fide  Holder  for  Value.  soUdation  Bank,  48  Penn.  St.  614; 
S  2.  ActiuU  Notice  of  Defence,  —  The  Moorehead  v.  Gilmore,  77  Penn.  St. 
defendant  may  then  repel  the  pre-  118 ;  Ihmsen  v,  Negley,  25  Penn.  St 
sumption  in  favor  of  the  plaintiff-  297;  Freeman's  National  Bank  v. 
indorsee  by  alleging  facts  which  show  Savery,  127  Mass.  75,  80. 
that  the  plaintiff  is  not  a  bona  fide  A  similar  question  to  that  in  Baxter 
holder ;  and  if  the  proof  sustain  the  o.  Little  arose  in  Britton  v.  Bishop, 
plea,  the  action  fails.  Fisher  v,  Leland,  11  Vt  70,  and  the  same  decision  was 
ante,  p.  396.  reached.  Referribg  to  the  English  rule 
Now  the  term  **  bona  fide  holder"  as  in  Burrough  v.  Moss,  10  Bam.  &  C. 
commonly  used,  and  as  here  used,  558,  it  was  said  that  the  true  rule  was 
means  a  holder  who  has  taken  the  bill,  that  the  indorsee  of  an  overdue  note 
note,  or  check  without  notice  of  any  was  liable  to  all  equities  arising  out  of 
defence  (often  called  an  equity)  of  the  note  transaction  itself,  and  to  the 
which  the  defendant  could  avail  him-  application  of  demands  due  the  maker 
self  in  an  action  by  a  prior  holder  of  from  the  payee  when  there  was  any 
the  paper.  Such  notice  may  be  actual  agreement  to  that  effect.  But  that 
or  it  may  be  constructive.  It  is  actual  was  the  extent  of  the  rule.  The  rule 
when  the  defence  is  directly  made  in  Sargent  v.  Southgate,  5  Pick.  812, 
known  to  the  holder;  it  is  construe-    which  permitted  a  plea  of  se£-o/^  against 
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the   indorsee,    available   against    the  it  off,  if  the  action  were  brought  by  the 

payee,  in  such  a  case  was  treated  as  indorser  against  the  defendant,  know- 

an  equitable  construction  of  the  Mas-  ing  there  would  probably  be  a  set-off 

sachusetts  statute  relating  to  set-offs,  (because  it  was  not  quite  certain  that 

See  also  Bond  v.  Fitzpatrick,  4  Gray,  the  debt  would  still  remain  due) ;  but 

89 ;  Burnham  v.  Tucker,  18  Maine,  179 ;  knowing  there  would  probably  be  a 

Haywood  i;.  McNair,  2  Der.  &  B.  288.  set-off,  they  fraudulently,  so  far  as  it 

A  set-off  against  the  holder  of  pa-  was  a  fraud  in  law,  and  no  further, 
per  taken  before  maturity  is  not  an  agreed  that  the  bill  should  be  indorsed ; 
admissible  defence,  even  when  known  and  it  was  therefore  indorsed  without 
to  the  purchaser  when  he  took  the  value  to  the  plaintiff  .  .  .  The  holder's 
paper.  Barker  v.  Valentine,  10  Gray,  power  to  circulate  it  is  not  restrained 
841 ;  Flint  v.  Flint,  6  Allen,  84.  If,  simply  by  the  existence,  at  the  time, 
however,  there  be  an  agreement  to  of  a  debt  of  equal  value,  and  his  cir> 
accept  payment  by  application  upon  culating  it  is  no  infringement  of  any 
other  outstanding  notes  due  the  maker  existing  right  of  the  defendant.  .  .  . 
from  the  payee,  that  will  be  a  valid  Does  it  become  a  fraud  in  defeating  the 
defence  in  such  a  case.  Staley  v.  title,  if  he  actually  intends  to  do  that 
Matheny,  80  Ga.  987.  So  a  promis-  which,  under  the  circumstances,  would 
sory  note,  negotiable  but  not  indorsed,  be  the  necessary  result  of  this  act  t 
given  for  stock  subscribed  in  a  rail-  and  would  it  become  so,  if  he  commu- 
way  corporation,  and  secured  by  mort-  nicates  that  intention  to  the  indorsee, 
gage,  if  the  corporation  give  the  maker  And  the  latter  agrees  to  assist  him  ? 
a  counter  contract,  guaranteeing  him  This  we  think  is  no  fraud,  and  does  not 
against  loss  upon  the  stock,  such  coun-  avoid  the  transaction." 
ter  contract  will  be  a  defence  against  a  This  doctrine  proceeds  on  the 
bill  for  foreclosure  of  the  mortgage,  the  ground  that  set-off,  strictly  so  called, 
stock  having  become  worthless.  Feck  is  not  such  an  equity  as  can  be  inter- 
im. Bligh,  87  111.  317.  posed  against  the   indorsee  of   oom- 

It  was  held  in  Quids  v.  Harrison,  10  mercial  paper,  whether  taken  be- 
£x.  579,  that  the  right  of  an  indorsee  of  fore  or  after  maturity.  Whitehead  v. 
an  overdue  bill  of  exchange  to  sue  the  Walker,  10  Mees.  &  W.  696 ;  Ex  parte 
acceptor  is  not  defeated  by  the  exist-  Swan,  Law  Rep.  6  £q.  844 ;  Chandler 
ence  of  a  debt  due  from  the  drawer  to  v.  Drew,  6  N.  H.  469  ;  Gullett  v.  Hay, 
the  acceptor,  and  notice  by  the  latter  15  Mo.  899 ;  Wilkinson  v,  Jeffers,  80 
to  the  drawer,  before  indorsement,  of  Ga.  158 ;  Lewis  v.  Denton,  18  Iowa, 
his  election  to  set  off  the  amount  441 ;  Way  v.  Lamb,  15  Iowa,  79 ;  Amot 
against  the  bill ;  nor  is  the  indorsee  of  v.  Woodbum,  85  Mo.  09.  But  this 
such  overdue  bill  of  exchange  affected  subject  is  variously  affected  by  Sute 
by  the  existence  of  a  right  of  set-off  as  statutes,  and  need  not  be  further  pur- 
bet  ween  the  acceptor  and  the  drawer,  sued. 

although  the  bill  was  indorsed  without  It  is  also  held  that  an  agreement, 

value  and  for  the  purpose  of  defeating  with  notice  that  certain  goods  shall  be 

the  set-off.     Parke,  B.,  said :   "  This  sold  and  the  proceeds  applied  to  the 

plea,  though  inaccurately  stated,  we  payment  of  a  note  taken  by  the  holder, 

think  amounts  to  an  averment  that  constitutes  an  equity.    Holmes  v.  Kidd, 

both  the  indorser   and  the   indorsee  8  Hurl.  &  N.  891,  in  Ex.  Ch.     See 

knew  that  there  was  a  debt  due,  and  also  Walbridge  o.  Kibber,  20  Vt.  548  ; 

that  the  defendant  would  probably  set  Pecker  v.  Sawyer,  24  Vt  459 ;  Bobin- 
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son  V.  Lyman,  10  Conn.  30,  u  to  agree-    been  signed  by  the  defendant  for  the 
men t«  constituting  an  equity.  accommodation   of  the  vendor,  —  for 

It  should  also  be  noticed,  in  accord-  the  very  purpose  of  enabling  him  to 
ance  with  the  principal  case,  Hascall  v.  raise  money.  It  is  well  settled  that  a 
Whitmore,  that  notwithstanding  the  purchaser  with  notice  may  recover  in 
fact  that  the  plaintiff  had  notice,  when  such  a  case.  Grant  v.  Ellicott,  prin- 
he  took  the  paper,  of  some  good  de-  cipal  case,  po$t,  and  note ;  where  the 
fence  available  to  the  defendant  in  subject  will  be  further  considered, 
an  action  by  another  paQty,  still  the  The  facts  constituting  notice  must, 
plaintiff  may  recover  if  between  him  further,  have  been  within  the  cogni- 
and  the  defendant  there  be  any  party  zance  of  the  plaintiff  at  the  time  of 
who  would  be  entitled  to  recover  on  his  purchase  of  the  paper.  His  title  is 
the  paper  against  the  same  defendant,  not  aflfected  by  notice  subsequently 
The  plaintiff  may  stand  upon  the  title  acquired.  Indeed,  it  is  no  defence  to 
of  such  party.  Cromwell  v.  Sac  County,  the  claim  of  a  bona  fide  holder  for  value 
96  U.  S.  51 ;  Marion  County  v.  Clark,  that  when  he  took  the  paper  he  knew 
94  U.  S.  278 ;  Momyer  v.  Cooper,  86  of  the  existence  of  an  agreement  be- 
lowa,  257 ;  Simon  i;.  Merritt,  83  Iowa,  tween  the  original  parties  under  which 
587 ;  Peabody  i;.  Rees,  18  Iowa,  571 ;  equities  have  since  arisen,  if  none  such 
Boyd  r.  McCann,  10  Md.  118;  Pren-  existed  at  the  time  he  became  holder, 
tice  V.  Zane,  2  Gratt  262 ;  Watson  v.  Patten  p.  Gleason,  106  Mass.  439. 
Flanagan,  14  Texas,  354 ;  Howell  v.  If,  however,  a  person  purchase  nego- 
Crane,  12  La.  An.  126 ;  Woodworth  v.  tiable  paper  without  notice,  making 
Huntoon,  40  111.  181 ;  Bassett  v.  Avery,  but  part  payment  at  the  time,  and,  be- 
15  Ohio  St  299 ;  Robinson  v.  Reynolds,  fore  paying  any  more,  receive  notice 
2  Q.  B.  196,  211.  from  the  maker  or  acceptor  of  a  good 

•This  is  no  ii^ustioe  to  the  defendant,  defence  against  the  transferrer,  and  a 
since  he  is  liable  to  some  one  ;  and  it  warning  not  to  pay  more,  he  cannot 
is  enough  for  him  that  the  plaintiff  can  recover  from  the  party  giving  such 
give  him  a  good  discharge.  Further,  notice  more  than  he  had  already  paid, 
as  has  often  been  pointed  out,  if  the  Dresser  v.  Missouri  Const.  Co.,  98  U.  S. 
fact  that  other  persons  besides  a  par-  92;  Crandell  v.  Yickery,  45  Barb.  156. 
ticular  holder  had  notice  of  an  infirmity  See  also  Garland  v.  Salem  Bank,  9  Mass, 
in  the  defendant's  engagement  were  408 ;  Fulton  Bank  v.  Phoenix  Bank, 
to  operate  against  them  upon  purchas-  1  Hall,  562;  White  o.  Springfield  Bank, 
ing  the  paper,  it  might  and  often  would    8  Sandf .  227. 

result  that  the  holder's  property  would  The  fact  that  a  holder  takes  a  nego- 
be  unmarketable ;  since  there  might  be  tiable  note  or  bill  payable  to  a  certain 
no  one  to  buy  it  who  was  not  affected  person  or  bearer,  with  knowledge  that 
with  notice.  it  was  being  negotiated  by  the  maker 

Again,  the  nature  of  the  paper  itself  or  acceptor  to  another  person  than  the 
is  to  be  taken  into  consideration.  It  one  named  as  payee,  is  not  enough,  in 
does  not  follow,  because  a  holder  an  action  against  a  surety,  to  affect 
purchased  with  notice  of  a  want  of  the  right  of  action  of  the  holder.  Laub 
consideration  as  between  the  original  o.  Rudd,  87  Iowa,  617 ;  Gage  v.  Sharp, 
parties  to  the  paper,  that   he  cannot    24  Iowa,  15. 

recover  thereon  even  though  he  took  The  very  important  rule  laid  down 
directly  from  the  original  party  who  in  the  principal  case,  Goodman  v, 
could  not  sue ;  for  the  paper  may  have    Simonds,  has  finally  come  to  be  almost 
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universally  accepted,  to  wit,  that  gross  52  Mo.  78 ;  Johnson  v.  Wbj,  27  Ohio, 

negligence  (when  not  disclosing  bad  874;   Shreeves  v,  Allen,*  79  111.  663; 

ikith)  is  not  sufficient  to  let  in  equities  Howiy  v.  Eppinger,  34  Mich.  29;  Com- 

against  an  indorser  for  value.     The  merdal  Bank  v.  First  National  Bank, 

contrary  rule  in  Gill  v,  Cubitt,  8  Bam.  80  Md.  11 ;  Woolfolk  v.  Bank  of  Amer- 

6  C.  466,  first  overturned  in  Goodman  ica,  10  Bush,  604. 

V.  Harvey,  4  Ad.  &  E.  870,  though  fol-         It  is  not  enough  that  an  indorser  for 

lowed  by  some  of  our  courts  at  first,  value  took  the  paper  under  drcum- 

is  now  received  only  perhaps  in  Illinois  stances  which  might  tend  to  excite 

and  in  Tennessee.    Sturgis  v,  Metro-  suspicion.    Farrell  v.  Lovett,  68  Maine, 

politan  Bank,  49  111.  220, 227  ;  Farlin  v.  326 ;  Murray  v.  Lardner,  2  Wall.  110 ; 

Lovejoy,  29  111.  47  ;  Merritt  v.  Duncan,  Freeman's  Bank  r.  Savery,  127  Mass. 

7  Heisk.  166.    See  also  the  following  75,  79 ;  Lane  v.  Evans,  49  Iowa,  156, 
cases,  none  of  which,  however,  would  and  cases  gupra  and  infra, 

probably  be  accepted  at  the  present        The  purchaser  of  negotiable  paper 

day  by  the  courts  of  the  States  in  which  not  due  is  ordinarily  under  no  oUiga- 

they  were  decided :  Sandford  v.  Nor-  tion  to  make  inquiries  as  to  its  origin  ; 

ton,  14  Vt.  228 ;  Hall  u.  Hale,  8  Conn,  nor  is  he  required  to  be  on  the  alert  for 

886 ;  Cone  v.  Baldwin,  12  Pick.  546  (over-  circumstances  which  might  excite  sus- 

ruled,  see  Freeman's  National  Bank  v.  picion.    Farrell  v.  Lovett,  68  Maine, 

Savery,  127  Mass.  75,  79);  Boyd  v.  826;  Magee  v.  Badger,  84  N.  Y.  247; 

Mclvor,  11  Ala.  822 ;  Nicholson  v,  Pat-  Belmont  Bank  v.  Hoge,  85  N.  Y.  65. 
ton,  18  La.  218 ;  Smith's  v.  Mechanics'         The  true  question  for  tlie  jury,  it 

Bank,  6  La.  An.  610 ;  Pringle  v,  Phil-  has  well  been  said,  is   not   whether 

lips,  5  Sandf.  157  (overruled,  see  Magee  there  were  suspicious  circumstances, 

V.  Badger,  84  N.  Y.  247  ;  Belmont  Bank  but  whether  the  holder  took  the  paper 

V,  Hoge,  85  N.  Y.  65).  without   notice    of   any  infirmitjv  or 

As  adopting  the  rule  in  Goodman  v.  taint.    Smith  v.  Livingston,  111  Mass. 

Harvey,  and  Goodman  r.  Simonds,  see  842,  845,   Morton,  J.     To  the  same 

the  following  authorities :  Jones  v,  Gor-  effect,  Phelan  r.  Moss,  67  Penn.  St.  59 ; 

don,  Law  Rep.  2  App.  Cas.  616 ;  Col-  Moorehead  v.  Gilmore,  77  Penn.  St. 

lins  V.  Gilbert,  94  U.  S.  758 ;  Brown  v.  118 ;  Hamilton  r.  Vought,  34  N.  J.  187 ; 

SpofEord,  95  U.  S.  474;  Bank  of  Pitts-  Lake  v.  Keed,  29  Iowa,  258;  Johnson 

burgh  V.  Neal,  22  How.  96 ;  Murray  v.  r.   Way,  27  Ohio,  874 ;  Hamilton  v. 

Lardner,2  Wall.  110;  Farrell  0.  Lovett,  Marks,  16  Am.  Law  Reg.  h.  s.  87; 

68  Maine,  826 ;  Seybel  v.  National  Cur-  s.  c.  63  Mo.  167 :  Collins  n.  Gilbert,  94 

rency  Bank,  54  N.  Y.  288 ;  Magee  v.  U.  S.  758 ;  Brown  v,  Spofford,  96  U.  S. 

Badger,  84  N.  Y.  247 ;  Belmont  Bank  474 ;   Shreeves  v.  AUen,  79  III.  558 ; 

V.  Hoge,  85  N.  Y.  65 ;  Worcester  Bank  Howry    v.   Eppinger,   84    Mich.    29 ; 

V.  Dorchester   Bank,    10  Cush.  488;  Commercial  Bank   v.  First    National 

Smith  V.  Livingston,  111   Mass.  842;  Bank,  80  Md.  11. 
Freeman's  National  Bank  i;.  Savery,         It  is  laid  down  in  England,  In  a  final, 

127  Mass.  75,  79 ;  Crosby  v.  Grant,  86  authoritative  exposition    of  the  law, 

N.  H.  278 ;  Phelan  v.  Moss,  67  Penn.  that  if  value  be  given  for  a  negotiable 

St.  59 ;  Morehead  v.  Gilmore,  77  Penn.  bill  or  note,  it  is  not  enough  to  show 

St.  118 ;  Hamilton  ti.  Vought,  84  N.  J.  that  there  was  carelessness,  negligence, 

187 ;    Lake  v.  Reed,    29  Iowa,  258 ;  or  foolishness,  in  not  suspecting  that 

Gage  V,  Sharp,  24  Iowa,  15 ;  Hamilton  something  was  wrong  in  the  title  or 

V.  Biarksi  68  Mo.  167,  overruling  b.  o.  inception  of  the  paper,  though  there 
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were  drcnmstances  that  might  have  derer  or  a  stupid  man,  but  because  he 
led  another  man  to  such  a  suspicion,  thought  something  was  wrong  and 
These  are  matters  tending  to  show  that  inquiry  would  reveal  something  to  pre- 
there  was  dishonesty  in  not  inquiring ;  vent  his  obtaining  a  valid  claim  in 
but  they  do  not  in  themselves  make  a  purchasing  the  paper,  then  he  could 
defence  to  an  action  upon  the  paper,  not  recover.  Jones  v.  Gordon,  supra, 
To  make  such  a  defence,  it  is  neces-  Lord  Blackburn.  See  Sturgls  v.  Met- 
sary  to  show  that  the  person  who  gave  ropolitan  Bank,  40  HI.  220. 
value  for  the  bill  or  note,  whether  the  Tliat  ttnmg  circumstantial  indies- 
v|ltte  given  be  great  or  small,  was  tions  of  fraud  will  cast  the  burden  up- 
effected  with  notice  that  there  was  on  the  plaintiff  to  show  value,  see 
something  wrong  about  it  wlien  he  also  Smith  v.  Sac  County,  11  Wall, 
took  it.  Jones  v.  Gordon,  Law  Rep.  2  189 ;  Dutchess  Co.  Ins.  Co.  v.  Hach- 
App.  Cas.  616,  628,  Blackburn,  L.  J.        Held,  78  N.  Y.  226. 

Lord  Blackburn  farther  made  the  It  is  laid  down  in  Missouri,  that  the 
important  observation  in  this  case,  circumstances  alleged  to  constitute  no- 
that  it  appeared  to  ^im  unnecessary  tice  must  be  of  such  a  strong  and 
that  the  plaintiff  should  have  notice  of  pointed  Character,  as  necessarily  to 
the  nature  of  the  particular  wrong,  cast  a  shade  upon  the  transaction,  and 
"  If,"  he  continued,  "  a  man  knowing  to  put  the  holder  upon  inquiry.  Greer 
that  a  bill  was  in  the  hands  of  a  person  v.  Tosti,  66  Mo.  807 ;  Hamilton  v. 
who  had  no  right  to  it,  should  happen  Marks,  68  Mo.  167. 
to  think  that  perhaps  the  man  had  The  doctrine  of  Gill  v.  Cubitt  has 
stolen  it,  when  if  he  had  known  the  been  asserted  in  Missouri ;  but  the 
truth,  he  would  have  found,  not  that  case  was  one  of  aQtual  notice  or  of 
the  man  had  stolen  it,  but  that  he  had  wilful  blindness,  which  is  the  same 
obtained  it  by  false  pretences,  that  thing.  Buckner  v.  Jones,  I  Mo.  App. 
would  not  make  any  difference,  seeing  588.  Gill  r.  Cubitt  is  not  law  in  that 
that  he  knew  there  was  something  State.  Hamilton  v.  Marks,  68  Mo. 
wrong  about  it  when  he  took  it.  Tak-  167  ;  overruling  s.  c.  62  Mo.  78. 
ing  it  that  way,  he  takes  it  at  his  The  result  of  the  authorities  upon 
peril."  this  subject  is  that    the  doctrine  of 

But  such  evidence  of  carelessness  constructive  notice,  as  applied  to  an 
or  blindness,  as  has  been  intimated,  indorsee  of  a  bill,  note,  or  check,  or  to 
has  a  tendency  to  prove  knowledge;  the  payee  of  a  bill  or  check  (whofe 
and  it  may  with  other  evidence  (but  position  may  be  as  favorable  as  that  of 
not  alone)  be  good  evidence  upon  tlie  an  indorsee),  the  doctrine  of  construc- 
question  whether  the  plaintiff  did  know  tive  notice  has  a  special  signification, 
that  there  was  something  wrong  about  different  from  that  belonging  to  it  in 
the  paper.  If  he  was  honestly  blun-  the  law  of  notice  generally.  Mere 
dering  and  careless,  merely,  he  is  enti-  knowledge  of  facts  tliat  would  lead  a 
tied  to  recover.  But  if  the  facts  and  prudent  man  to  make  inquiry  is,  by 
circumstances  are  such  that  the  jury  the  general  law  of  notice,  sufficient  to 
should  come  to  the  conclusion  that  he  fix  upon  the  party  notice  of  all  facts 
was  not  honestly  blundering  and  care-  whieh  a  reasonable  prosecution  of  the 
less,  but  that  he  must  have  had  a  sus-  inquiry  would  disclose.  Kennedy  r. 
pidon  that  something  was  wrong;  Greene,  8  Mylne  &  K.  718;  Warren  v. 
and  that  he  refrained  from  inquiry.  Sweet,  81  N.  H.  882;  Cambridge  Bank 
not  because  he  was  an  honest  blun-    v,  Delano,  48  N.  Y.  826 ;  Woodworth 
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V.  Paige,  6  Ohio  St.  70.    But  this  is  that  if  a  negotiable  note  or  bill  was  in- 

not  true  of  the  position  of  a  holder  for  dorsed  before  due  and  for  a  valuable 

value  of  a  bill  of  exchange,  promissory  consideration,  and  without  notice  of  a 

note,  or  check.    Jones  v.  Gordon,  Law  defence,  it  must  be  regarded  as  having 

Rep.  2  App.   Cas.  616;   Woolfolk  v,  been   received  in  the  due  course  of 

Bank  of  America,  10  Bush,  604 ;  Free-  business,    would   be    incorrect.     And 

man's  National  Bank  v.  Savery,   127  the  rule  was  thus  declared:   If  the 

Mass.  76,  79,  and  other  cases  cited  in  paper  was  taken  out  of  the  due  course 

preceding  paragraphs.  of  business,  under  circumstances  cal- 

There  must  be  something  amount-  culated  to  impart  notice  of  its  infirmi- 

ing  to  bad  faith  in  the  holder,  such  as  ties,  the  holder  has  taken  it  at  Lis 

a  fraudulent   turning    away    from  a  peril,  though  he  took  it  before  due  and 

knowledge  of  facts;   but  if  there  be  without  notice.    Moore  v.  Moore,  89 

want  of  caution  only,  however  great,  Iowa,  461;   Iowa  College  v.  Hill,  12 

as  distinguished   from   fraudulent  or  Iowa,  462.     This  may,  however,  only 

wilful  blindness,  the  holder  is  not  af-  amount  to  a  fair  interpretation  of  the 

fected  with  notice.    Gross  negligence  term  **  without  notice."    See  Jones  v. 

may,  with  otha"  facts,  however,  show  Gordon,  Law  Rep.  2  App.  Cas.  616, 

mcdafidts,    Jones  v.  Gordon,  Law  Rep.  628.    Gill  v.  Cubitt  is   repudiated  in 

2  App.  Cas.  616.    And  the  same  may  Lake  v.  Reed,  29  Iowa,  268,  in  Gage 

be  said  of  proof  of  want  of  considera-  v.  Sharp,  24  Iowa,  16,  and  in  Lane  v. 

tion,  to  support  the  (remote)  defend-  Evans,  49  Iowa,  166. 
ant's  promise.    This   may,  doubtless,         §  8.  Constructive  Notice.  —  When  the 

be  considered,  if  notice  of  it  be  in  fact  defect  or  infirmity  of  Utle  appears  on 

fixed  upon  the  plaintiff,  as  one  of  a  the  face  of  the  paper  at  the  time  of 

chain  of  facts  going  to  establish  bad  the  transfer,  the  question  whether  the 

faith  in  him.    But  evidence  of  want  of  party  who  took  it  had  notice  or  not, 

consideration  by    the    remote  defend-  is  a  question  of  construction,  to  be 

ant  is  of  no  avail  in  any  case  unless  determined  by  the  court.    Goodman 

the  defendant  has  gone  further  and  es-  v.  Simonds,  ante,  p.  416 ;  Fowler  v. 

tablished  the  plaintiff's  kuowiedge  of  it  Brantly,  ante,  p.  410;  Freeman's  Na- 

Whittaker  r.  Edmunds,  1  Moody  &  R.  tional  Bank  v.  Savery,  127  Mass.  76, 

866 ;  Mills  v.  Barber,  1  Mees.  &  W.  79 ;  National  Security  Bank  v,  McDon- 

426;  Low  r.  Chifney,  1  Bing.   N.  C.  aid,   lb.    82;    Andrews  v.  Pond,    18 

267 ;  Smith  v.  Braine,  16  Q.  B.  244,  Peters,  66 ;  Brown  v,  Taber,  6  Wend. 

268;   Knight  v.  Pugh,  4  Watts  &  S.  666. 

446;    Fletcher  v.   Gushee,  82  Maine,         A  partner  has  no  authority,  with- 

687 ;    Ellicott  v.  Martin,  6  Md.  609 ;  out  the  assent  of  his  associates,  to  sign 

Ross  V.  Bedell,  6  Duer,  462.    See  also  the  name  of  the  partnership  to  a  note 

Sloan  V.  Union  Banking  Co.,  67  Penn.  for  the  individual  debt  of  himself  or 

St.  470 ;  Heath  v.  Silverthorn  Mining  of  a  stranger ;  and  persons  who  take 

Co.,  89  Wis.  146.  such  a  note  with  knowledge,  either 

The  use  of  the  term  "  due  course  of  from  its  appearance  or  otherwise,  that 

business,"  which  is  commonly  under-  it  was  made  for  the  separate  acoommo- 

stood  in  the  sense  of  taking  for  value  dation  of  one  partner  or  of  another 

and  without  notice,  still  lingers,  in  the  person,   cannot    recover   against   the 

sense,  perhaps,  of  the  rule  in  Gill  v.  other  partners,  without  showing  their 

Cubitt     Thus  it   has    been  recently  consent     Thus,  where    one    partner 

held  in  Iowa,  that  to  instruct  the  jury  signed  a  note  in  his  individual  name. 
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and  the  defendant  oo-partner'g  name  The  tjrpical  casei  howeyer,  of  con- 
waa  upon  the  back  of  the  note  above  structive  notice  arises  where  a  person 
that  of  the  pajee,  in  a  case  arising  un-  acquires  the  title  to  a  negotiable  note, 
der  a  statute  which  makes  the  liability  bill,  or  check,  after  it  has  passed  its 
of  such  party  defendant  conditional  maturity,  that  is,  after  the  day  upon 
upon  notice  of  dishonor,  it  is  apparent  which  it  has  become  due  and  payable, 
upon  the  note  itself  ^hat  the  liability  In  the  ordinary  course  of  things,  com- 
of  the  partnership  was  conditional,  and  mercial  paper  is  paid  at  its  maturity  ; 
therefore  that,  prima  fade  at  least,  the  and  this  fact  gives  rise  to  a  presump- 
signature  was  affixed  for  the  aocom-  tion  of  fact,  that  payment  in  a  particu- 
modation  of  the  individual  partner  who  lar  case  has  been  so  made.  The  pur- 
signed  the  note.  National  Bank  v.  chaser  after  maturity  is  deemed  to 
Law,  127  Mass.  72,  Qray,  C.  J.,  citing  have  notice  on  the  face  of  the  paper, 
Angle  o.  Northwestern  Ins.  Co.,  92  U.  that  the  maker,  drawer,  or  acceptor, 
8.  880;  West  St  Louis  8av.  Bank  v.  has  paid  it,  and  that  it  is  now  in  cir- 
Shawnee  Bank,  95  U.  S.  567 ;  Cha-  culation  in  fraud  of  such  party's  rights, 
zoomes  i;.  Edwards,  8  Pick.  5 ;  Sweet-  This  might,  in  principle,  be  consid- 
ser  V.  French,  2  Cush.  809 ;  Rollins  v.  ered  as  the  limit  of  the  presumption, 
Stevens,  81  Maine,  454;  Fielden  v.  so  that  other  defences  could  not  be  let 
Lahens,  2  Abb.  N.  Y.  App.  Ill;  La-  in  under  it;  but,  in  fact,  the  courts 
moine  o.  Bank  of  North  America,  3  have  treated  the  presumption  as  much 
Dill.  44.  See  National  Security  Bank  broader  than  its  apparent  foundation, 
0.  McDonald,  127  Mass.  82.  and  have  uniformly  declared  that  tak- 

In  like  manner,  if  a  note  or  bill  be  ing  commercial  paper  after  its  matur- 

payable  to  an  executor  eo  nomine,  and  ity  lets  in  all  defences  (equities),  of 

so  indorsed,  the  holder  has  notice  that  every  kind,  which  the  defendant  could 

it  is  assets  of  the  estate  of  the  testator,  avail  himself  of  in  an  action  by  any 

Payne  v.  Flournay,  29  Ark.  500.  party  prior  to  the   present  plaintiff. 

To  indorse  "  without  recourse  "  is  This,  however,  is  subject  to  the  quali- 
not  sufficient  to  put  the  indorser  upon  fica^on  already  considered,  that  the 
inquiry.  Kelley  v.  Whitney,  45  Wis.  plaintiff  may  avail  himself  of  the  posi- 
110;  Stevenson  v,  O'Neal,  71  111.  814.  tion  of  some  other  party  between  him- 
Nor  is  "  secured  by  mortgage."  Kel-  self  and  the  defendant  who  had  taken 
ley  V.  Whitney,  supra ;  Howry  v.  £p-  the  paper  for  value,  before  maturity, 
pinger,  84  Mich.  29.  The  same  is  true  without  notice  of  any  defence,  pro- 
of an  indorsement  in  the  words,  **  Pay  vided  there  be  such  a  party.  See 
J.  S.,  or  order,  value  in  account  with  ante,  p.  489. 

J.  D."  This  does  not  fix  upon  the  It  should  be  observed  also  with  re- 
holder,  notice  of  an  agreement  under  gard  to  buMineaa  paper  (a  term  used 
which  the  indorsement  was  made,  in  contradistinction  to  accommodation 
Buckley  v.  Jackson,  Law  Rep.  3  Ex.  paper,  business  paper  being  executed 
135 ;  Stuart  v.  Murrow,  8  Moore,  P.  C.  by  the  defendant  for  value)  that  the 
267.  The  same  is  also  true  of  a  writ-  mere  fact  that  the  paper  was  taken  by 
ing  upon  the  back  of  a  negotiable  note  the  plaintiff  after  iu  maturity  is  not 
to  this  effect :  "  1  agree  that  I  will  not  sufficient  to  repel  the  indorsee's  right 
sell  or  dispose  of  this  note."  Nor  does  of  action.  A  plea  setting  forth  such 
this  restrain  the  further  negotiability  fact  alone  would  be  demurrable.  The 
of  the  instrument.  Leland  v.  Parriott,  defendant  must  be  able  to  further  allege 
85  Iowa,  454.    See  anU,  p.  187.  some  substantive  defence,  such  as  pay- 
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ment,  want  of  coDsideration,  fraud,  or  in  &ct,  and  in  many  respects  in  law, 

other  fact  which,  as  between  him  and  between    accommodation   paper   and 

the  person  with  whom  he  immediately  paper  which  is  given  bj  the  defendant 

contracted,  would  be  a  good  defence  in  as  business  paper  on   his   part,  but 

whole  or  in  part  to  an  action  by  that  which  turns  out  as  to  him  to  hare  been 

person  upon  the  instrument.  founded  upon  no  legal  consideration,  or 

Whether  the  same  rule  should  pre-  upon  a  consideration  which  has  since 
Tail  as  to  accommodation  paper,  —  failed  wholly  or  in  part  In  the  case  of 
paper  made,  accepted,  drawn,  or  in-  accommodation  paper  the  defendant 
dorsed  by  a  party  for  the  accommodation  accommodating  party  has  knowingly 
of  another,  the  accommodating  party  and  purposely  assumed  the  position  of 
not  participating  in  the  consideration  liability  without  a  consideration  re- 
which  supports  the  paper,  —  when  the  ceived  by  himself ;  and  he  cannot,  at 
action  is  brought  against  the  party  least  before  the  maturity  of  the  paper, 
giving  the  accommodation,  is  a  point  of  object  that  the  holder  has  taken  him 
conflict  in  the  authorities.  It  is  held  upon  his  own  terms  and  made  purchase 
in  England  that,  in  this  particular,  ac-  of  the  paper.  In  the  case  of  mere 
commodation  paper  stands  upon  the  want  or  failure  of  consideration,  how- 
same  footing  with  business  paper ;  tliat  ever,  the  party  alleging  such  matter 
to  take  such  paper  after  maturity  has  did  not  assume  the  position  with  knowl- 
the  effect  only  to  let  in  equities  of  the  edge  of  the  fS&cts,  and  with  a  purpose 
ordinary  kind ;  and  that  this  will  not  of  aiding  another  to  raise  money  upon 
permit  the  defendant  accommodating  the  credit  of  his  name.  He  signed,  as 
party  to  set  up  as  a  defence  the  very  he  supposed,  for  value  received ;  and 
situation  which  he  voluntarily,  and  if  the  holder  took  the  paper  with  notice, 
without  deception  or  abuse  of  confi-  he  cannot  recover.  So  that  whatev^ 
dence  practised  upon  liim,  assumed,  may  be  the  true  rule  as  to  purchasing 
to  wit,  that  he  gave  his  signature  for  accommodation  paper  after  maturity, 
accommodation  merely  and  not  for  in  an  action  against  the  party  who 
value.  Charles  v.  Marden,  1  Taunt  gave  the  accommodation,  — in  the  case 
224 ;  Sturtevant  v.  Forde,  4  Man.  &  Q.  of  an  action  against  one  who  alleges 
101 ;  Caruthers  v.  West,  12  Q.  B.  148 ;  a  want  or  &ilure  of  consideration  in 
Jewell  V.  Parr,  18  C.  B.  909.  See  Ex  the  ordinary  sense,  by  one  who  pur- 
parte  Swan,  Law  Rep.  6  Eq.  844,  368.  chased  after  maturity,  the  defendant's 
This  is  the  rule  laid  down   also  by  plea  is  good. 

Mr.  Justice  Story.    Promissory  Notes,         It  is  held  that  the  fact  that  a  check 

§  194.  was  taken  fourteen  months  after  its 

On  the  other  hand,  it  is  thought  to  date  affords  prima  fade  evidence  that 

be  a  reasonable  presumption  that  the  it  was  then   dishonored.    Cowing  v. 

defendant  loaned   his   credit  for  the  Altman,  71  N.  Y.  485.    The  retention 

period  of  the  paper  in  its  natural  dura-  of  a  check  by  the  holder  for  a  consider- 

tion,  and  hence  tliat  he  who  takes  it  able  time,  without  presentment,  where 

after  maturity,  though  for  value,  takes  no  defence  exists  to  it,  is  unusual ;  and 

it  with  notice  of  an  abuse  of  the  defend-  this  circumstance  is  sufficient  to  put  a 

ant's  confidence,  and  therefore  cannot  party  taking  it  upon  inquiry.  lb.    See 

recover.    Chester  v.  Dorr,  41  N.  Y.  Gough  v.  Staats,  18  Wend.  649 ;  Little 

279;  Bower  v,  Hastings,  86  Penn.  St  v.  Phoenix  Bank,  2  Hill,  425;  Down  v. 

286;  KeUogg  v.  Barton,  12  Allen,  627.  Hailing,  4  Bam.  &  C.  880;  2  Daoiela, 

A  well-defined  distinction  prevails  Neg.  Instr.,  §  1688. 
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Bat  the  date  of  a  check  (as  well  as  630;  Cromwell  v.  Sac  Coanty,  96  U.  8. 
of  a  biU  or  note)  is  only  preeumptire  61.  And  this  though  the  paper  pay- 
eTidence  of  the  time  when  it  was  able  in  instalments  is  to  be  OTerdne 
issaed.  A  check,  bill,  or  note  has  no  when  the  first  instalment  is  overdue 
inception  until  deUrerr;  and  fbr  all  and  unpaid.  lb.;  Vinton  v.  King,  4 
legal  purposes  it  is  to  be  considered  as  Allen,  562.  Indeed,  it  is  plainly  inti- 
executed  upon  the  day  of  delivery,  mated  in  National  Bank  v.  Kirby, 
Cowing  V.  Altman,  supra;  Lansing  v.  mpra,  that  actual  knowledge  that  in- 
Oaine,  2  Johns.  800.  And  where  the  terest  has  not  been  duly  paid  is  not 
date  and  time  of  delivery  are  not  co-  sufBcient  to  fix  upon  the  holder  a  no- 
incident,  the  time  when  it  in  truth  has  tice  of  equities.  After  observing  that 
its  inception  may  be  shown,  as  in  want  of  indorsement  of  the  pajrment 
answer  to  a  plea  of  infancy  or  cover-  of  interest  does  not  apprise  the  taker 
ture,  or  to  avoid  the  inference  that  it  of  the  paper  that  there  has  been  no 
was  dishonored  when  received  by  the  payment,  and  that  when  paper  was 
holder.  Cowing  v.  Altman,  supra ;  (as  in  the  case  before  the  court)  taken 
Pasmore  v.  North,  18  East,  517 ;  Bohm  only  as  collateral,  the  fact  that  over- 
V,  Sterling,  7  T.  R.  482 ;  Drake  v.  due  interest  was  not  indorsed  might 
Rogers,  82  Maine,  544;  Story,  Notes,  have  slight  influence  in  putting  the 
Sf  48, 491.  purchaser  upon  inquiry,  the  court  said 

The  non-payment  of  an  instalment  that  a  failure  to  pay  interest  was  not 

due  on  a  note  is  a  dishonor  of  the  whole  to  be  viewed  in  the  same  light  as  a 

sum,  and  subjects  the  note  to  all  the  failure  to  pay  principal    "  Interest  is 

defences  which  existed  against  it  when  an  incident  of  the  debt,  and  difito 

the  holder  took  it.    Fitchburg  Ins.  Co.  from  it  in  many  respects.    It  is  not 

V.  Davis,  121  Mass.  121 ;   Vinton  v.  sulject  to  protest  and  notice  to  indors- 

Eing,  4  Allen,  562.    But  omission  to  ers,  or  days  of  grace,  according  to  the 

give  an  indorser  notice  of  the  non-pay-  law  merchant.    Interest  is  not  recov- 

ment  of  those  instalments  does  not  ered    on    overdue   interest,   and   the 

affect  his  liability  for  a  later  instalment  Statute  of  Limitations  does  not  run 

of  the  non-payment  of  which  he  has  against  it  until  the  principal  is  due. 

been  duly  notified,    fitchburg  Ins.  Co.  The  holder  of  a  note,  with  interest  pay- 

V.  Davis,  supra.  able  annually,  loses  no  rights  against 

It  is  not  necessary  that  there  should  the  parties  to  it,  whether  makers  or 

have  been  a  demand  and  refusal  at  the  indorsers,  by  neglecting  to  demand  it ; 

maturity  of  a  note  or  bill  to  affect  one  and  he  has  the  election  to  do  so,  or  wait 

with  equities  who  takes  it  afterwards,  and  collect  it  all  with  the  principal." 

Dryer  v.  Mercantile  Bank,  4  Mo.  App.  See  also  Brooks  v,  Mitchell,  9  Mees.  & 

598.  W.  15. 

The  mere  fact  that  instalments  of  So,  too,  a  promissory  note  payable 
interest  due  on  a  note  or  bill  are  not  on  demand  cannot  be  treated  as  over- 
indorsed  as  paid  does  not  fix  a  pur-  due  (in  the  absence  of  statute)  so  as 
chaser  of  the  same  with  notice  of  equi-  to  affect  an  indorser  with  equities 
ties ;  though  it  may  be  evidence  to  fix  merely  because  it  is  indorsed  several 
him  with  notice  in  connection  with  years  after  its  date,  and  no  interest  has 
other  &cts.  National  Bank  o.  Kirby,  106  been  pud' upon  it  for  a  number  of 
Mass.  497;  Boss  v.  Hewitt,  15  Wis.  years  before  such  indorsement  and 
260;  Kelley  v.  Wliitney,  45  Wis.  110,  transfer.  Brooks  v.  Mitchell,  9  Mees. 
overruling  Hart  v.  Stickney,  41  Wis.  &  W.  15;  Boss  v.  Hewitt,  15  Wis.  260; 
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National  Bank  v.  Kirby,  108  Mass.  497,  a  distinct  demand  against  the  payee 

601.  was  not  allowed  to  prevail.    Ranger  v. 

It  has  recently  been  laid  down  that  Gary,  1  Met  869.  But  such  a  case  was 
indorsement  after  matarity  by  the  well  deemed  distinguishable.  "  The 
payee  of  a  note  payable  to  order  does  set-off  of  distinct  demands  is  a  matter 
not,  in  favor  of  one  who  took  the  regulated  by  statute,  and  not  a  common- 
same  for  value,  without  notice,  before  law  defence."  And  the  fact  was  also 
maturity,  relate  to  the  time  of  tran:ifer,  referred  to  that  in  Ranger  v.  Caiy  the 
so  as  to  cut  off  equities  available  court  were  careful  to  limit  the  appUca- 
against  the  indorser.  Lancaster  Bank  tion  of  their  Judgment,  saying  there 
V.  Taylor,  100  Mass.  18 ;  Whistler  v.  was  no  question  of  want  or  fieulure  of 
Forster,  14  C.  B.  k.  b.  248;  Haskell  v.  consideration  in  the  case, — no  offer  to 
Mitchell,  68  Maine,  468 ;  Clark  o.  Whit-  prove  payment,  but  only  a  set-off.  See 
aker,60N.  H.474;  Southard  v.  Porter,  also  Flint  v.  Flint,  6  Allen,  84,  as  to 
48  N.  H.  379.  set-off   in  such  cases.      The  case  of 

The  purchaser  in  such  a  case  is  Lancaster  Bank   v.  Taylor   and   the 

thought  to  have  notice  at  the  outset,  others  atqn-a  are  opposed  toBaggarly 

by  reason  of  the  want  of  indorsement  v.  Gaither,  2  Jones,  Eq.  80 ;  Beard  v, 

of  a  defence  to  the  instrument.    But  Dedolph,  29  Wis.  186. 

the  holder  would   be   entitled,  upon  The  cases,  however,  go  no  fbrther 

making  purchase  of  the  paper,  to  re-  than  to  subject  the«holder  of  the  unin- 

quire  indorsement  at  once,  by  a  bill  in  dorsed  paper  to  equities  of  which  he 

equity  if  necessary :  Watkins  v.  Maule,  has  or  acquires  knowledge,  unless  it  is 

2  Jac.  &  W.  237,  243;  Brown  o.  Mc-  not  indorsed  to  him  until  after  maturity. 

Hugh,   86    Mich.  60;    Story,   Notes,  If  indorsed  to  him  for  value  befbre 

§  120 ;  Chitty,  Bills,  287,  9th  Eng.  ed. ;  maturity,  and  no  knowledge  has  then 

ante,  p.  188 ;  and  hence  it  would  seem  (by   the    time    of   the   indorsement) 

that  he  would  be  entitled  thereupon  to  reached  him,  nor  any  thing  tantamount 

sue  as  a  bona  fide  holder,  inasmuch  as  to  knowledge,  he  can,  probably  by  all 

he  had  purchased  for  value  and  without  the  authorities,  recover  regardless  of 

notice.     See  Anonymous,  1   Campb.  defences  available  against  an  earlier 

492,  note.  Lord  EUenborough ;  Smith  party.     Anonymous,  1   Campb.   492, 

V,  Pickering,  Peake,  N.  P.  60 ;  Rose  v.  note ;  Smith  v.  Pickering,  Peake,  60 ; 

Sims,  1  Bam.  &  Ad.  621;  Watkins  v.  Rose  v.  Sims,  I  Barn.  &  Ad.  621;  Wat- 

Maule,  2  Jac.  &  W.  242;  Whistler  v.  kins  v.  Maule,  2  Jac.  &  W.  287,  243; 

Forster,  14  C.  B.  v.  %.  248, 264 ;  Chitty,  but  if  the  indorsement  was  postponed 

Bills,  167, 10th  Eng.  ed.  The  purchase  until  after  the  maturity  of  the  paper, 

must  always,  in  legal  intendment,  pre-  then,  though  the  purchaser  had  paid 

cede  the  actual   transfer ;    and  it  is  value  and  in  fact  had  no  notice  at  any 

enough,  it  is  apprehended,  that  the  time  of  the  defences,  they  are,  by  the 

purchase    is    regular,   or,  in   familiar  weight  of  authority,  available  against 

language,  according  to  the  due  course  him.    See  on  both  points  Whistler  v. 

of  trade.    See  cases  Just  dted.  Forster,  14  C.  B.  h.  s.  248. 

The    court  in  Lancaster  Bank  v.  That,  in  the  absence  of  equities,  in* 

Taylor,  eupra,  conceded  that   it  was  dorsement  may  be  made  before  or  at 

good  law  that  where  a  negotiable  note  the  trial,  when  the  plaintiff  had  already 

was  transferred  for  value  before  its  dis-  acquired  the  equitable  title  to  a  nego- 

honor,  but  not  indorsed  until   after*  tiable    instrument,    see    Watkins     v. 

wards,  a  previously  existing  set-off  of  Maule,  2  Jac.  &  W.  287 ;  Flint  v.  Flint, 
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7  AUen,  84  (before  trial) ;  Brown  v.  ble  note,  bill,  or  check  which  was  in- 

McHugh,  86  Mich.  60.    But  see  Eck-  dorsed  before  maturity,  but  not  deliy- 

ford  V.  Hogan,  44  Miss.  898 ;  and  see  ered  until  after,  would  be  subject  to 

ante,  p.  188.    In  Watkins  v.  Maule,  equities  in  the  hands  of  the  holder. 

tupra,  the  indorsement  was  made  six  Goodwin  v.  Darenport,  47  Maine,  112. 
years  after  the  execution  of  the  paper.         Notice  that  a  person  is  engaged  in 

and  tills  was  held  proper.  an  illegal  business  is  not  notice  that 

As  to  the  general  question  of  the  his  note  is  given  in  furtherance  of  that 

situation  of  one  who  purchases  unin-  business.    Bottomley  v.  Goldsmith.  86 

dorsed  negotiable  paper,  there  has  never  Mich.  27 ;  Fowler  o.  Hoffman,  81  Mich, 

been  any  doubt  that  the  holder  takes  216 ;  fiarbaugh  v,  Cicott,  88  Mich.  241 ; 

subject  to  the  equities  available  against  Frankenberg  v.  First  National  Bank, 

the  vendor,  supposmg  his  indorsement  lb.  46. 

not  to  have  been  afterwards  obtained.         The  fact  that  an  indorsee  of  a  note 

Whistler  v.  Forster,  14  C.  B.  k.  b.  248 ;  took  it  with  knowledge  of  the  death  of 

Tucker  v.  Tucker,  119  Mass.  79;  Foss  the  maker   is  immaterial.     Clark  v. 

V.  Nutting,  14  Gray,  484;  Nichols  v.  Thayer,  106  Mass.  216.    See  Monu- 

Gross,  26  Ohio  St  426 ;  Patterson  v.  ment  Bank  o.  Globe  Works,  101  Mass. 

Cave,  61  Mo.  489.    Indeed,  there  could  67. 

be  no  question  in  such  a  case;  for  as         The  mere  fact  that  the  plaintiff  pur- 

we  have  seen  in  a  preceding  note,  the  chased  tlie  paper  from  a  broker,  raises 

want  of  indorsement  to  the  purchaser  no  presumption  as  to  the  ownership 

of  a  note  not   payable  to   order  or  thereof,  beyond  that  which  the  posses- 

already  indorsed  in  blank  (the  only  sion  and  power  of  disposition  imply, 

kindof  paper  now  under  consideration)  '  Atlas  National  Bank  v.  Savery,  127 

leaves  the  legal  title  in  the  vendor,  and  Mass.  76. 

the  purchaser  must  therefore  sue  in         It  is  well  settled    that  a  general 

the  name  of  that  party.    Ante,  p.  188.  course  of  dealing  may  be  shown  be- 

A  note  or  bill  may  be  negotiated  on  tween  the  parties  to  a  bill  or  note,  as 
the  last  day  of  grace  within  business  giving  character  to  a  particular  trans- 
hours,  and  the  purchaser  acquires  a  action  within  its  scope,  and  as  afford- 
good  title,  unless  he  has  notice  of  some  ing  an  inference  that  a  bill  or  note  dis- 
defence.  Farrell  v.  Lovett,  68  Maine,  counted  within  it  was  so  discounted 
826 ;  Crosby  v.  Grant,  86  N.  H.  278.  with  constructive  notice  of  any  exist- 
Gross  negligence  is  not  sufficient  to  ing  infirmity.  First  National  Bank  v. 
let  in  equities  against  the  indorsee.  lb.  Goodsell,  107  Mass.  149;  Merriam  v. 
As  to  gross  negligence,  see  ante,  pp.  Granite  Bank,  8  Gray,  264. 
440,  442.    But  it  seems  that  a  negotia* 
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Grant  and  Gary  v.  Ellicott. 

(7  Wendell,  227.     Sapreme  Court  of  New  York,  May,  1831.) 

Accommodation  paper.  Holder  with  notice.  —  In  an  action  by  an  indorsee  of  a  bill 
of  exchange  against  the  acceptor,  it  is  no  defence  that  the  bill  was  accepted 
for  the  accommodation  of  the  drawer,  and  that  the  indorsee  bad  knowledge 
of  the  fact  when  he  took  the  bill. 

The  case  is  stated  in  the  opinion  of  the  court. 

Say  AGE,  C.  J.  The  defendant  says  he  ought  not  to  pay 
the  bill,  because  no  consideration  passed  between  him  and 
Graham,  and  this  was  known  to  the  plaintiffs ;  that  is,  the 
defendant  accepted  the  bill  for  the  accommodation  of  the 
drawer,  which  the  plaintiffs  knew.  This  is  no  defence ;  it 
was  so  decided  in  Smith  v.  Knox,  3  Esp.  46.  Lord  Eldon 
there  held  that,  where  a  bill  is  given  for  the  accommodation 
of  the  drawer  or  payee,  and  is  sent  into  the  world,  it  is  no 
answer  to  an  action  upon  it  against  the  acceptor,  that  he 
accepted  it  for  the  accommodation  of  the  drawer,  and  that 
the  fact  was  known  to  the  holder.  In  such  case,  the 
holder,  if  he  gave  a  bona  fide  consideration  for  it,  is  entitled 
to  recover,  though  he  had  full  knowledge  of  the  transaction. 
In  that  case,  the  plaintiff  produced  no  proof,  but  of  hand- 
writing of  the  parties  to  the  bill. 

The  case  of  Charles  v.  Marsden,  1  Taunt.  224,  was  very 
like  this  case.  The  action  was  brought  by  the  indorsee 
against  the  acceptor.  The  defendant  pleaded  that  it  was 
accepted  for  the  accommodation  of  the  drawer,  and  without 
any  consideration,  and  that  this  was  known  to  the  plaintiffs 
when  they  took  the  bill,  after  it  was  due.  Mansfield,  C.  J., 
says :  ^^  There  is  no  allegation  of  fraud  in  this  plea,  nor  any 
allegation  that  the  plaintiff  did  not  give  a  valuable  considera- 
tion for  this  bill ;  it  must,  therefore,  be  presumed  that  he  did." 
Lawrence,  Justice,  says:  ^^In  the  present  case,  it  is  to  be 
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supposed  that  the  party  (drawer)  persuades  a  friend  to  accept 
a  bill  from  him,  because  he  cannot  lend  him  money,  would 
there  be  any  objection,  if,  with  the  knowledge  of  the  circum- 
stance that  this  is  an  accommodation  bill,  some  person  should 
advance  money  upon  it  before  it  was  due  ?  Then  what  is  the 
objection  to  his  furnishing  it  after  it  is  due?  For  there  is 
no  reason  why  a  bill  may  not  be  negotiated  after  it  is  due, 
unless  there  was  an  agreement  for  the  purpose  of  restrain- 
ing it" 

I  know  of  no  decision  supporting  this  plea,  and  it  would  be 
extremely  prejudicial  to  commercisd  paper  if  it  could  be  sup- 
ported. The  acceptor  in  a  bill  is  considered  in  the  same 
light  as  an  indorser  of  a  promissory  note ;  and  it  is  well 
known  that  much  of  the.  paper  discounted  in  our  banks  is 
accommodation  paper,  and  it  never  has  been  supposed  that 
the  indorser  in  such  case  is  not  liable. 

Judgment  for  plaintiff  on  demurrer,  with  leave  to  amend, 
on  payment  of  costs. 


Small  et  dl.  v.  Smith. 

(1  Denio,  688.    Supreme  Court  of  New  York,  October,  1845.) 

FraudulaU  diversion,  —  One  who  purchases  aocommodation  paper,  with  know^ 
edge  that  the  terms  and  conditions  on  which  the  accommodation  was  given 
have  been  yiolated,  is  not  a  bona  Jido  holder  as  against  the  party  who  lent 
his  name  for  aocommodation. 

Thb  case  is  stated  in  the  opinion  of  the  court. 

Bbabdslby,  J.  If  the  evidence  given  on  the  trial  was 
true,  and  that  was  for  the  jury  to  determine,  it  is  perfectly 
clear  that  the  note  was  delivered  to  the  plaintiffs  in  violation 
of  the  agreement  upon  which  it  had  been  indorsed  by  the  de- 

29 
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fendant.  The  plaintifiEs,  therefore,  were  not  entitled  to  recover, 
unless  they  received  it  bona  fide  and  upon  a  valuable  consid- 
eration. Both  were  necessary.  It  must  have  been  received 
in  good  faith,  without  notice  of  the  arrangement  on  which 
the  indorsement  had  been  made,  and  the  transfer  must  have 
been  upon  what  the  law  regards  as  a  valuable  consideration. 
These  principles  admit  of  no  dispute  ;  and  although,  upon 
some  points  of  commercial  law  in  close  proximity  to  those  I 
have  stated,  discordant  opinions  may  be  found.  Stalker  v. 
McDonald,  6  Hill,  93,  Swift  v.  Tyson,  16  Peters,  1,  there  is 
entire  harmony  as  to  those  I  have  mentioned. 

The  judge  charged  that,  if  the  plaintiffs  received  the  note 
in  payment  and  satisfaction  of  a  debt  due  to  them  from  Hul- 
hurt,  the  maker  of  the  note,  that  was  a  sufficient  considera- 
tion for  its  transfer,  and  they  thereby  became  purchasers  for 
value.  This,  as  a  legal  proposition,  is  not  questioned;  but 
the  bill  of  exceptions  fails  to  show  any  evidence  to  which  this 
principle  could  be  applied.  There  was  no  proof  which  tended 
to  show  that  the  note  had  been  transferred  in  extinguishment 
of  the  debt  of  Hulburt.  The  judge,  therefore,  in  my  view  of 
the  case,  erred  in  submitting  that  question  to  the  jury. 

But  I  shall  not  dwell  on  this  point,  for  the  case  may  be 
disposed  of  on  the  question  of  good  faith. 

It  appears  by  the  testimony  of  Hulburt  that  he  was  indebted 
to  the  plaintiffs  in  a  sum  exceeding  the  amount  of  this  note, 
and  that  Small,  one  of  the  plaintiffs,  came  to  Vienna,  where 
Hulburt  resided,  to  secure  payment  of  said  debt.  Small  pro- 
posed to  Hulburt  to  give  a  note  at  one  year  with  security,  and 
the  defendant,  who  lived  in  another  county,  was  spoken  of 
for  that  purpose.  Small  said  he  would  take  the  defendant  as 
surety,  and  it  was  arranged  that,  while  Small  was  absent  (as 
he  was  going  West  for  a  few  days),  Hulburt  should  go  to  the 
defendant's  residence  in  order  to  obtain  him  as  such  surety. 
Pursuant  to  this  arrangement,  Hulburt  went  to  see  the  de- 
fendant, and  told  him  what  he  wanted.     At  first  the  defend- 
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ant  refused  to  indorse ;  but  it  was  finally  agreed  between 
them  that  he  would  indorse  the  note  upon  condition  that  one 
Austin,  who  then  held  a  note  given  by  the  defendant,  should 
deposit  the  same  with  a  third  person,  there  to  remain  until 
the  defendant  should  be  discharged  from  said  indorsement. 
The  note  in  question  was  accordingly  signed  by  Hulburt  and 
indorsed  by  the  defendant ;  but  it  was  not  to  be  transferred 
to  Small,  or  used  in  any  manner,  until  the  one  held  by  Austin 
had  been  deposited  under  said  arrangement.  Hulburt  re- 
turned with  the  note  to  Vienna,  where  Austin  lived,  and  told 
him  of  the  arrangement  under  which  the  indorsement  had 
been  made.  Austin  declined  to  comply  Mdth  that  arrange- 
ment ;  but  Hulburt,  as  he  states,  left  the  note  in  suit  on 
Austin's  table,  and  did  not  see  it  again  until  Small  had 
returned  to  Vienna.  Hulburt  first  saw  Small  after  his  re- 
turn at  Austin's  office,  where,  on  arriving  at  the  office,  accord- 
ing to  the  testimony  of  Hulburt,  Small  said  to  him :  ^'  We 
have  fixed  that  matter,  and  Mr.  Austin  has  let  me  have  the 
note."  The  witness  then  inquired  of  Austin,  in  Small's  pres- 
ence, in  what  manner  the  note  had  been  turned  out,  and 
whether  the  arrangement  of  the  defendant  had  been  complied 
with,  to  which  Austin  made  no  answer ;  but  Small  said  he 
had  prevailed  on  Mr.  Austin  to  indorse  the  note,  and  he  had 
got  it.  This,  according  to  the  witness  (Hulburt),  was  all 
which  passed  at  that  time.  Another  witness  (Paul),  who 
was  present,  said  the  remark  of  Hulburt  to  Austin  was  that 
he  supposed  he  had  not  turned  out  the  note  without  comply- 
ing with  the  request  of  Mr.  Smith,  the  defendant,  to  which 
Austin  made  no  answer ;  but  Small  said  he  had  prevailed  on 
Mr.  Austin  to  indorse  the  note,  and  had  released  Mr.  Smith. 
It  is  not  material  which  of  these  witnesses  was  correct  as 
to  the  form  of  the  remarks  made  at  that  time.  Both  come 
to  the  same  result ;  for  what  was  said,  according  to  the  state- 
ment of  either  witness,  was  full  notice  to  Small  that  the 
indorsement  had  been  procured  upon  some  arrangement  or 


452         BONA  FIDE  HOLDER  FOB  VALUE. 

condition  which  had  not  been  complied  with.  Here,  then. 
Small  had  actual  notice  tl\|tt  the  indorsement  was  conditional ; 
and,  if  the  note  was  subsequently  transferred  to  him,  he 
would  necessarily  take  it  subject  to  that  condition.  When 
this  notice  was  given,  the  note  was  in  Small's  hands.  He  had 
received  it,  as  he  said,  of  Mr.  Austin.  But  it  cannot  be  pi'e- 
tended  he  had  received  it  of  Austin  upon  any  consideration 
moving  between  them.  Indeed,  the  first  remark  of  Small  to 
Hulburt,  and  all  that  was  said  on  that  occasion,  goes  to  show 
that  whatever  might  have  been  done  by  Austin  had  been  done 
for  Hulburt,  and  not  for  himself,  and  in  furtherance  of  the 
negotiation  which  had  been  commenced  between  Hulburt 
and  Small.  It  is  not  shown  that  Austin  had  authority  from 
Hulburt  to  transfer  this  note  to  Small  on  any  terms,  although 
it  may  be  inferred  that  he  was  authorized  to  do  so,  on  com- 
plying with  the  condition  upon  which  the  defendant's  indorse- 
ment had  been  made.  Small  did  not  set  up  that  he  had 
received  the  note  as  the  property  of  Austin,  and  the  whole 
transaction  shows  he  did  not.  He  could  not,  therefore,  upon 
the  facts  as  disclosed  by  the  witnesses,  pretend  that  he  had 
acquired  title  to  the  note  in  any  manner  before  he  was  ap- 
prised by  Hulburt  that  the  indorsement  was  made  on  a  con- 
dition which  had  not  been  performed.  It  is  more  a  matter  of 
inference  than  of  any  thing  like  direct  proof,  that  Hulburt  at 
any  time  assented  to  the  transfer  of  the  note  to  Small ;  but, 
if  he  did  so,  after  notice  to  Small  of  the  condition  on  which 
the  indorsement  had  been  made,  it  is  plain  that  the  plaintiff 
ought  not  to  recover,  as  the  condition  has  never  been  per- 
formed. If  the  plaintiffs  claim  as  purchasers  of  the  note  from 
Austin,  they  are  met  by  two  objections :  first.  Small,  one  of 
the'  plaintiffs,  was  aware  that  the  note  belonged  to  Hulburt, 
and  not  to  Austin ;  and,  secondly,  it  is  not  shown  that  the 
plaintiffs  paid  or  advanced  any  thing  to  Austin,  or  that  any 
consideration  passed  between  them  for  the  transfer  of  the 
note.     And  as  to  Hulburt,  if  he  assented  to  the  transfer  of 


STODDARD  V.  KIMBALL.  458 

the  note  to  Small,  it  was  after  explicit  notice  that  the  indorse- 
ment was  conditional,  as  is  prove(\,  by  the  testimony  of  both 
Paul  and  Hulburt.  Had  the  case  been  put  to  the  jury  upon 
the  point  of  notice,  with  suitable  explanations,  there  is  no 
doubt  what  the  verdict  should  and  would  have  been,  unless 
these  witnesses  were  wholly  discredited.  I  think  the  case 
was  not  so  submitted  to  t)ie  jury,  and  that  it  should  be  sent 
back  for  a  new  trial.  New  trial  granted. 


Chables  Stoddabd  et  al.  v.  John  Kimball.  ' 

(6  Ciuhing,  469.    Supreme  Court  of  MassachuBettB,  October,  1850.) 

MisapplicfUion. — In  an  action  by  the  indonee  against  the  indoner,  who  had 
indorsed  the  paper  for  the  maker's  accommodation,  the  indorser  cannot  raise 
the  defence  that  the  note  was  misapplied  bj  the  maker,  without  showing  that 
the  plaintiff  had  knowledge  of  the  misapplication. 

Amount  of  recovery.  — If  accommodation  paper  has  been  taken  to  secure  a  pre- 
existing debt  of  a  less  amount  than  that  expressed  on  the  Ikoe  of  the  paper, 
the  holder  can  recover  against  the  accommodation  indorser  only  the  amount 
of  the  debt,  if  he  (the  holder)  is  not  liable  to  any  third  person  for  any  surplus. 

The  case  is  stated  in  the  opinion  of  the  court. 

Shaw,  C.  J.  This  was  a  suit  brought  by  the  plaintiff  as 
indorsee  of  a  promissory  note  against  the  defendant  as  in- 
doraer.  The  defence  relied  on  was,  that  the  defendant  in- 
dorsed the  note,  at  the  request  and  for  the  accommodation  of 
the  maker,  for  a  special  purpose,  —  that  of  taking  up  another 
note,  on  which  he  was  indorser,  and  that  it  was  not  so  applied, 
but  was  negotiated  to  the  plaintiff  as  collateral  security  for  a 
debt  due  to  them.  The  defendant  also  contended  that  the 
plaintiffs,  at  the  time  of  taking  the  note,  had  notice  of  the 
misapplication  of  the  same,  as  abave  stated;  but  this  fact 
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was  left  to  the  jury,  who  found  that  the  plaintiflGs  had  no  such 
notice. 

It  further  appeared  that  some  payments  had  been  made  by 
the  maker  of  the  note  to  the  plaintiffs,  towards  the  discharge 
of  the  debt,  for  securing  which  to  the  plainti&  this  note  was 
received,  and  also  that  the  maker  b6ing  insolvent,  the  plain- 
tiffs proved  this  debt  against  his  estate,  and  received  a  divi- 
dend. 

The  defendant  contended  that,  if  liable  at  all,  he  was  liable 
only  for  the  balance  of  the  debt  due  the  plaintiff,  if  less  than 
the  amount  of  the  note ;  and  the  judge  who  tried  the  cause 
so  ruled,  subject  to  the  opinion  of  the  whole  court,  and,  in 
case  they  should  be  of  opinion  that  the  plaintiff  are  entitled 
to  recover  the  whole  amount,  the  verdict  is  to  be  altered  and 
amended  accordingly. 

We  think  the  direction  was  right.  An  indorser  of  an 
accommodation  note,  passed  by  indorsement  to  a  bona  fide 
holder  in  due  course  of  business,  is  effectually  bound  to  all 
the  liability  to  which  by  law  the  indorser  of  a  business  note 
is  liable.  He  stipulates  to  take  on  himself  the  qualified  ob- 
ligation of  one  who  indorses  and  puts  in  circulation  a  note 
taken  by  himself  for  value  in  the  course  of  busiDess. 

If,  indeed,  an  accommodation  note  is  obtained  from  another 
by  fraud,  deception,  or  false  practices,  or  having  been  obtained 
for  one  purpose  is  fraudulently  misapplied  to  another,  and  it 
is  negotiated  to  one,  even  for  value,  with  full  notice  of  the 
fraud  in  obtaining  or  misusing  it,  he  cannot  recover ;  he  is 
not  a  bona  fide  holder ;  an  attempt  to  recover  it  would  make 
him  a  partaker  in  the  fraud ;  and  the  same  would  be  true  of 
a  business  note. 

In  the  present  case,  it  appearing  that  the  note  was  nego- 
tiated to  the  plaintiffs  before  it  was  due  for  a  valuable  con- 
sideration, and  the  jury  having  found  that  they  took  it  without 
notice  of  the  misapplication  by  the  maker,  it  is  clear  that  they 
have  a  right  to  recover,  and  the  only  remaining  question  is 
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for  what  amount  they  may  recover.  In  general,  the  holder 
of  an  indorsed  note  will  be  entitled  to  recover  the  whole 
amount  of  the  face  of  the  note,  because  the  presumption  of 
fact,  in  the  absence  of  counter-proof,  is,  that  he  gave  the  full 
value  for  it,  or  that  he  took  it  from  some  other  holder  for 
value,  .to  collect  the  amount,  receive  a  certain  part  to  his  own 
use,  and  account  to  the  party  from  whom  he  took  it  for  the 
surplus.  Having  taken  it  to  secure  a  pre-existing  debt,  of  a 
less  amount,  he  is  a  holder  for  value  in  his  own  right,  only  to 
the  amount  of  the  debt  due  him.  If,  therefore,  it  appears  in 
proof  that  the  plaintiff  is  not  accountable  to  any  third  person 
for  any  surplus,  then  there  is  no  reason  why  he  should  recover 
any  more  than  the  balance  of  the  debt,  for  which  he  is  a  bona 
fide  holder  for  value.  Here  it  appeal's  that  the  plaintiff  re- 
ceived this  note  of  the  maker,  for  whose  accommodation  the 
defendant  indorsed  it.  It  being  obvious  that  the  plaintiff  can 
recover  nothing  as  trustee  for  the  party  from  whom  he  re- 
ceived it,  he  is  liable  over  to  nobody  for  the  surplus,  and, 
therefore,  can  have  judgment  only  for  the  amount  due  to  him- 
self, for  his  own  use  and  in  his  own  right,  which  is  so  much 
of  the  note  as  may  be  necessary  to  satisfy  the  balance  of  the 
debt,  for  the  security  of  which  he  received  it. 

Judgment  on  the  verdict  for  the  plaintiff  for  the  smaller 
sum. 


(  1.  NoUce  of  Aoeommodatum,  —  The  12  Met.  Sll ;    Moison  v.  Hawley,  1 

subject  of  the  present  note  was  partly  Blatchf.  409 ;  Winters  v.  Home  Ins. 

anticipated  in  the  precediiig  one.   Ante,  Co.,  80  Iowa,  172 ;  Lord  v.  Ocean  Bank, 

pp.  4d9,  448,  444.    The  doctrine  of  the  20  Penn.  St  884 ;  Duncan  v.  Qilbert,  6 

principal  case,  Grant  v,  EUicott,  is  fun-  Dutch.  621 ;  Halj  v.  Lane,  2  Atk.  181 ; 

damental,  to  wit,  that  taking  acoommo-  Fentum  t.  Pocock,  6  Taunt.  192 ;  Kemp 

dation  paper  with  notice  that  the  defend-  v.  Balls,  10  Ex.  007.    And  the  same  is 

ant  was  the  party  who  gave  the  accom-  of  course  true  where  the  party  signs  as 

modation  is,  when  the  paper  was  taken  surety  eo  nomiM,    Bank  of  Rutland  v, 

hefore  maturity,  no  defence.    Brown  v.  Buck,  6  Wend.  66.    Indeed  eridence 

If  ott,  7  Johns.  861 ;  Montross  v,  Clark,  that  the  plaintiff  took  the  paper  with 

'  2  Sandf.  116 ;  Teaton  o.  Bank  of  Alex-  notice  that  it  was  given  or  indorsed  by 

andria,  6  Cranch,  49 ;  Violett  v.  Patton,  the  defendant  for  accommodation  wiU 

6  Cranch,  142 ;  Thompson  9.  Shepherd,  not  even  suffice  to  require  the  plaintiff 
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to  show  that  he  paid  value  for  it  Dun-  for  value  and  hefore  maturity.  lb. ; 
can  v.  Gilbert,  supra ;  Grant  v.  EUicotti  Duncan  v.  Gilbert,  6  Dutcher,  621 ; 
ante,  p.  448 ;  Ross  v.  Bedell,  6  Duer,  Fulton  Bank  v.  Phceniz  Bank,  1  Hail, 
467 ;  Knight  v,  Pugh,  4  Watts  &  S.  662 ;  Catlin  v.  Hansen,  1  Duer,  809 ; 
446 ;  Charles  v.  Marsden,  1  Taunt.  Munroe  v.  Cooper,  6  Pick.  412 ;  Bailey 
224.  V.  Bidwell,  18  Mees.  &  W.  78 ;  Smith 
In  no  case,  however,  is  the  per-  v.  Braine,  16  Q.  B.  244;  Harvey  v. 
son  lending  his  name  for  accommoda-  Tower,  6  Ex.  666. 
tion,  or  as  a  surety,  liable  to  the  per-  Any  material  diversion  of  the  credit 
son  for  whose  benefit  he  thus  loans  his  from  the  intended  and  understood  pur- 
credit.  See  Thompson  v,  Clubley,  1  pose,  made  without  consent  of  the 
Mees.  &  W.  212 ;  Whitwell  v.  Crehore,  defendant,  wiU,  it  is  apprehended,  be 
8  La.  640.  deemed  fraudulent  within  the  rule. 
We  have  also  seen  that  the  authori-  The  difficulty  is  as  to  what  constitutes 
ties  are  in  conflict  as  to  the  effect  of  a  material  diversion.  If  the  defend- 
taking  accommodation  paper  after  ma-  ant's  credit  was  loaned  generally,  it 
turity ;  the  English  authorities  holding  seems  that  the  question  of  diversion 
such  fact  no  defence,  while  those  of  cannot  arise,  unless  before  the  nego- 
New  York,  Pennsylvania,  and  Massa-  tiation  of  the  paper  the  defendant  has  - 
chusetts  hold  the  contrary.  Ante,  p.  444.  withdrawn  or  modified  his  credit,  and 
But  it  is  clear  by  all  the  authorities,  the  plaintiff  has  purchased  with  notice 
doubtless,  that  though  the  plaintiff  may  of  the  fact.  Mohawk  Bank  v.  Corey, 
have  purchased  the  accommodation  1  Hill,  618;  Schepp  v:  Carpenter,  49 
paper  after  its  maturity,  still  if  any  Barb.  642;  Deems  v.  Crook,  1  Edm. 
prior  holder  could  recover  against  the  Sel.  Cas.  96. 

party  who  has  loaned  his  credit,  the  It  is  sometimes  said  that  there  can 
indorsee  who  purchased  after  maturity  be  no  diversion,  such  as  to  defeat  the 
can  do  so.  Thompson  v.  Shepherd,  12  claim  of  the  indorsee  against  the  ac- 
Met.  811.  commodating  party,  when  the  latter  is 
§  2.  Fraudulent  Diversion,  —  If  the  not  interested  in  the  use  to  be  made  of 
holder  purchased  the  note,  bill,  or  his  credit.  Mohawk  Bank  v.  Corey, 
check  with  notice  of  a  fhiudulent  diver-  supra ;  Fetters  v.  Muncie  Bank,  84  Ind. 
sion  of  the  defendant's  credit  from  the  261 ;  Purchase  v.  Mattison,  0  Duer,  87 ; 
purpose  for  which  it  was  given,  the  De  Zang  v.  Fyfe,  1  Bosw.  886.  He  is 
plaintiff  cannot  recover,  as  was  decided  interested,  for  example,  when  he  has 
in  the  principal  cases.  Small  v.  Smith  given  the  use  of  his  name  for  the  re- 
and  Stoddard  v.  Kimball,  and  in  Chic-  newal  of  a  note  of  the  person  accom- 
opee  Bank  v.  Chapin,  8  Met.  40 ;  War-  modated,  to  which  note  he  (the  present 
dell  V.  Howell,  9  Wend.  170 ;  Brown  v.  defendant)  had  also  given  the  credit 
Taber,  6  Wend.  666 ;  Key  v.  Flint,  8  of  his  signature.  When  the  new  ao- 
Taunt.  21 ;  Evans  v,  Kymer,  1  Bam.  commodation  paper  is  used  for  another 
&  Ad.  628 ;  and  in  many  other  cases,  purpose  than  for  taking  up  the  old  note 
unless  between  the  plaintiff  and  the  as  agreed,  there  is  a  diversion,  and  an 
defendant  there  be  one  who  might  have  indorsee  with  notice  cannot  recover, 
recovered  against  the  same  defendant.  Mohawk  Bank  o.  Corey,  wupra. 
Farmers'  &  C.  Bank  v.  Noxon,  46  N.  Y.  On  the  other  hand,  it  is  said  that 
762.  And  evidence  of  a  fraudulent  where  the  accommodation  party  sup- 
diversion  is  sufficient  to  require  the  posed  that  his  credit  was  to  be  used 
plaintiff  to  show  that  he  took  the  paper  to  raise  money,  when  in  fact  it  was 
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ufed  to  pay  a  debt,  he  is  not  interested  6  Wend, 
in  the  change,  and  is  liable  to  a  holder  tupra;  Grai 
for  value.  Fetters  v,  Muncie  Bank,  Powell  v.  Wi 
tupra ;  Duncan  v.  Gilbert,  5  Dutch,  of  Chenango 
621,  625.  Indeed,  it  is  said  to  be  well  On  the  othei 
settled  that  when  a  note  is  indorsed  sufficient  to  defc 
for  the  accommodation  of  the  maker,  tiff  with  notice  wh) 
to  be  discounted  at  a  particular  bank,  been  injured  by  thi 
it  is  no  fraudulent  misappropriation  of  of  his  credit.  Crook\  \  ^m. 
it  to  have  it  discounted  at  another  bank,  &  Ad.  909 ;  Uther  <;.  Ri,  /vd.  &  £. 
or  to  use  it  in  payment  of  a  debt  "  or  784.  ^ 
otherwise  "  for  the  credit  of  the  maker.  The  defence  of  notice  of  a  fraud- 
Duncan  V.  Gilbert,  supra;  Powell  v,  ulent  diyersion,  it  should  be  added. 
Waters,  17  Johns.  177 ;  Bank  of  Che-  is  available  only  to  the  party  who 
nango  v.  Hyde,  4  Cowen,  667 ;  Bank  of  gave  the  accommodation.  Wardell  v, 
RuUand  r.  Buck,  6  Wend.  66;  Zell-  Hughes,  8  Wend.  418.  In  this  case,  the 
meyer  v.  Caffee,  6  Duer,  94.  misuse  of  the  paper  was  set  up  by  the 
But  it  may  be  doubted  if  the  rule  parties  themselves  who  had  been  guilty 
be  not  too  narrow  in  requiring  the  of  it ;  but  the  result  would  doubtless 
party  granting  the  accommodation  to  have  been  the  same  had  the  defence 
have  any  interest,  in  this  sense,  in  the  been  attempted  by  any  one  else  than 
paper.  If  he  should  choose  to  say  to  the  party  whose  confidence  had  been 
the  party  seeking  the  accommodation  abused.  The  defendant  cannot  avail 
that  he  will  lend  him  his  credit  upon  himself  of  equities  not  attaching  to  hit 
the  sole  condition  of  his  using  the  own  contract 
I  paper  in  a  particular  way,  and  this  §  8.  Amount  of  Recovery  against  Ac" 
condition  should  afterwards  be  violated  eommodation  Party.  —  The  amount  for 
I  by  the  party  to  be  benefited,  to  the  which  the  accommodation  party  is  lia- 
'  knowledge  of  the  plaintiff^,  it  seems  ble  depends  upon  circumstances.  If 
j  contrary  to  all  notions  of  Justice  and  the  holder  bought  the  paper  for  a  val- 
good  law  to  allow  him  to  recover  of  uable  consideration,  without  notice  of 
the  accommodating  party,  unless  some-  the  nature  of  the  defendant's  engage- 
body  before  him  could  do  so.  ment,  he  is  entitled  to  recover  the 
It  is  clear,  however,  that  if  the  entire  sum  stipulated  upon  the  face  of 
paper  has  accomplished  substantially  the  instrument,  though  he  may  have 
the  purpose  contemplated  in  the  ao-  paid  much  less.  He  has  bought  it  for 
eommodation,  that  is  enough  to  entitle  what  the  vendor  was  willing  to  take 
a  holder  for  value  to  recover;  suppos-  for  it,  and  he  is  entitled  to  receive  the 
ing,  of  course,  if  the  defendant  is  a  entire  amount. 

drawer  or  an  indorser,  the  proper  steps         If,    however,    the   purchase    were 

have  been  taken  to  make  his  contin-  tainted  with  usury,  instead  of  being  an 

gent  engagement  absolute.    Duncan  v,  open,  bona  fide  purchase  of  the  paper 

Gilbert,    6    Dutch.  641 ;    Wardell  v.  at  its  market  value,   then,  in  those 

Howell,  9   Wend.  170.     And  if  the  States  in  which  usury  laws  prevail,  the 

agreement  as  to  its  use  be  not  one  of  purchaser   could  not  recover  against 

substance,  as  where  it  relates  merely  the  accommodation  party.    Cameron  v, 

to  the  place  of  discount,  notice  of  it  Chappell,  24  Wend.  94. 
by  a  purchaser  for  value  cannot  be        But  though  a  person  has  taken  ao- 

material.    Bank  of  Rutland  v.  Buck,  eommodation  paper  for  value,  without 
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Qtiiry,  and  without  notice  of  the  fact  donee  is  the  title  of  all  the  prior  par- 
of  accommodation  (to  take  with  notice,  ties  to  the  paper.  Edwards  r.  Jones,  2 
if  the  purchaser  have  no  notice  of  a  Mees.  &  W.  414,  418,  Parke,  B.  This 
material  diversion,  is  no  defence  in  toto  was  prohabljr  a  case  of  paper  taken  for 
in  any  case),  it  does  not  follow  that  he  a  debt.  It  was  an  accommodation  note 
is  entitled,  necessarily,  to  recover  the  as  to  the  defendant,  and  the  plaintiff 
whole  amount  of  the  paper.  He  may  was  a  holder  for  value  for  less  than 
have  taken  it  by  way  of  security  or  of  half  its  face ;  and  yet  Mr.  Baron  Parke 
conditional  payment  of  a  debt ;  and  in  said  that  the  plaintiff  was  entitled, 
that  case  he  will  be  entitled  to  recover  prima  faciei  to  recover  the  whole.  The 
only  the  amount  of  the  debt  for  the  plaintiff  had  originally  sued  for  the 
security  or  payment  of  which  he  took  entire  amount  of  the  note,  not  knowing 
the  accommodation  paper ;  unless  be-  that  it  was  accommodation  paper,  and 
tween  him  and  the  defendant  (the  had  arrested  the  defendant  accord- 
accommodation  party )  there  be  another  ingly.  At  the  trial,  he  reduced  the  sum 
party  who  could  recover  the  entire  claimed  to  the  amount  for  which  he 
amount.  Allaire  v.  Hartshome,  1  Zabr.  held  the  paper;  and  the  defendant 
665 ;  Duncan  v.  Gilbert,  6  Dutch.  641 ;  having  been  released  on  account  of  a 
Williams  V,  Smith,  2  Hill,  801 ;  Ed-  formal  defect  in  the  affidavit  to  bold  to 
wards  v.  Jones,  2  Mees.  &  W.  414 ;  bail,  the  question  now  was  whether  the 
8.  o.  7  Car.  &  P.  688 ;  Bobbins  r.  Maid-  proceeding  for  the  whole  sum  had  been 
stone,  4  Ad.  &  E.  811.  The  plaintiff  in  founded  upon  reasonable  and  probable 
such  erent  may  recover  the  whole ;  but  cause  (under  the  statute  of  48  Geo.  8, 
he  will  hold  the  excess  above  the  c.  46,  §  8),  so  as  to  entitle  the  plaintiff 
amount  of  his  debt  in  trust  for  that  to  his  costs.  The  whole  court  agreed 
prior  party  entitled  to  take  the  whole  that  there  was  probable  cause  for  suing 
in  his  own  right.  Allaire  v.  Harts-  for  the  whole  sum. 
home,  tupra.  In  Duncan  v.  Gilbert  The  same  is  implied  by  the  Ian- 
and  Williams  v.  Smith,  9upra^  there  guage  of  Shaw,  C.  J.,  in  Chicopee 
was  no  one  back  of  the  plaintiff  who  Bank  v.  Chapin,  8  Met  40,  44.  Speak- 
could  have  recovered.  ing  of  a  recovery  by  the  plaintifb  be- 
As  to  this  last  situation,  it  is  pre-  yond  the  sum  for  which  the  note  in 
snmed,  in  the  absence  of  evidence  to  suit  had  been  pledged  to  them,  in  an 
the  contrary,  that  the  present  plaintiff  action  against  an  accommodation  in- 
Is  authorized  to  act  for  the  prior  holder  dorser,  the  Chief  Justice  said :  "  So  fiw 
(entitled  to  recover  the  entire  sum)  as  as  they  would  recover  beyond  that, 
his  trustee  in  the  action.  Allaire  v.  they  would  recover  to  the  use  of  the 
Hartshome,  Bupra,  But  this  presump-  indorser.  But,  if  the  facts  were 
tion  may,  it  seems,  be  rebutted  by  the  proved  which  the  evidence  that  was 
defendant  by  evidence  that  the  prior  offisred  tended  to  prove,  they  oould 
party  has  forbidden  him  to  pay  to  the  not  recover  for  his  use,  because  it 
plaintiff  any  thing  more  than  the  would  show  that  he  was  not  a  hona 
amount  of  the  debt  for  which  the  plain-  fide  holder." 

tiff  took  the  paper.  In  Allaire  o.  Hartshome,  the  doo- 
This  point  was  not  before  the  court  trine  is  more  plainly  stated.  It  is 
in  the  principal  case,  Stoddard  v.  Kim-  there  said  that  if  the  amount  of  the 
ball,  but  of  its  soundness  there  can  be  paper  be  actually  due  from  the  defend- 
no  doubt  Allaire  v.  Hartshome,  1  ant  to  any  party,  no  matter  to  whom, 
Zabr.  666,  670.     TJie  title  of  an  in-  the  indorsee,  though  he  has  not  given 
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• 

the  ftill  value,  may  jet  recover  the  must,  however,  be  some  one  entitled  to 

whole  and  retain    the  sorplus  above  receive  the  surploB.    Allaire  v.  Harts- 

the  sum  claimed  bjr  him  (the  amount  home. 

of  value    given   bjr  him)   as   trustee  The  other  point  in  Stoddard  v.  Kim- 

for    the   party    beneficially    entitled,  ball  tliat   the    plaintiff  would   be  en- 

"  And  this  upon  the  plainest  principles  titled  to  recover  the  whole  sum  from 

of  justice.    The  defendant  owes  the  the  accommodation  party,  if  he  (the 

debt    It  is  immaterial  to  him  in  whose  plaintiff)  is  accountable  to  any  third 

name  the   recovery  is  had.  .  .  .  But  person  for  the  surplus  above  the  amount 

where  the  note  as  between  the  origi-  of  the  debt  for  which   he  took  the 

nal   parties  is  without  consideration,  paper,  is  reaffirmed  in  Hilton  v.  Smith, 

either  as  being  accommodation  paper  6  Gray,  400,  402.    See  further  as  to 

or  as  having  been    misappropriated,  the  amount  of  recovery  against  an  ac- 

there  a  bona  fide  indorsee  for  value  commodation  party,  Williams  v.  Smith, 

will  recover  upon  it  only  the  amount  2  Hill,  801 ;  Holeman  v.   Hobson,   8 

he  has  actually  paid,  provided  there  Humph.  127. 

be  no  (fUier  party  in  interest"    This  was  For  a  further  consideration  of  this 

said  on  authority  of  Lord  Kenyon  in  subject,  the  reader  is  referred  to  the 

Wiffen  V.  Boberts,  1  £sp.  261.    There  note  on  Payment,  pott. 
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Bay  v.  Coddington  et  al. 

(5  Johnson's  Ch.  54.    Court  of  Chancery  of  New  York,  1821.) 

Note  delivered  as  security  for  contingent  liability.  —  A.,  the  agent  of  B.,  receiTed 
negotiable  notes  to  be  delivered  to  B.,  but  delivered  them  to  C.  as  security  for 
responsibilities  incurred  by  C.  in  indorsing  accommodation  paper  for  himself, 
A.  C.  had  not  then  become  chargeable  on  his  said  indorsements.  HM,  that 
C.  was  not  a  bona  fide  holder  for  value,  though  he  did  not  know  that  the  de- 
livery of  the  notes  to  himself  by  A.  was  fVaudulent,  but  believed  A.  to  be  the 
real  owner  of  them. 

The  plaintiff  being  owner  of  a  vessel,  employed  Randolph 
and  Savage,  defendants,  who  were  carpenters,  to  sell  her  on 
a  credit,  and  take  good  notes  in  payment,  and  transmit  the 
same  to  him,  with  an  account  of  their  charges,  which  he  would 
pay.  R.  and  S.  sold  the  vessel  for  $3,875,  and,  on  the  3d  of 
June,  1819,  received  the  notes  of  the  purchasers,  payable  in 
two,  three,  and  four  months,  some  of  them  being  made  pay- 
able to,  and  indorsed  by,  P.  Aymar  &  Co.,  and  the  others  by 
J.  R.  Stewart.  On  the  12th  of  June,  1819,  R.  and  S.  deliv- 
ered  the  notes  so  indorsed  to  the  defendants,  J.  and  C.  Cod- 
dington,  who  were  at  that  time,  as  they  stated  in  their  answer, 
under  heavy  responsibilities  for  R.  and  S.,  as  indorsers  of 
notes  for  their  accommodation,  payable  at  different  times, 
but  all  subsequent  to  the  12th  of  June,  1819,  and  which  they 
were  afterwards  obliged  to  take  up  as  they  fell  due,  amount- 
ing to  above  $17,000.  The  answers  admitted  that  R.  and  S. 
had  stopped  payment,  when  the  notes  so  held  by  them  were 
to  be  delivered  to  J.  and  C.  Coddington. 

The  defendants,  J.  and  C.  Coddington,  denied  all  knowl- 
edge of  the  manner  in  which  the  notes  had  come  to  the  hands 
of  R.  and  S.,  and  alleged  that  they  believed  that  they  were 
the  bona  fide  and  exclusive  property  of  R.  and  S. ;  that  they 
received  these  notes,  with  others,  as  a  guaranty  and  indemnity, 
as  far  as  they  would  avail,  for  their  responsibilities ;  and,  three 
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days  after,  disposed  of  some  of  the  notes  for  cash,  and  did  not 
know,  until  several  days  afterwards,  that  the  notes  belonged 
to  the  plaintifis,  as  stated  in  the  bill.  They  admitted  that, 
when  they  so  received  the  notes,  R.  and  S.  were  not,  in  a 
strict  legal  sense,  indebted  to  them ;  but  that  they  were 
under  large  gratuitous  responsibilities  for  them. 

No  proofs  were  taken,  and  the  cause  came  on  to  be  heard 
on  the  pleadings  only. 

Kbnt,  Chakoellob.  It  is  admitted  that  Randolph  ^and 
Savage  held  the  notes  belonging  to  the  plaintiff,  and  which 
they  transferred  to  the  defendants,  J.  and  C.  Coddington,  on 
the  12tb  of  June,  1819,  as  agents  or  trustees  for  the  plaintiff, 
and  that  they  had  no  authority  to  pass  them  away.  It  was  a 
gross  and  fraudulent  abuse  of  trust,  on  the  part  of  R.  apd  S. 
The  only  question  now  is,  whether  J.  and  C.  G.  are  entitled, 
under  the  circumstances  disclosed,  to  hold  the  notes,  and 
retain  the  amount  of  them  as  against  the  plaintiff. 

Negotiable  paper  can  be  assigned  or  transferred  by  an  agent 
or  factor,  or  by  any  other  person,  fraudulently,  so  as  to  bind 
the  true  owner  as  against  the  holder,  provided  it  be  taken  in 
the  usual  course  of  trade,  and  for  a  fair  and  valuable  consid- 
eration, without  notice  of  the  fraud.  But  the  defendants, 
J.  and  C.  C,  have  not  entitled  themselves  to  the  protection 
of  holders  of  that  description.  The  notes  were  not  negotiated 
to  them  in  the  usual  course  of  business  or  trade,  nor  in  pay- 
ment of  any  antecedent  and  existing  debt,  nor  for  cash,  or 
property  advanced,  debt  created  or  responsibility  incurred,  on 
the  strength  and  credit  of  the  notes.  They  were  received 
from  R.  and  S.,  and  after  they  had  stopped  payment,  and  had 
become  insolvent  within  the  knowledge  of  J.  and  C.  C,  and 
were  seized  upon  by  the  Coddingtons,  as  tabtda  in  naufragio^ 
to  secure  themselves  against  contingent  engagements,  pre- 
viously made  for  R.  and  S.,  and  on  which  they  had  not  then 
become  chargeable.     There  is  no  case  that  entitles  such  a 
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holder  to  the  paper,  in  opposition  to  the  title  of  the  true 
owner.  They  were  not  holders  for  a  yaluable  consideration, 
within  the  meaning  or  within  the  policy  of  the  law. 

In  Miller  v.  Race,  1  Burr.  452,  a  bank-note  was  stolen,  and 
came  to  the  hands  of  the  plaintiff,  and  he  was  held  entitled 
to  it.  But  the  Court  of  King's  Bench  considered  bankniotes 
as  cash,  which  passed  as  money  in  the  way  of  business ;  and 
the  holder,  in  that  case,  came  by  the  note,  for  a  full  and  yalu- 
able consideration,  by  giving  money  in  exchange  for  it,  in  the 
usual  course  of  his  business,  and  without  notice  of  the  rob- 
bery, and  on  those  considerations  he  was  entitled  to  the  amount 
of  the  note.  So,  in  Grant  v.  Vaughan,  3  Burr.  1516, 1 W.  Black. 
785,  a  bill  of  exchange,  payable  to  bearer,  was  lost,  and  the 
finder  paid  it  to  a  grocer  for  teas,  and  took  the  change.  There 
the  court  laid  stress  on  the  facts  that  the  holder  came  by  the 
bill  bona  fide,  and  in  the  course  of  trade,  and  for  a  full  and 
fair  consideration,  and  that,  though  he  and  the  real  owner 
were  equally  innocent,  yet  he  was  to  be  preferred,  for  the 
sake  of  commerce  and  confidence  in  negotiable  paper.  Again, 
in  Peacock  v.  Rhodes,  1  Doug.  638,  a  bill  of  exchange,  with  a 
blank  indorsement,  was  stolen  and  negotiated  to  a  person  who 
took  it  in  the  way  of  his  trade,  for  cloth  sold  and  cash  for  the 
balance,  and  he  was  held  entitled  to  hold  it.  Lord  Mansfield 
placed  reliance  on  the  circumstance  that  it  was  received  in  the 
.course  of  trade.  It  was  ^^  by  reason  of  the  course  of  trade, 
which  creates  a  property  in  the  assignee  or  bearer,"  that  Holt, 
G.  J.,  1  Salk.  126,  Anon.,  held,  that  the  owner  of  a  bank-bill, 
which  was  lost  and  transferred  by  the  finder  to  C.  for  a  valu- 
able consideration,  could  not  maintain  an  action  against  G. 
It  will  not  be  necessary  to  go  further  in  support  of  the  prin- 
ciple which  uniformly  pervades  the  cases  upon  this  point,  and 
I  shall  conclude  with  the  case  of  Collins  v,  Martin,  1  Bos.  & 
Pul.  648,  in  which  it  was  decided  that,  if  bills  of  exchange, 
indorsed  in  blank,  be  deposited  with  a  banker,  to  be  received 
when  due,  and  the  banker  raises  money  on  them  by  pledging 
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them  to  C.Y  and  then  becomes  bankrupt,  C.  could  not  be  sued 
by  the  real  owner,  as  he  took  them  innocently,  without  knowl- 
edge of  the  previous  circumstances.  But  it  is  to  be  observed 
that  C.  there  advanced  money  to  the  banker,  on  the  credit  of 
the  bills ;  and,  as  Eyre,  C.  J.,  observed  in  that  case :  ^^  If  it  can 
be  proved  that  the  holder  gave  no  value  for  the  bill,  then, 
indeed,  he  is  in  privity  with  the  first  holder,  and  affected  by 
all  that  will  affect  him." 

In  short,  I  have  not  been  able  to  discover  a  case  in  which 
the  holder  of  negotiable  paper,  fraudulently  transferred  to 
him,  was  deemed  to  have  as  good  a  title,  in  law  or  equity,  as 
the  true  owner,  unless  he  received  it  not  only  without  notice, 
but  in  the  course  of  business,  and  for  a  fair  and  valuable  con- 
sideration given  or  allowed  on  his  part,  on  the  strength  of 
that  identical  paper.  It  is  the  credit  given  to  the  paper,  and 
the  consideration  bona  fide  paid  on  receiving  it,  that  entitles 
the  holder,  on  grounds  of  commercial  policy  to  such  extraor- 
dinary protection,  even  in  cases  of  the  most  palpable  fraud. 
It  is  an  exception  to  the  general  rule  of  law,  and  ought  not 
to  be  carried  beyond  the  necessity  that  created  it. 

I  shall  accordingly  declare,  that  the  defendants,  J.  and  C. 
Goddington,  are  not  entitled  to  the  notes  or  the  proceeds 
thereof,  as  against  the  plaintiff,  who  was  the  lawful  owner  of 
them  when  they  were  transferred  to  those  defendants,  inas- 
much as  they  did  not  receive  the  notes  in  the  course  of  busi- 
ness, nor  in  payment,  in  whole  or  in  part,  of  any  then  existing 
debt,  nor  for  cash  or  property  advanced,  or  debt  created,  or 
responsibility  incurred  on  the  credit  of  the  notes.  And  I 
shall  direct  that  it  be  referred  to  a  master  to  compute  the 
amount  of  the  said  notes,  with  interest  thereon  from  the 
times  they  were  respectively  payable,  to  the  time  of  making 
the  report ;  and  that  all  the  defendants  in  the  amended  bill, 
or  some  or  one  of  them,  pay  to  the  plaintiff  the  sum  that 
shall  be  reported  as  the  amount  of  the  said  notes,  with  inter- 
est, as  aforesaid,  within  thirty  days  after  the  master  shall 
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have  made  and  filed  his  report,  and  notice  thereof,  and  of 
this  decree,  or  that  the  plaintiff  may  haye  execution  therefor, 
against  all  or  either  of  the  said  defendants,  according  to  the 
course  and  practice  of  the  court. 

And  it  is  further  ordered,  that  the  defendants,  R.  and  S., 
pay  to  the  plaintiff  his  entire  costs  of  this  suit,  to  be  taxed, 
including  the  costs  of  the  original  bill,  and  that  the  plaintiff 
give  credit  upon  the  costs  so  to  be  taxed,  the  charges  and 
commissions  due  from  him  to  the  said  defendants,  R.  and  S., 
upon  the  sale  of  the  vessel  in  the  pleadings  mentioned,  and 
amounting  to  996.87*;  and  that  he  have  execution  for  the 
balance  of  costs,  after  such  deduction,  against  them,  the  said 
R.  and  S.,  according  to  the  course  and  practice  of  the  court. 
And  it  is  further  ordered  that  no  costs  be  taxed  or  allowed 
to  the  plaintiff,  or  to  the  defendants,  J.  and  C.  C,  as  against 
each  other.  Decree  accordingly.^ 


Stalkbb  V,  M'DoKALD  et  al. 
(6  Hill,  93.     Court  of  Errors  of  New  York,  December,  1843.) 

Paper  taken  <u  security  for  antecedent  debt.  —  One  who  takes  a  note  merely  as 
collateral  security  for  an  antecedent  debt,  without  adyandng  any  thing  upon 
it»  or  relinquishing  any  security,  is  not  a  holder  in  the  due  course  of  trade. 

Tboyeb  for  the  alleged  conversion  of  two  promissory  notes 
by  Stalker.  He  came  by  the  notes  in  this  way :  The  firm  of 
Gillespie  and  Edwards,  who  were  in  debt  to  Stalker  on  a  cer- 
tain note  which  they  found  they  could  not  pay,  prevailed  upon 
Stalker  to  withdraw  it  by  delivering  to  him  the  notes  in  ques- 
tion as  security,  for  a  promise  which  they  then  made  to  pay 
their  note  in  a  short  time.     This  firm  stopped  payment  and 

1  This  case  was  afilrmed  in  the  Court  of  Errors,  in  1822.    20  Johns.  687. 
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'failed,  without  paying  their  indebtedness  to  Stalker.    The 
two  notes  in  controversy  were  paid  to  Stalker. 

Walworth,  Chancellob.  The  object  of  this  writ  of 
error  appears  to  be  to  induce  this  court  to  overrule  its  deci- 
sion in  the  case  of  Coddington  v.  Bay,  20  Johns.  687,  and 
to  make  our  decision  conform  to  the  opinion  of  Mr.  Justice 
Story  in  the  recent  case  of  Swift  v.  Tyson,  16  Peters,  1  [post^ 
p.  486],  decided  by  the  Supreme  Court  of  the  United  States. 
Upon  questions  arising  under  the  Constitution  and  laws  of 
the  United  States,  and  upon  the  construction  of  treaties,  the 
decisions  of  that  high  tribunal  are  binding  upon  the  State 
courts  ;  and  we  are  bound  to  conform  our  decisions  to  them. 
But  in  questions  of  local  law,  and  in  the  construction  of  the 
Constitution  and  statutes  of  the  State,  the  decisions  of  the 
highest  court  of  judicature  of  the  State  are  the  evidence  of 
what  the  law  of  the  State  is ;  and  are  to  be  followed  in 
preference  to  those  of  any  other  State  or  country,  or  even  of 
the  United  States.  On  a  question  of  commercial  law,  how- 
ever, it  is  desirable  that  there  should  be,  as^ar  as  practicable, 
uniformity  of  decision,  not  only  between  the  courts  of  the 
several  States  and  of  the  United  States,  but  also  between  our 
courts  and  those  of  England,  from  whence  our  commercial 
law  is  principally  derived,  and  with  which  country  OTir  com- 
mercial intercourse  is  so  extensive.  I  have,  therefore,  thought 
it  my  duty  to  re-examine  the  principles  upon  which  the  deci- 
sion of  this  court  in  Coddington  v.  Bay  was  founded,  notwith- 
standing it  was  deliberately  made,  with  the  concurrence  of  at 
least  one  of  the  ablest  judges  who  has  ever  adorned  the  bench 
of  this  State,  and  has  been  acquiesced  in  and  followed  by  all 
the  courts  of  the  State  for  more^lhan  twenty  years.  And  I 
have  done  it  not  only  out  of  respect  to  the  decision  actu- 
ally made  by  the  Supreme  Court  of  the  United  States  in  the 
case  alluded  to,  but  also  because  the  opinion  of  the  distin- 
guished judge  who  pronounced  its  decision,  is  of  itself  entitled 

80 
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to  very  great  weight  upon  a  question  of  commercial  law ; 
although  what  he  said  in  that  case  respecting  the  transfer 
of  a  negotiable  note  as  a  mere  security  for  the  payment  of  an 
antecedent  debt  was  not  material  to  the  decision  of  any  ques- 
tion then  before  the  court,  and  is  therefore  not  to  be  taken  as 
a  part  of  its  judgment  in  that  case. 

In  Coddington  v.  Bay,  this  court  did  not,  so  far  as  I  have 
been  able  to  discover,  run  counter  to  any  decision  which  had 
ever  been  made  in  this  State  or  in  England,  previous  to  that 
time.  For  the  decision  admits  that  the  bona  fide  holder  of 
negotiable  paper,  who  has  received  it  for  a  valuable  considera- 
tion, without  notice  or  reasonable  ground  to  suspect  a  defect  in 
the  title  of  the  person  from  whom  it  was  taken  in  the  usual 
course  of  business  or  trade,  is  entitled  to  full  protection.  But 
that  where  he  has  received  it  for  an  antecedent  debt,  either 
as  a  nominal  payment  or  as  a  security  for  payment,  without 
giving  up  any  security  for  such  debt  which  he  previously  had, 
or  paying  any  money  or  giving  any  new  consideration,  he  is 
not  a  holder  of  the  note  for  a  valuable  consideration,  so  as 
to  give  him  any  equitable  right  to  detain  it  from  its  lawful 
owner.  This  principle,  of  protecting  the  bona  fide  holder  of 
negotiable  paper,  who  has  paid  value  for  it,  or  who  has  relin- 
quished some  available  security  or  valuable  right  on  the 
credit  thereof,  is  derived  from  the  doctrines  of  the  courts  of 
equity  in  other  cases  where  a  purchaser  has  obtained  the  l^;al 
title  without  notice  of  the  equitable  right  of  a  third  person  to 
the  property.  It  has  been  uniformly  held  by  the  courts  of 
equity  in  such  cases  that  the  purchaser  who  has  obtained  the 
legal  title  as  a  mere  security  or  payment  of  a  pre-existing 
debt,  without  parting  with  any  thing  of  value,  is  not  entitled 
to  hold  the  property  as  against  the  prior  equitable  owner. 
And  if  he  has  paid  but  a  part  of  the  consideration,  or  value 
of  the  property,  he  is  only  entitled  to  be  considered  as  a 
bona  fide  purchaser  pro  tanto.  This  last  principle  was  ap- 
plied by  one  of  the  courts  in  England  to  the  purchaser  of  a 
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negotiable  note,  where  the  indorser  of  a  note  for  j£100,  by 
his  replication  to  the  plea  that  it  was  indorsed  to  him  with- 
out /consideration,  stated  that  it  was  indorsed  to  him  for  the 
consideration  of  £49 ;  and  he  was  only  permitted  to  recover 
tixat  amount  against  the  defendant,  from  whom  the  note 
had  been  obtained  by  the  indorser  without  consideration. 
Edwards  v.  Jones,  7  Car.  &  Payne,  688. 

It  is  somewhat  singular  that  Mr.  Justice  Story  should  rely 
upon  the  opinion  of  Chancellor  Kent  in  the  case  of  Bay  v, 
Coddington,  5  Johns.  Ch.  54,  as  evidence  that  the  decision  of 
this  court  sustaining  his  opinion,  and  affirming  his  decree  in 
the  same  case,  was  a  departure  from  the  law  of  this  State  as 
previously  settled.  And  the  previous  case  of  Warren  v. 
Lynch,  5  Johns.  239,  is  not  in  conflict  with  the  decision  of 
this  court ;  nor  does  it  decide  that  a  pre-existing  debt  is  a 
sufficient  consideration  to  protect  the, holder  of  a  negotiable 
note  which  was  not  valid  as  between  the  original  parties, 
against  the  equitable  rights  of  the  maker  of  the  note,  or 
against  the  rights  of  a  previous  owner.  For  the  note  in  that 
case  was  given  by  Lynch  for  a  vaUd  and  subsisting  debt  by 
the  one  to  whom  the  debt  originally  belonged.  Although  it 
was  taken  in  the  name  of  another  person,  that  person  in- 
dorsed it  in  blank  for  the  purpose  of  enabling  the  person  to 
whom  the  debt  belonged  to  negotiate  it;  and  it  was  then 
transferred  to  the  plaintiff,  immediately  for  aught  that  ap- 
pears, partly  in  payment  or  security  of  a  pre-existing  debt. 
The  question  then  arose  whether  other  creditors  of  the 
former  owner'  of  the  note  were  not  entitled  to  it,  as  being 
still  the  property  of  Rose,  the  original  owner,  or  of  Robertson, 
the  indorser.  What  is  said,  therefore,  as  to  the  pre-existing 
debt,  is  merely  as  to  its  being  a  sufficient  consideration  as 
between  the  plaintiff  and  Rose,  from  whom  the  plaintiff  re- 
ceived the  note.  For,  if  the  transfer  was  valid  as  between 
them,  the  creditors  of  Rose,  who  were  also  endeavoring  to 
obtain  payment  of  a  pre-existing  debt  merely,  acquired  no 
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right  to  the  money  due  on  the  note,  by  their  subsequent  suit 
in  the  nature  of  a  foreign  attachment  in  the  State  of  Vir- 
ginia. The  case  of  Birdseye  t;.  Ray,  4  Hill,  159,  cited  by  the 
plaintiffs  counsel  on  the  argument,  is  a  case  of  the  same 
character.  For  both  claimants  in  that  case  were  endeavor- 
ing to  obtain  preference  in  payment  of  pre-existing  debts. 
And  the  court  decided  that  one  of  them  who  had  secured  a 
specific  lien  upon  the  property  by  purchase  from  the  owner, 
before  the  other  creditor's  execution  was  actually  levied 
thereon,  was  entitled  to  hold  it  as  against  the  execution, 
under  the  provision  of  the  statute  on  that  subject.  In  other 
words,  that,  as  between  creditors  having  equal  equities,  the 
debtor  may  lawfully  prefer  one  to  the  other,  before  an  actual 
levy  upon  his  property  has  been  made. 

There  is  no  doubt  that  the  cases  of  Wardell  v.  Howell,  9 
Wend.  170  ;  Rosa  v.  Brotherson,  10  Wend.  85 ;  Ontario  Bank 
V.  Worthington,  12  Wend.  593 ;  and  Payne  v.  Cutler,  18  Wend. 
605,  the  Supreme  Court  of  this  State,  and  of  Francia  v.  Joseph, 
8  in  Edw.  Oh.. 182,  before  the  Vice-Chancellor  of  the  first  cir- 
cuit, follow  the  decision  of  this  court  in  the  case  of  Coddington 
V.  Bay.  And  they  fully  establish  the  principle  that  to  protect 
the  holder  of  a  negotiable  security  which  has  been  improperly 
transferred  to  him  in  fraud  of  the  prior  legal*or  equitable  rights 
of  others,  it  is  not  sufficient  that  it  has  been  received  by  him 
merely  as  a  security  or  nominally  in  payment  of  a  pre-existing 
debt,  where  he  has  parted  with  nothing  of  value,  nor  relin- 
quished any  security  upon  the  faith  of  the  paper  thus  im- 
properly transferred  to  him  without  any  fault  on  his  part 
I  may  also  add  that  many  other  decisions  to  the  same  effect 
have  been  made  in  this  State,  in  the  different  courts  of  law  and 
equity,  within  the  las^  twenty  years ;  although  most  of  them 
have  not  been  reported. 

It  is  supposed,  however,  by  the  learned  judge  who  de- 
livered the  opinion  of  the  Supreme  Court  of  the  United 
States  in  the  case  before  alluded  to,  that  this  strong  column 
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of  decisions,  supported  as  it  is  by  the  decree  of  Chancellor 
Kent  in  the  case  of  Bay  v,  Coddington,  by  the  opinions  of 
Chief  Justice  Spencer  and  Justices  Wood  worth  and  Piatt  in 
that  case,  and  by  every  judge  who  has  occupied  a  seat  upon 
the  bench  of  the  Supreme  Court  since  1822,  has  been  greatly 
shaken,  if  not  entirely  overturned,  by  two  recent  decisions  of 
the  Supreme  Court.  That  the  judges  who  made  those  two 
decisions  do  not  themselves  so  understand  them,  however,  is 
evidenced  by  the  fact  that  they  have  given  judgment  in  the 
case  now  under  consideration,  in  conformity  with  the  prin- 
ciple of  the  decisions  which  they  are  supposed  to  have  over- 
ruled. And  I  have  not  been  able  to  discover  any  thing  in 
the  opinions  of  the  court,  as  reported  in  the  cases  of  the 
Bank  of  Salina  v.  Babcock,  21  Wend.  499,  and  the  Bank  of 
Sandusky  v.  Scoville,  24  Wend.  115,  which  necessarily  conflicts 
with  any  previous  decision  of  the  Supreme  Court  upon  the 
question  now  under  consideration.  In  the  first  case,  the  note 
was  discounted  at  the  bank  in  the  ordinary  way.  And  the 
proceeds  thereof  were  applied,  by  the  authority  of  the  per- 
sons for  whom  it  was  discounted,  to  pay  up  and  cancel  three 
other  notes  which  were  then  due  to  the  bank ;  upon  two  of 
which  notes,  amounting  to  nearly  the  whole  of  such  proceeds, 
there  was  a  responsible  indorser.  The  court  held  that  the 
effect  of  the  transaction  was  the  same  as  if  the  parties  for 
whose  benefit  the  note  was  discounted  had  actually  received 
the  money  therefor,  and  had  afterwards  applied  it  to  pay  and 
discharge  the  notes  then  due ;  and  that  the  indorser  upon 
those  notes  was  discharged  from  his  liability.  In  the  second 
case,  the  question  arose  under  the  usury  law  as  contained  in 
the  Revised  Statutes,  which  protects  usurious  notes  in  the 
Lands  of  an  indorsee  or  holder  who  oJiall  have  received  the 
same  in  good  faith,  and  for  a  valucMe  consideration.  1  R.  S. 
172,  §  5.  And  the  court  considered  the  transaction  the  same 
as  though  the  money  had  been  actually  paid  to  the  person  for 
Trhose  benefit  the  usurious  note  was  discounted,  and  he  had 
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then  applied  it  in  payment  of  the  former  note ;  bo  that  the 
original  indebtedness  was  extinguished,  and  the  bank  had  no 
other  remedy  to  recover  their  money  except  upon  the  note 
which  was  alleged  to  have  been  originally  tainted  with  usury. 
The  question  in  that  case  was,  whether  the  transaction  was 
equivalent  to  an  actual  payment  of  the  money  for  the  usu- 
rious note,  so  as  to  make  the  bank  a  bona  fide  holder  for  a 
valuable  considei^tion ;  and  not  whether  giving  the  note  for 
a  pre-existing  debt  was  a  payment  of  value.  Under  a  similar 
provision  in  the  English  statute,  it  has  been  decided  that  a 
negotiable  note  tainted  with  usury  was  invalid  in  the  hands 
of  an  innocent  party,  who  had  merely  taken  it  in  payment  of 
an  antecedent  debt  Yallance  v,  Siddell,  2  Nev.  &  Per.  78. 
There  is  nothing  in  the  reports  of  our  own  State  then,  which 
is  in  conflict  with  the  principle  established  in  Coddington  v. 
Bay  in  this  court,  that,  to  protect  the  holder  of  a  negotiable 
security  which  has  been  passed  to  him  in  fraud  of  the  rights 
of  others,  he  must  not  only  have  taken  it  without  notice,  but 
must  also  have  parted  with  something  of  actual  value,  upon 
the  credit  or  faith  thereof;  and  that  merely  receiving  it  in 
security  or  payment  of  an  antecedent  debt,  where  by  the 
settled  rules  of  equity  he  would  not  be  protected  as  a  bona 
fide  purchaser  of  property  in  other  cases,  is  not  sufficient. 

Nor  have  I  been  able  to  find  an  actual  decision  in  the  Eng- 
lish reports,  which  is  in  conflict  with  the  uniform  course  of 
decisions  on  this  subject  in  this  State.  On  the  contrary,  the 
English  judges,  when  speaking  on  this  subject,  generally  use 
the  words  valuable  cormderation^  in  contradistinction  from  a 
mere  valid  or  sufficient  consideration  as  between  indorser  and 
indorsee.  And  that,  receiving  the  note  in  payment  or  secu- 
rity of  a  pre-existing  debt  merely,  is  not  understood  as  receiv- 
ing it  for  a  valuable  consideration,  in  legal  language,  is  evident 
from  the  decision  of  jthe  case  of  Yallance  v.  Siddell,  to  which 
I  have  just  referred. 

I  think  the  learned  judge  was  under  a  mistake  in  supposing 
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that  this  question  {grose  in  England,  and  was  decided  in  the 
case  of  Rose  v.  Van  Mierop*,  8  Burr.  1663.  That  was  a  suit 
brought  against  defendants,  who  had  actually  agreed  with  the 
plaintifiEs  to  honor  their  drafts  for  money  previously  advanced 
by  them  to  a  third  person.  And  the  only  question  was, 
whether  the  indebtedness  of  a  third  person  was  a  sufficient 
consideration  for  the  written  promise  of  the  defendants  to 
accept  the  bills  on  his  account.  One  of  the  earliest  English 
cases,  upon  the. question  which  we  are  considering,  is  the 
anonymous  case  before  Chief  Justice  Holt,  in  1698,  where  a 
bank-note,  payable  to  bearer,  was  lost,  and  the  finder  passed 
it  for  a  valuable  consideration.  In  ah  action  of  trover,  brought 
by  the  loser  against  the  person  to  whom  it  was  thus  passed, 
his  lordship  decided  that  the  action  did  not  lie  against  the 
defendant,  because  he  had  the  note  for  a  valuable  considera- 
tion. 1  Ld.  Raym.  788 ;  s.  c.  1  Salk.  126.  The  next  in  order 
of  time  was  the  case  of  The  Executors  of  Devallar  v.  Herring, 
in  1727,  9  Mod.  45,  where  an  annuity  ticket  was  lost  or  stolen, 
and,  after  passing  through  several  hands,  came  to  Herring,  the 
defendant,  who  purchased  it  for  a  valuable  consideration. 
And  it  was  decided  that  he  was  entitled  to  it,  upon  the  ground 
that  it  had  come  to  his  hands  bona  fide^  and  for  a  valuable  con- 
sideration. In  Haly  v.  Lane,  2  Atk.  18].,  which  came  before 
Lord  Hardwicke,  in  1741,  he  thus  lays  down  the  rule :  "  Where 
there  is  a  negotiable  note,  if  it  comes  into  the  hands  of  a  third 
or  fourth  indorsee,  though  some  of  the  former  indorsees  might 
not  pay  a  valuable  consideration,  yet,  if  the  last  indorsee  gave 
money  for  it,  it  is  a  good  note  as  to  him,  unless  there  should 
be  some  fraud  or  equity  against  him  appearing  in  the  case." 
The  same  principle  of  protecting  the  holder  of  a  negotiable 
instrument,  if  received  by  him  in  the  course  of  trade,  and  for 
a  valuable  consideration,  was  recognized  in  the  opinion  of  the 
Court  of  King's  Bench,  in  1753,  while  Chief  Justice  Lee  pre- 
sided in  that  court.  Maclish  v,  Ekins,  Say.  78.  Then  fol- 
lowed the  case  of  Miller  v.  Race,  1  Burr.  452,  before  Lord 
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Mansfield  and  his  associates,  in  1758,  where  a  bank-note  was 
stolen  from  the  mail,  and  came  into  the  hands  of  the  plaintiff, 
as  the  report  states,  for  a  full  and  valuable  consideration,  in 
the  usual  course  and  way  of  his  business,  and  without  any 
notice  or  knowledge  that  it  had  been  taken  from  the  mail ; 
but  upon  presenting  it  at  the  bank  for  payment,  it  was  de- 
tained by  the  defendant,  who  was  a  clerk  therein.  And  the 
decision  of  the  court  was  in  conformity  with  what  is  now 
understood  to  be  the  settled  law,  both  in  that  country  and  in 
this.  But  that  Lord  Mansfield  understood  the  holder  must 
have  given  a  valuable  consideration  for  the  note  to  entitle  him 
to  protection  is  evident  from  what  is  said  in  his  opinion,  in 
answer  to  a  case  cited  by  the  defendant's  counsel,  as  having 
been  decided  by  Lord  Holt,  in  1700.  In  reference  to  that 
case,  he  says :  ^^  But  Lord  Chief  Justice  Holt  could  never  say 
that  an  action  would  lie  against  a  person  who,  for  a  valuable 
consideration^  had  received  a  bank-note,  which  had  been  stolen 
or  lost,  and  bona  fide  paid  to  him^  even  though  an  action  was 
brought  by  .the  true  owner,  because  he  had  determined  other- 
wise, but  two  years  before,  and  because  bank-notes  are  not  like 
lottery-tickets,  but  money."  And  the  words,  "  for  a  valuable 
consideration,^'  as  well  as  ^^  bona  fide  paid  to  him,"  are  itali- 
cized in  the  opinion  of  Lord  Mansfield,  to  show  that  both  are 
material  and  necessary  to  protect  the  holder  of  a  note  against 
the  claim  of  the  former  owner  thereof.  This  is  also  in  accord- 
ance with  what  he  actually  did  in  the  case  of  Grant  v.  Vaughan, 
1  W.  Black.  485,  s.  c.  3  Burr.  1516,  which  was  tried  before 
him  six  years  afterwards.  There,  a  bill  of  exchange,  payable 
to  bearer,  was  lost,  and  was  found  by  a  stranger  to  the  plain- 
tiff, who  gave  it  to  the  plaintiff  upon  the  purchase  of  a  parcel 
^  of  teas,  and  received  the  change,  after  the  plaintiff  had  made 
inquiry  and  ascertained  that  the  drawer  of  the  bill  was  a 
responsible  person.  And  Lord  Mansfield  submitted  it  to  the 
jury  to  decide,  first,  whether  the  plaintiff  came  by  the  bill 
bona  fide  for  a  valuable  consideration  ;  and,  second,  whether 
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such  bills,  payable  to  bearer,  were  negotiable.  The  jury, 
having  found  a  verdict  for  the  defendant,  a  new  trial  was 
granted,  not  upon  the  ground  that  the  first  direction  was 
wrong,  but  because  his  lordship  had  erred  in  submitting  the 
question  as  to  the  negotiability  of  such  a  bill  to  the  jury,  as 
a  question  of  fact.  And,  in  answering  the  objection  raised  by 
counsel  to  the  negotiability  of  drafts  payable  to  beare'r,  that 
it  would  be  dangerous,  because,  upon  a  casual  loss,  the  finder 
might  maintain  an  action  upon  them  as  bearer,  he  again  says : 
^^  But  the  bearer  must  show  it  came  to  him  bona  fide  and  upon 
valuable  consideration."  The  next  case  was  that  of  Peacock 
t;.  Rhodes,  2  Doug.  683,  which  came  before  the  same  court,  in 
1781,  while  Lord  Mansfield  still  presided  there.  In  that  case, 
a  suit  was  brought  against  the  drawers  of  a  bill,  which  had 
been  indorsed  in  blank,  and  was  stolen,  and  had  been  passed 
to  the  plaintiff  by  a  stranger,  professing  to  be  the  owner 
thereof,  for  its  value,  in  payment  of  cloth  and  other  articles 
in  the  way  of  the  plaintiffs  trade  as  a  mercer,  and  partly  for 
cash.  And  the  case  was  decided  in  conformity  with  the  pre- 
vious decisions.  But  I  do  not  find  an  intimation  in  this,  or  in 
either  of  the  previous  cases,  that,  if  the  person  who  received 
the  note  or  bill  had  merely  taken  it  in  payment  or  security  of 
an  antecedent  debt,  without  having  parted  with  any  thing  of 
value  on  the  credit  or  faith  thereof,  he  would  have  been  enti- 
tled to  hold  the  note  or  bill  against  the  former  rightful  owner. 
On  the  contrary,  we  may  infer  what  Lord  Mansfield^s  opinion 
would  have  been  upon  the  question  of  applying  it  in  payment 
of  a  precedent  debt,  from  what  he  actually  decided,  in  1777, 
in  the  case  of  Buller  v.  Harrison,  2  Cowp.  665.  There,  money 
had  been  paid  to  an  agent  under  a  misapprehension  of  facts, 
and  had  been  passed  by  him  to  the  credit  of  his  principal,  in 
satisfaction  of  a  previous  indebtedness,  before  he  had  any 
notice  or  suspicion  that  the  money  was  not  justly  and  equita- 
bly due  to  such  principal.  •  And  his  lordship  decided  that  the 
agent  must  refund  the  money,  and  resort  to  his  principal  to 
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recover  what  was  due  to  him  before  the  money  was  so 
applied ;  that,  as  no  new  credit  was  given,  he  had  not  been 
legally  prejiidiced;  and  that  applying  the  money  to  pay 
the  precedent  debt  was  not  equivalent  to  paying  it  over  to  his 
principal  before  he  had  notice  of  the  plaintifTs  equitable 
rights. 

In  the  case  of  Collins  v.  Martin,  1  Bos.  &  Pul.  648,  which 
came  before  the  Court  of  Common  Pleas  in  England,  in  1797, 
the  bills  had  been  pledged  by  the  plaintiff's  bankers  with  the 
defendants  upon  an  advance  of  money  thereon.  The  only 
question  there  was,  whether  a  banker  with  whom  a  negotia- 
ble security  had  been  deposited  for  collection,  could  pledge 
it  to  a  bona  fide  holder,  for  money  advanced  to  him  on  the 
credit  thereof.  And  it  was  decided  he  could.  But  in  that 
case  the  principle  is  again  recognized,  that  to  protect  the 
holder  of  a  negotiable  instrument  against  the  former  owner, 
where  it  has  If^en  fraudulently  transferred,  he  must  be  a 
holder  thereof  for  value.  For  Eyre,  C.  J.,  says :  "  If  it  can  be 
proved  that  the  holder  gave  no  value  for  the  bill,  then  indeed 
he  is  in  privity  with  the  first  holder,  and  will  be  affected  by 
every  thing  which  would  affect  the  first  holder."  And  in  the 
case  of  Lowndes  v.  Anderson,  18  East,  180,  which  was  de- 
cided in  1810,  the  question  was,  whether  the  defendants,  who 
gave  up  a  valid  security  which  had  been  remitted  to  them 
in  payment  of  a  balance  and  to  meet  acceptances  for  a  bank- 
rupt, were  answerable  to  his  assignees  for  money  and  bills 
which  they  had  received  from  a  stranger  in  payment  of  such 
security,  although  it  turned  out  afterwards  that  such  money 
and  bills  belonged  to  the  bankrupt ;  but  which  fact  was  con- 
cealed from  their  knowledge  by  the  secret  agent  employed 
by  him  to  transact  the  business.  In  that  case  again,  the 
necessity  of  a  valuable  consideration  is  recognized  by  Ellen- 
borough,  C.  J.  For  in  delivering  the  opinion  of  the  court, 
be  says,  ^^It  would  be  a  grievous  inconvenience  if  bank- 
notes  could  be  followed,  in  the  manner  now  attempted, 
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through  the  hands  of  bona  fide  holders  for  a  valtiable  consider- 
ation without  notice." 

I  have  carefully  examined  the  several  subsequent  cases, 
relied  upon  in  the  opinion  of  Mr.  Justice  Story  in  Swift  v. 
Tyson,  to  show  that  the  decisions  of  the  courts  in  England 
are  in  conflict  with  the  settled  law  of  this  State  upon  the 
question  now  under  consideration ;  and  as  I  understand  those 
cases,  only  two  of  them,  and  these  by  implication  merely, 
conflict  in  any  degree  with  our  decisions.  I  believe  I  have 
also  examined  every  reported  decision  on  the  subject,  down 
to  the  present  time,  in  the  English  reports  which  have 
reached  this  country ;  though  it  is  possible  that  some  have 
escap.ed  my  researches.  And  I  do  not  find  another  case,  or 
dictum^  in  hostility  to  the  principle  as  settled  by  this  court  in 
the  case  of  Coddington  t;.  Bay.  The  English  cases  subse- 
quent to  1810,  referred  to  by  Mr.  Justice  Story  as  containing 
a  contrary  doctrine,  are  the  cases  of  Bosanquet  v,  Dudman, 
1  Stark.  1 ;  Hz  parte  Bloxham,  8  Yes.  531 ;  Heywood  v. 
Watson,  4  Bing.  496  ;  Bramah  v.  Roberts,  1  Bing.  N.  C.  469 ; 
and  Percival  v.  Frampton,  2  Cromp.,  Mees.  &  Roscoe,  180. 
In  the  first  case,  it  is  evident  there  is  a  typographical  error  in 
substituting  the  word  but  for  who^  in  the  fifth  line  of  the 
statement  of  the  case  by  the  reporter.  The  suit  was  brought 
by  the  indorsees  of  a  bill  drawn  by  Rains  upon  the  defendant, 
payable  to  his  own  order,  and  indorsed  by  him,  and  which 
had  been  accepted  by  the  defendant.  Clarkson  &  Co.,  who 
were  the  owners  of  the  bill,  and  who  kept  an  account  with 
the  plaintiff's  bankers  in  London,  deposited  the  bill  with 
them  as  collateral  security  for  such  acceptances  as  they 
might  make.  And  at  the  time  the  bill  became  payable,  on 
the  5th  of  February,  1812,  the  plaintiffs  were  the  holders  of 
it,  and  had  at  that  time  accepted  bills  to  a  much  larger 
amount  than  the  cash  balance  in  their  hands.  They  were 
therefore  undoubtedly  entitled  to  hold  it  as  against  Clarkson 
&  Co.,  for  the  excess  of  such  acceptances  beyond  the  cash 


% 


476  BONA  FlDB  HOLDER  FOE  VALUE. 

balance.  But  as  they  held  other  collateral  securities  to  a 
considerable  amount,  when  this  bill  was  dishonored  they 
returned  it  to  Clarkson  &  Co.  They  subsequently  remitted 
it  again  to  the  plaintiffs,  requesting  them  to  hold  it  for  Clark- 
son  &  Co.,  and  to  place  the  same  to  their  account  when  paid ; 
and  the  plaintifiGs  continued  to  hold  the  bill  until  Clarkson  & 
Co.  became  bankrupts.  Upon  the  trial  of  the  cause,  the  de- 
fendant's counsel  was  proceeding  to  cross-examine  the  wit- 
ness as  to  the  comparative  amount  of  the  cash  balance  and 
collateral  securities,  and  the  amount  of  the  acceptances  on 
account  of  Clarkson  &  Co.  at  the  time  the  bill  fell  due  ;  with 
a  view,  I  presume,  to  show  that  the  cash  and  other  coUateral 
securities  were  more  than  enough  to  meet  all  their  accept- 
ances, and  that  they  had  no  lien  upon  this  particular  bill  at 
that  time,  but  that  it  belonged  to  Clarkson  &  Co.  And  it 
was  in  reference  to  that  cross-examination,  as  I  understand 
the  case,  that  Lord  Ellenborough  said  he  should  hold  that 
where  collateral  securities  were  placed  in  the  hands  of  a 
banker,  under  such  circumstances  all  the  collateral  securities 
were  held  for  value,  whenever  acceptances  should  be  made 
from  time  to  time,  upon  the  credit  and  faith  of  such  collateral 
securities,  beyond  the  cash  balance  in  the  hands  of  the 
bankers.  In  other  words,  that  it  was  immaterial  how  much 
the  collateral  securities  amounted  to.  For,  if  the  accept- 
ances which  had  thus  been  made  on  the  faith  of  them 
exceeded  at  any  time  the  cash  in  hand  to  meet  such  accept- 
ances, the  bankers  were  holders  of  all  the  collateral  securities 
for  value,  to  secure  the  payment  of  the  deficiency;  and 
neither  the  depositors  nor  their  assignees  in  bankruptcy  could 
claim  a  return  of  any  part  of  such  securities,  or  prevent  the 
bankers  from  collecting  the  money  on  them,  to  meet  such 
deficiency.  This  was  unquestionably  good  law,  and  is  not  a 
decision  that,  where  a  bill  is  fraudulently  deposited  with  a 
banker  in  payment  or  security  of  a  pre-existing  debt,  he  is 
a  bona  fide  holder  thereof  for  value,  as  against  the  party 
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defrauded.  And  if  the  remark  of  his  lordship  in  that  case 
meant  any  thing  else,  it  is  impossible  to  tell  from  the  report 
what  he  did  mean.  For  there  was'  no  claim  or  pretence  that 
the  bill  in  question  did  not  belong  to  Clarkson  &  Co.  at  the 
time  it  was  deposited  with  the  plaintiffs,  and  when  it  fell 
due;  although  as  between  Rains,  the  drawer  and  indorser, 
and  the  defendant,  the  acceptor,  it  was  a  mere  accommoda- 
tion bill.  Whether  his  lordship  was  right  in  holding  that  the 
return  of  the  bill  to  the  plaintiffs,  after  it  was  dishonored  and 

k 

had  been  paid  to  Clarkson  &  Co.  by  the  drawer,  who  was  in 
equity  bound  to  pay  it,  restored  the  plaintiffs  to  all  their  for- 
mer rights  as  against  the  accommodation  acceptor,  is  an 
entirely  different  question.  And  if  the  reporter  is  right  in 
his  statement  of  the  facts,  I  think  I  should  have  decided,  in 
such  a  case,  that  the  plaintiffs  could  not  recover  against  the 
accommodation  acceptor,  or  against  Rains  the  drawer,  even 
if  they  had  paid  the  whole  amount  of  the  dishonored  bill,  in 
money,  to  Clarkson  &  Co.,  upon  the  return  thereof.  Noth- 
ing further,  however,  is  necessary  to  be  said,  in  reference  to 
this  very  imperfectly  reported  case,  than  that  it  decides  noth- 
ing upon  the  question  now  under  consideration. 

In  ^x  parte  Bloxham,  Lord  Eldon  merely  decided  that 
where  bills  and  securities  are  remitted  to  a  banker  by  his 
customer,  to  meet  acceptances  which  the  banker  may  make 
from  time  to  time  for  his  customer,  such  banker,  as  between 
him  and  his  customer,  has  a  general  lien  thereon  for  the 
amount  of  his  acceptances  for  the  customer.  And  that, 
though  some  of  the  acceptances  had  not  become  due  at  the 
time  the  customer  became  a  bankrupt,  the  banker  was  en- 
tided  to  prove,  under  the  commission,  the  amount  for  which 
he  was  liable  upon  the  acceptances  for  the  bankrupt.  But 
that,  in  makine  such  proof  to  cover  the  acceptances,  the  proof 
must  be  made  on  the  securities  upon  which  the  bankrupt's 
name  appeared,  and  not  upon  a  cash  balance  against  the 
bankrupt  which  did  not  exist  until  after  the  bankruptcy.    If 
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there  is  any  thing  in  that  decision  which  has  the  least  bear- 
ing upon  the  question  now  under  consideration,  I  am  not  able 
to  discover  it. 

In  Heywood  v.  Watson,  the  defendant  and  Morrall  were 
copartnei's,  and  obtained  permission  to  overdraw  their  ac- 
count with  the  plaintiffs,  their  bankers,  from  time  to  time,  to 
the  extent  of  £2,000;  for  which  amount  Morrall  gave  his 
promissory  note  to  the  plaintiffs  as  collateral  security.  The 
next  day  he  received  from  the  defendant,  his  partner,  a  note 
payable  to  himself  or  order,  for  one^half  of  that  amount,  to 
meet  his  note  as  collateral  security  to  the  plaintiffs  for  their 
advances,  and  to  secure  to  him  the  repayment  of  the  defend- 
ant's moiety  of  such  advances,  or  so  much  as  he  should  in- 
dividually have  to  pay  the  plaintiffs  on  account  of  the  firm. 
The  partnership  was  dissolved  about  a  year  afterwards ;  at 
which  time  the  plaintifiB  had  made  advances  for  the  firm  to 
the  amount  of  «C  1,800,  which  neither  of  the  partners  had  paid. 
Morrall  had  afterwards  transferred  the  defendant's  note  to 
the  bankers.  But  there  was  no  evidence  that  he  had  done 
so  without  consideration,  or  that  the  plaintiffs  knew  for  what 
the  note  was  given.  And  the  court  held  that  the  plaintifb 
were  entitled  to  recover,  whether  they  did  or  did  not  know 
for  what  the  defendant's  note  was  given.  It  is  true,  Best, 
C.  J.,  says,  if  there  was  a  good  consideration  between  Morrall 
and  the  plaintiJBGs,  who  were  ignorant  of  the  circumstances 
under  which  Morrall  took  the  note,  they  were  entitled  to 
recover.  But  it  is  evident  he  said  this  in  reference  to  the 
legal  rule  that  the  indorsee  of  a  negotiable  instrument  is  pre- 
sumed to  have  paid  value  for  it,  until  the  contrary  is  shown ; 
the  anus  of  disproving  which,  according  to  the  decisions  of 
the  English  courts,  is  thrown  upon  the  party  contesting  the 
right  of  the  holder,  except  where  the  note  or  bill  is  proved 
to  have  been  lost  or  stolen,  or  to  have  been  obtained  or  put 
in  circulation  by  fraud.  What  the  Chief  Justice  said  in  that 
case  is  not  even  a  dietumj  much  less  a  decision,  in  opposition 
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to  the  principle  of  law  as  settled  in  this  State.  For  there 
was  not  a  particle  of  equity  in  favor  of  the  defendant  in  that 
case ;  as  he  was  legally  liable  to  the  plaintifiEs,  as  a  partner, 
for  the  whole  amount  of  their  advances,  even  if  his  note  had 
been  turned  out  by  Morrall  on  account  thereof.  And  all  he 
had  to  do  was  to  pay  up  the  amount  of  his  note,  and  the 
other  X800,  if  they  required  it,  and  then  su^  Morrall  for 
what  he  had  paid  beyond  his  share. 

The  case  of  Bramah  v.  Roberts  came  before  the  court  upon 
questions  arising  upon  the  pleadings.  The  plaintifib  were 
the  indorsees  of  a  bill  of  exchange  drawn  and  indorsed  by 
W.  Clare  for  £600,  at  three  months,  and  accepted  by  the 
defendants.  To  the  declaration  on  this  bill,  the  defendants 
pleaded,  firsts  the  general  issue ;  %econdly^  that  it  was  ac- 
cepted by  them  without  value,  was  delivered  by  one  of  them 
to  T.  Hunt  for  a  special  purpose,  and  that  he  fraudulently 
transferred  the  same  to  the  plaintiffs,  with  notice  of  his  want 
of  authority,  and  that  there  was  not  any  consideration  or 
value  given  in  good  faith  for  the  indorsement  of  the  bill  to 
them ;  and,  thirdly^  that  one  of  the  defendants  fraudulently 
accepted  the  bill,  under  a  power  to  accept  it  for  all  the  de- 
fendants for  a  special  purpose,  for  a  different  purpose  from 
what  was  intended,  and  that  the  other  defendants  received 
no  consideration  or  value  for  such  acceptance.  To  the  second 
plea,  the  plaintiffs  replied,  in  substance,  that  before  the  bill 
became  due  it  was  indorsed  and  delivered  to  them  fairly  and 
bona  fde  for  a  good  and  valuable  consideration,  that  is  to  say, 
for  moneys  advanced  by  and  due  and  owing  to  them,  the 
plaintiffs;  and  without  notice  of  the  matters  stated  in  the 
second  plea,  or  of  the  want  of  power  on  the  part  of  Hunt  to 
transfer  the  bill  on  his  own  account.  To  the  third  plea  they 
replied  substantially  in  the  same  manner,  after  denying  the 
want  of  authority  of  one  of  the  defendants  to  accept  the  bill 
for  all  of  them.  The  defendants  demurred  specially  to  these 
replications,  assigning  as  causes  of  demurrer  that  the  plain- 
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tififs  had  not  stated  with  sufficient  certainty  what  considera- 
tion or  value  was  given  for  the  bill,  nor  when  or  to  whom 
the  moneys  were  advanced,  nor  whether  they  were  advanced 
at  the  time  or  had  been  previously  advanced,  nor  whether  the 
moneys  advanced  were  sufficient  to  authorize  them  to  recover 
the  whole  amount  of  the  bill.  The  court  decided  that  the 
third  plea  was  bad,  as  it  only  alleged  that  the  defendants 
were  defrauded  of  the  bill,  and  that  their  acceptance  was 
without  consideration ;  but  set  up  no  want  of  consideration 
in  the  negotiation  of  the  bill  to  the  plaintiff,  or  notice  of  the 
alleged  fraud,  at  the  time  they  received  the  bill.  *No  question 
was  therefore  decided  upon  the  sufficiency  of  the  replication 
to  that  plea.  As  to  the  replication  to  the  second  plea,  Tindal, 
C.  J.,  thought  it  was  sufficient ;  that  it  was  only  necessary 
for  the  plaintifiEs  to  deny  notice  of  the  want  of  authority  of 
the  person  from  whom  they  received  the  bill,  and  aver  that 
it  was.  given  to  them  for  a  full  and  valuable  consideration; 
and  that  the  replication  was  sufficient  to  show  there  was  a 
good  consideration.  He  says,  ^^  If  moneif  passed  from  the 
present  indorsees^  it  appears  to  me  sufficient,  as  against  the 
acceptors  of  a  bill  of  exchange,  to  allege  that  the  bill  was 
received  for  money  advanced  by  and  due  and  owing  to  them," 
&c.  And,  after  referring  to  the  case  of  a  replication  in  which 
an  averment  that  the  plaintiff  was  parson,  and  took  for  tithes, 
was  construed  in  reference  to  the  time  of  severance,  he  again 
says:  ^' A  person  of  plain  understanding  will  interpret  this  in 
the  same  way,  that  there  has  been  a  money  consideration 
passing  from  the  plaintiffs."  But  the  Chief  Justice  went 
further,  and  declared  his  opinion  to  be  that  if  the  replication 
had  contained  a  simple  denial  of  the  allegation  of  a  want  of 
consideration,  it  would  be  sufficient.  From  his  language  in 
this  case,  I  should  infer  that  he  understood  the  law  to  be  that 
the  holders  of  the  bill  must  have  received  the  same  for  a 
valuable  consideration  at  the  time  of  the  transfer.  But  I 
admit  that  Mr.  Justice  Park  uses  the  words  valid  considera- 
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tion  in  his  opinion.     He  says :  **  If  the  bill  of  exchange  was 
indorsed  and  delivered  to  the  plaintiffs  for  a  good  and  valid 
consideration,  that  is  to  say,  for  money  advanced  by  and  due 
and  owing  to  the  plaintiff,  and  they  say  that  at  the  time  it 
was  indorsed  to  them  they  had  no  notice  whatever  of  the 
fraud,  it  must  be  taken  that  the  bill  was  taken  for  some  an- 
tecedent debt."     From  this  it  may  perhaps  be  fairly  inferred 
that  he  thought  thatjras  sufficient  to  enable  the  holder  of 
the   note  to  recover  thereon,  although  no  other  available 
security  for  such  antecedent  debt  was  given  up  or  discharged 
upon  the  faith  and  credit  of  the  bill,  at  the  time  it  was  so 
received  by  the  plaintiffs;  but  he  does  not  say  so.     And 
Justice  Bosanquet  says :  ^'  I  am  disposed  to  think  that  the  rep- 
lication would  have  been  quite  sufficient  ifr  it  had  not  added 
the  words  ^  for  money  advanced  by  and  due  and  owing  to  the 
plaintiffs,'  thereby  setting  out  the  nature  of  the  consideration  ; 
but  that  it  was  sufficient  to  say  ^  that  after  the  bill  was  made, 
and  before  it  became  due  and  payable,  on  a  specified  day,  the 
bill  was  indorsed  and  delivered  to  the  plaintiffs  fairly  and 
bona  fidej  and  for  a  full  and  valuable  consideration.' "     But 
whatever  may  have  been  the  opinion  of  the  judges  who  de- 
cided that  case,  under  the  new  rules  of  pleading  in  England, 
and  in  reference  to  the  fact  that  under  any  form  of  replica- 
tion which  did  not  admit  a  want  of  a  sufficient  consideration, 
the  onus  of  proving  that  the  bill  was  not  passed  to  the  plain- 
tiffs for  a  good  and  sufficient  consideration  would  be  upon  the 
defendants,  I  think  it  is  not  entitled  to  the  weight  of  a  judi- 
cial decision  upon  the  question  now  under  consideration. 

In  the  other  case,  Percival  v.  Frampton,  the  defendant 
had  indorsed  the  note  for  the  accommodation  of  the  maker 
thereof,  to  enable  him  to  obtain  money  thereon  generally. 
And  he  got  it  discounted  by  his  banker,  who  placed  the  pro- 
ceeds to  his  credit,  on  which  he  afterwards  drew  out  £198, 
and  the  residue  was  applied  to  the  balance  of  his  account. 
The  court  held  that  this  was  equivalent  to  an  advance  of  the 
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money  to  him.  So  far  the  decision  was  in  accordance  with 
the  case  of  the  Bank  of  Rutland  v,  3uck,  5  Wend.  66,  and 
other  cases  decided  in  this  State.  For,  the  object  of  the  in- 
dorsement being  to  enable  the  maker  of  the  note  to  raise 
money  generally,  and  not  for  any  specific  object  in  which  the 
indorser  had  an  interest,  it  was  wholly  immaterial  to  him 
whether  the  note  was  passed  to  the  credit  of  the  maker  with 
his  banker,  or  the  banker  advanced  him  the  money  on  the 
note  and  then  received  it  back  to  make  good  his  account,  or 
the  maker  received  the  money  from  any  other  person  upon 
the  note,  and  then  paid  it  to  the  plaintifiEs  for  their  debt. 
But  in  that  case  Mr.  Baron  Parke  expresses  the  opinion  that 
if  the  note  had  been  given  to  the  plaintifis  as  security  for  a 
previous  debt,  and  they  held  it  as  such,  they  might  be 
properly  stated  to  be  holders  for  valuable  consideration. 
From  which  I  infer  that  his  opinion  corresponds  with  that  of 
the  Supreme  Court  of  the  United  States  upon  the  question 
now  under  consideration. 

The  question  was  raised  by  the  counsel  for  the  defendant  in 
a  subsequent  case  (Bartrum  v.  Caddy,  9  Adol.  &  Ellis,  275), 
that  a  by-gone  debt  is  not  a  sufficient  consideration  to  give  a 
fraudulent  assignee  a  title  to  recover.  But  as  the  judgment 
was  given  for  the  defendant  upon  other  grounds,  no  opinion 
was  expressed  by  the  Court  of  Queen's  Bench  upon  that 
point.  And  I  do  not  think  there  is  any  decision  in  any 
court  of  England  directly  upon  the  question. 

I  have  not  had  leisure  to  examine  the  reports  of  most  of 
our  sister  States  in  reference  to  this  subject.  But,  in  addition 
to  the  case  from  Connecticut  referred  to  in  the  opinion  of  the 
court  in  Swift  v.  Tyson,  there  are  two  decisions  in  the  State 
of  Maine,  Homes  v,  Smyth,  4  Shepl.  (16  Maine)  177,  and 
Norton  v.  Wi^te,  2  Appl.  (20  Maine)  175,  in  which  it  was 
held  that  the  holder  of  a  negotiable  security  who  had  re- 
ceived it  in  absolute  payment  of  a  pre-existing  debt,  without 
notice,  was  entitled  to  recover  thereon,  notwithstanding  any 
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failure  or  want  of  consideration,  or  other  equities  previously 
existing  between  other  parties.  But,  as  I  understand  the 
opinion  of  Judge  Shepley  in  the  first  of  those  cases,  a  party 
who  takes  a  note  or  bill  as  collateral  security  for  the  payment 
of  such  a  debt,  and  not  in  absolute  payment  and  discharge  of 
the  same,  will  not  be  entitled  to  protection  in  that  State 
against  the  rightful  owner. 

The  decision  of  the  Supreme  Court  of  Pennsylvania  in 
Petrie  V.  Clark,  11  Serg.  &  Rawle,  377,  appears  to  be  in  ac- 
cordance with  the  decision  of  Judge  Shepley  in  Homes  v. 
Smyth.  For  Judge  Gibson,  who  delivered  the  opinion  of  the 
court,  says,  if  the  note  had  been  delivered  in  discharge  of  the 
debt,  there  would  be  no  difficulty  in  saying,  in  the  absence  of 
collusion,  that  taking  it,  in  the  usual  course  of  business,  as  an 
equivalent  for  a  debt  which  is  given  up,  would  be  a  purchase 
of  it  for  a  valuable  consideration.  But  as  it  was  given  in 
pledge  for  securing  an  antecedent  debt  which  was  not  dis- 
charged, but  su£Eered  to  remain,  and  as  it  does  not  appear 
that  money  was  advanced,  or  any  act  done  that  would  in  law 
be  a  present  consideration,  the  case  presented  was  against  the 
plaintiff. 

In  the  case  under  consideration,  the  notes  which  were  im- 
properly transferred  by  Gillespie  in  fraud  of  the  rights  of  the 
owners  were  not  received  by  the  plaintiff  in  error  in  pay- 
ment or  discharge  of  his  debt,  but  as  mere  collateral  securi- 
ties for  the  payment  thereof.  He  therefore  would  not  be 
entitled  to  protection  as  a  hona  fide  holder,  for  a  valuable  con- 
sideration, according  to  these  decisions  in  the  courts  of  our 
sister  States.  Nor  do  I  think  that  the  settled  law  of  this 
State  is  so  manifestly  wrong  as  to  authorize  this  court  to  over- 
turn its  former  decision  for  the  purpose  of  conforming  it  to 
that  of  any  other  tribunal,  whose  decisions  are  not  of  para- 
mount authority. 

I  must  therefore  vote  to  affirm  the  judgment  of  the  court 
below. 
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LoTT,  Senator.  As  a  general  rule,  the  true  and  rightful 
owner  of  property  is  entitled  to  recover  it  from  any  person  in 
whose  possession  it  may  be,  whether  obtained  by  the  latter 
under  color  of  a  purchase  or  otherwise.  An  exception,  how- 
ever, founded  on  principles  of  commercial  policy,  has  been 
made  in  favor  of  the  holder  of  negotiable  paper,  received  in 
the  usual  course  of  trade  for  a  valuable  consideration,  though 
from  a  person  having  no  right  to  make  the  transfer,  and  with- 
out notice  of  the  fraud.  Under  such  circumstances,  the  right 
of  the  holder  is  allowed  to  prevail  against  the  claim  of  the 
previous  owner. 

To  bring  a  case  within  the  exception,  it  is  not  enough  to 
show  that  there  was  a  consideration  for  the  transfer,  suffi- 
cient as  between  the  holder  and  the  party  transferring,  but 
the  consideration  must  be  such  as  the  law  denominates  a 
valuable  one.     In  Coddington  t^.  Bay,  20  Johns.  637,  a  case 
decided  by  this  court,  in  which  the  principle  of  the  exception 
was  fully  discussed,  Mr.  Justice  Woodworth  said :  ^^  Some- 
thing must  have  been  paid  in  money  or  property,  or  some 
existing  debt  satisfied,  or  some  new  responsibility  incurred  in 
consequence  of  the  transfer  ;  this  would  be  paying  value,  and 
making  out  a  consideration  within  the  reason  and  meaning  of 
the  rule.'*    lb.  646.     Chief  Justice  Spencer  there  remarked : 
*^  I  understand,  by  the  usual  course  of  trade,  not  that  the 
holder  shall  receive  the  bills  or  notes  thus  obtained,  as  secu- 
rities for  antecedent  debts,  but  that  he  shall  take  them  in  his 
business,  and  as  payment  for  a  debt  contracted  at  the  time.'' 
lb.  651.     Mr.  Senator  Vielie  observed  that,  "  Though  indem- 
nity for  responsibilities  is  undoubtedly  a  good  consideration 
for  the  sale  or  transfer  of  goods  or  negotiable  paper,  as 
against  the  party  making  it  or  his  representatives,  yet  in 
none  of  the  cases  cited  on  the  argument,  and  in  no  one  that 
I  have  been  able  to  find,  has  it  ever  been  held  to  bar  the  true 
owner,  upon  a  fraudulent  transfer."     lb.  653.     He  added : 
^^  The  true  test  I  take  to  be,  that  when  the  holder  is  left  in 
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as  good  a  condition,  after  a  retransfer,  as  he  would  have  been  - 
had  no  transfer  taken  place,  there  the  title  of  the  owner  shall 
prevail.  This  allows  the  rule,  so  far  as  it  is  dictated  by  com- 
mercial policy,  to  have  its  full  effect,  while  it  protects  the 
owner  of  negotiable  paper,  necessarily  intrusted  in  the  course 
of  business  to  the  care  of  agents,  from  an  injury  revolting  to 
every  principle  of  moral  equity."     lb.  657. 

If  these  doctrines  are  applicable  to  the  case  under  consid- 
eration, and  are  to  guide  our  decision,  it  appears  to  me  the 
right  of  the  defendants  in  error  to  the  notes  in  question  can- 
not be  impeached. 

It  was  contended  on  the  argument,  however,  that  the 
withdrawing  of  the  note  of  Gillespie  and  Edwards  from  the 
bank,  where  it  had  been  deposited  for  collection,  caused  a 
loss  or  prejudice  to  the  plaintiff  in  error,  which  formed  a 
sufficient  consideration  to  entitle  him  to  protection.  It  might 
be  enough  to  say,  in  answer  to  this  position,  that  the  whole 
force  of  it  is  rebutted  by  the  verdict  of  the  jury ;  for  under 
the  charge  of  the  court,  the  verdict  must  be  understood  as 
having  found  that  no  consideration  was  parted  with  by  the 
plaintiff  in  error ^  on  the  credit  of  the  notes  in  question.  But, 
apart  from  this  view  of  the  case,  it  appears  that  the  note  of 
Gillespie  and  Edwards  was  merely  lodged  in  the  bank  for  col- 
lection, and  that  there  were  no  indorsers  to  be  charged.  A 
protest  was  therefore  unnecessary,  and  no  injury  or  prejudice 
in  that  respect  could  have  resulted  from  the  act  of  with- 
drawing it.  True,  it  is  said  in  the  testimony  that,  after  the 
note  of  Gillespie  and  Edwards  was  withdrawn,  and  before 
their  failure,  they  paid  ^'  one  or  more  notes  in  bank,  in  the 
regular  course  of  business ;  "  but  the  amount  of  these  notes 
was  not  shown,  nor  did  it  in  any  manner  appear  that  the 
note  of  the  plaintiff  in  error  would  have  been  paid,  had  he 
suffered  it  to  remain  in  the  bank,  although  one  of  the  firm  of 
Gillespie  and  Edwards  was  examined  as  a  witness  upon  the 
trial. 
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It  should  be  remarked  also  that  there  was  no  stipulation 
or  agreement  by  the  plaintiff  in  error,  on  withdrawing  his 
note  from  the  bank,  that  he  would  not  enforce  pajrment  of  it. 
On  the  contrary,  he  had  still  a  perfect  right  to  demand  its 
immediate  payment,  and  to  enforce  his  demand  by  action. 

In  every  view  which  can  be  taken  of  this  case,  it  appears 
to  me  the  title  of  the  defendants  in  error  to  the  notes  in  ques- 
tion has  not  been  divested,  and  that  the  judgment  of  the 
court  below  ought  to  be  affirmed. 

On  the  question  being  put,  ^^  Shall  this  judgment  be  re- 
versed ?  "  all  the  members  of  the  court  present,  who  heard 
the  argument,  except  Strong,  Senator,  voted  for  affirming. 

'    Judgment  affirmed. 


John  Swift  v.  George  W.  Tyson. 

(16  Peters,  1.     Supreme  Court  of  the  United  States,  January,  1842.) 

Paper  taken  in  payment  of  pre-exigting  debt.  —  The  bona  fide  holder  of  a  bill  of  ex- 
change, who  has  taken  it  before  maturity,  in  payment  of  a  pre-existing  debt, 
without  notice  of  any  equities  between  the  drawer  and  acceptor  thereof,  will 
not  be  aflected  by  such  equities. 

Authority  of  the  decisiont  of  State  courts.  —  The  S4th  section  of  the  Judiciary  Act 
(1  St.  at  Large,  92)  is  limited  to  the  laws  of  a  State  strictly  local ;  that  is, 
to  the  positive  statutes  of  the  State  and  their  interpretation  by  the  local 
tribunals,  and  the  rights  and  titles  to  things  having  a  permanent  locally, 
such  as  real  estate.  It  does  not  apply  to  questions  of  general  commercial 
law,  such  as  bills  of  exchange  and  promissory  notes. 

The  case  is  stated  in  the  opinion  of  the  court. 

Story,  J.  This  cause  comes  before  us  from  the  Circuit 
Court  of  the  Southern  District  of  New  York,  upon  a  certifi- 
cate of  division  of  the  judges  of  that  court. 

The  action  was  brought  by  the  plaintiff,  Swift,  as  indorsee, 
against  the  defendant,  Tyson,  as  acceptor,  upon  a  bill  of  ex- 
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change,  dated  at  Portland,  Maine,  on  the  first  day  of  May,  1836, 
for  the  sum  of  $1,540.80,  payable  six  months  after  date  and 
grace,  drawn  by  one  Nathaniel  Norton  and  one  Jairus  S. 
Keith  upon  and  accepted  by  Tyson,  at  the  city  of  New  York, 
in  favor  of  the  order  of  Nathaniel  Norton,  and  by  Norton 
indorsed  to  the  plaintiff.  The  bill  was  dishonored  at  matu- 
rity. 

At  the  trial,  the  acceptance  and  indorsement  of  the  bill 
were  admitted,  and  the  plaintiff  there  rested  his  case.  The 
defendant  then  introduced  in  evidence  the  answer  of  Swift  to 
a  bill  of  discovery,  by  which  it  appeared  that  Swift  took  the 
bill  before  it  became  due,  in  payment  of  a  promissory  note, 
due  to  him  by  Norton  and  Keith ;  that  he  understood  that 
the  bill  was  accepted  in  part  payment  of  some  lands  sold  by 
Norton  to  a  company  in  New  York ;  that  Swift  was  a  bona  fide 
holder  of  the  bill,  not  having  any  notice  of  any  thing  in  the 
sale  or  title  to  the  lands,  or  otherwise,  impeaching  the  trans- 
action, and  with  .the  full  belief  that  the  bill  was  justly  due. 
The  particular  circumstances  are  fully  set  forth  in  the  answer 
in  the  record ;  but  it  does  not  seem  necessary  further  to  state 
them.  The  defendant  then  offered  to  prove  that  the  bill  was 
accepted  by  the  defendant  as  part  consideration  for  the  pur- 
chase of  certain  lands  in  the  State  of  Maine,  which  Norton 
and  Keith  represented  themselves  to  be  the  owners  of,  and 
also  represented  to  be  of  great  value,  and  contracted  to  con- 
vey a  good  title  thereto ;  and  that  the  representations  were  in 
every  respect  fraudulent  and  false,  and  Norton  and  Keith  had 
•no  title  to  the  lands,  and  that  the  same  were  of  little  or  no 
value.  The  plaintiff  objected  to  the  admission  of  such  testi- 
mony, or  of  any  testimony,  as  against  him,  impeaching  or 
showing  a  failure  of  the  consideration  on  which  the  bill  was 
accepted,  under  the  facts  admitted  by  the  defendant,  and 
those  proved  by  him,  by  reading  the  answer  of  the  plaintiff  to 
the  bill  of  discovery.  The  judges  of  the  Circuit  Court  there- 
upon divided  in  opinion  upon  the  following  point  or  question 
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of  law:  Whether,  under  the  facts  last  mentioned,  the  de- 
fendant was  entitled  to  the  same  defence  to  the  action  as  if 
the  suit  was  between  the  original  parties  to  the  bill,  that  is  to 
say,  Norton,  or  Norton  and  Keith,  and  the  defendant ;  and 
whether  the  evidence  so  o£Fered  was  admissible  as  against  the 
plaintiff  in  the  action.  And  this  is  the  question  certified  to  us 
for  our  decision. 

There  is  no  doubt  that  a  bona  fide  holder  of  a  negotiable 
instrument  for  a  valuable  consideration,  without  any  notice 
of  facts  which  impeach  its  validity  as  between  the  antecedent 
parties,  if  he  takes  it  under  an  indorsement  made  before  the 
same  becomes  due,  holds  the  title  unaffected  by  these  facts, 
and  may  recover  thereon,  although,  as  between  the  antecedent 
parties,  the  transaction  may  be  without  any  legal  validity. 
This  is  a  doctrine  so  long  and  so  well  established,  and  so 
essential  to  the  security  of  negotiable  paper,  that  it  is  laid  up 
among  the  funda^mentals  of  the  law,  and  requires  no  authority 
or  reasoning  to  be  now  brought  in  its  support.  As  little  doubt 
is  there  that  the  holder  of  any  negotiable  paper,  before  it  is 
due,  is  not  bound  to  prove  that  he  is  a  bona  fide  holder  for  a 
valuable  consideration,  without  notice ;  for  the  law  will  pre- 
sume that,  in  the  absence  of  all  rebutting  proofs,  and  there- 
fore it  is  incumbent  upon  the  defendant  to  establish  by  way 
of  defence  satisfactory  proofs  of  the  contrary,  and  thus  to 
overcome  the  prima  facie  title  of  the  plaintiff. 

In  the  present  case,  the  plaintiff  is  a  bona  fide  holder,  with- 
out notice,  for  what  the  law  deems  a  good  and  valid  consid- 
eration, that  is,  for  a  pre-existing  debt;  and  the  only  real- 
question  in  the  cause  is,  whether,  under  the  circumstances  of 
the  present  case,  such  a  pre-existing  debt  constitutes  a  valua- 
ble consideration  in  the  sense  of  the  general  rule  applicable  to 
negotiable  instruments.  We  say,  under  the  circumstances  of 
the  present  case,  for  the  acceptance  having  been  made  in  New 
York,  the  argument  on  behalf  of  the  defendant  is,  that  the 
contract  is  to  be  treated  as  a  New  York  contract,  and  there- 
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fore  to  be  governed  by  the  laws  of  New  York,  as  expounded 
bj  its  courts,  as  well  upon  general  principles,  as  by  the  ex- 
press provisions  of  the  84th  section  of  the  Judiciary  Act  of 
1789,  c.  20.  And  then  it  is  further  contended  that,  by  the 
law  of  New  York,  as  thus  expounded  by  its  courts,  a  pre- 
existing debt  does  not  constitute,  in  the  sense  of  the  general 
rule,  a  valuable  consideration  applicable  to  negotiable  itistru- 
nients. 

In  the  first  place,  then,  let  us  examine  into  the  decisions  of 
the  courts  of  New  York  upon  this  subject.  In  the  earliest 
case,  Warren  v.  Lynch,  5  Johns.  289,  the  Supreme  Court  of 
New  York  appear  to  have  held  that  a  pre-existing  debt  was  a 
sufficient  consideration  to  entitle  a  bona  fide  holder,  without 
notice,  to  recover  the  amount  of  a  note  indorsed  to  him,  which 
might  not,  as  between  the  original  parties,  be  valid.  The 
same  doctrine  was  affirmed  by  Mr.  Chancellor  Kent,  in  Bay 
V.  Coddington,  5  Johns.  Ch.  54  \_ante^  p.  460].  Upon  that 
occasion,  he  said  that  negotiable  paper  can  be  assigned  or 
transferred  by  an  agent  or  factor,  or  by,  any  other  person, 
fraudulently,  so  as  to  bind  the  true  owner  as  against  the 
holder,  provided  it  be  taken  in  the  usual  course  of  trade, 
and  for  a  fair  and  valuable  consideration,  without  notice  of 
the  fraud.  But  he  added  that  the  holders  in  that  case  were 
not  entitled  to  the  benefit  of  the  rule,  because  it  was  not 
negotiated  to  them  in  the  usual  course  of  business  or  trade, 
nor  in  payment  of  any  antecedent  and  existing  debt,  nor  for 
cash,  or  property  advanced,  debt  created,  or  responsibility 
incurred,  on  the  strength  and  credit  of  the  notes,  thus  directly 
affirming  that  a  pre-existing  debt  was  a  fair  and  valuable  con- 
sideration within  the  protection  of  the  general  rule.  And  he 
has  since  affirmed  the  same  doctrine,  upon  a  full  review  of  it,  in 
his  Commentaries.  8  Kent,  Com.  §  44,  p.  81.  The  decision  in 
the  case  of  Bay  v.  Coddington  was  afterwards  affirmed  in  the 
Court  of  Errors,  20  Johns.  637,  and  the  general  reasoning  of 
the  Chancellor  was  fully  sustained.    There  were,  indeed,  pecu- 
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liar  circumstances  in  that  case,  which  the  court  seem  to  have 
considered  as  entitling  it  to  be  treated  as  an  exception  to  the 
general  rule,  upon  the  ground,  either  because  the  receipt  of 
the  notes  was  under  suspicious  circumstances,  the  transfer 
haying  been  made  after  the  known  insolvency  of  the  indorser, 
or  because  the  holder  had  received  it  as  a  mere  security  for 
contingent  responsibilities,  with  which  the  holders  had  not 
then  become  charged.  There  was,  however,  a  considerable 
diversity  of  opinion  among  the  members  of  the  court  upon 
that  occasion,  several  of  them  holding  that  the  decree  ought 
to  be  reversed,  others  affirming  that  a  pre-existing  debt  was  a 
valuable  consideration,  sufficient  to  protect  the  holders,  and 
others  again  insisting  that  a  pre-exi^tent  debt  was  not  suffi- 
cient From  that  period,  however,  for  a  series  of  years,  it 
seems  to  have  been  held,  by  the  Supreme  Court  of  the  State, 
that  a  pre-existing  debt  was  not  a  sufficient  consideration  to 
shut  out  the  equities  of  the  original  parties  in  favor  of  the 
holders.  But  no  case  to  that  e£Fect  has  ever  been  decided  in 
the  Court  of  Errors.  The  cases  cited  at  the  bar,  and  espe- 
cially Rosa  V,  Brotherson,  10  Wend.  85 ;  The  Ontario  Bank  v. 
Worthington,  12  Wend.  598 ;  and  Payne  v.  Cutler,  13  Wend. 
605,  are  du*ectly  in  point.  But  the  more  recent  cases.  The  Bank 
of  Salina  v.  Babcock,  21  Wend.  499,  and  The  Bank  of  San- 
dusky V.  Scoville,  24  Wend.  115,  have  greatly  shaken,  if  they 
have  not  entirely  overthrown,  those  decisions,  and  seem  to 
have  brought  back  the  doctrine  to  that  promulgated  in  the 
earliest  cases.  So  that,  to  say  the  least  of  it,  it  admits  of 
serious  doubt,  whether  any  doctrine  upon  this  question  can 
at  the  present  time  be  treated  as  finally  established ;  and  it  is 
certain  that  the  Court  of  Errors  have  not  pronounced  any 
positive  opinion  upon  it. 

But,  admitting  the  doctrine  to  be  fully  settled  in  New 
York,  it  remains  to  be  considered  whether  it  is  obligatory 
upon  this  court,  if  it  differs  from  the  principles  established  in 
the  general  commercial  law.    It  is  observable  that  the  courts 
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of  New  York  do  not  found  tjieir  decisions  upon  this  point 
upon  any  local  statute,  or  positive,  fixed,  or  ancient  local 
usage ;  but  they  deduce  the  doctrine  from  the  general  prin- 
ciples of  commercial  law.  It  is,  however,  contended  that  the 
84th  section  of  the  Judiciary  Act  of  1789,  c.  20,  furnishes  a 
rule  obligatory  upon  this  court  to  follow  the  decisions  of  the 
State  tribunals  in  all  cases  to  which  they  apply.  That  section 
provides  ^^  that  the  laws  of  the  several  States,  except  where  the 
Constitution,  treaties,  or  statutes  of  the  United  States  shall 
otherwise  require  or  provide,  shall  be  regarded  as  rules  of 
decision  in  trials  at  common  law  in  the  courts  of  the  United 
States,  in  cases  where  they  apply.''  In  order  to  maintain  the 
argument,  it  is  essential,  therefore,  to  hold  that  the  word 
^^  laws,"  in  this  section,  includes  within  the  scope  of  its  mean- 
ing the  decisions  of  the  local  tribunals.  In  the  ordinary  use 
of  language,  it  will  hardly  be  contended  that  the  decisions  of 
courts  constitute  laws.  They  are,  at  most,  only  evidence  of 
what  the  laws  are,  and  are  not  of  themselves  laws.  They 
are  often  re-examined,  reversed,  and  qualified  by  the  courts 
themselves,  whenever  they  are  found  to  be  either  defective,  or 
ill-founded,  or  otherwise  incorrect.  The  lavfs  of  a  State  are 
more  usually  understood  to  mean  the  rules  and  enactments 
promulgated  by  the  legislative  authority  thereof,  or  long- 
established  local  customs  having  the  force  of  laws.  In  all  the 
various  cases,  which  have  hitherto  come  before  us  for  deci- 
sion, this  court  have  uniformly  supposed  that  the  true  inter- 
pretation of  the  84th  section  limited  its  application  to  State 
laws  strictly  local,  that  is  to  say,  to  the  positive  statutes  of 
the  State,  and  the  construction  thereof  adopted  by  the  local 
tribunals,  and  to  rights  and  titles  to  things  having  a  perma- 
nent locality,  such  as  the  rights  and  titles  to  real  estate,  and 
other  matters  immovable  and  intraterritorial  in  their  nature 
and  character.  It  never  has  been  supposed  by  us  that  the 
section  did  apply,  or  was  designed  to  apply,  to  questions  of  a 
more  general  nature,  not  at  all  dependent  upon  local  statutes 
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or  local  usages  of  a  fixed  and  permanent  operation  ;  as,  for  ex- 
ample, to  the  construction  of  ordinary  contracts  or  other  written 
instruments,  and  especially  to  questions  of  general  commercial 
law,  where  the  State  tribunals  are  called  upon  to  perform  the 
like  functions  as  ourselves,  that  is,  to  ascertain,  upon  general 
reasoning  and  legal  analogies,  what  is  the  true  exposition  of  the 
contract  or  instrument,  or  what  is  the  just  rule  furnished  by  the 
principles  of  commercial  law  to  govern  the  case.  And  we  have 
not  now  the  slightest  difficulty  in  holding  that  this  section, 
upon  its  true  intendment  and  construction,  is  strictly  limited 
to  local  statutes  and  local  usages  of  the  character  before 
stated,  and  does  not  extend  to  contracts  and  other  instru- 
ments of  a  commercial  nature,  the  true  interpretation  and 
effect  whereof  are  to  be  sought,  not  in  the  decisions  of  the 
local  tribunals,  but  in  the  general  principles  and  doctrines  of 
commercial  jurisprudence.  Undoubtedly,  the  decisions  of 
the  local  tribunals  upon  such  subjects  are  entitled  to,  and 
will  receive,  the  most  deliberate  attention  and  respect  of  this 
court ;  but  they  cannot  furnish  positive  rules,  or  conclusive 
authority,  by  which  our  own  judgments  are  to  be  bound  up 
and  governed.  The  law  respecting  negotiable  instruments 
may  be  truly  declared,  in  the  language  of  Cicero,  adopted  by 
Lord  Mansfield  in  Luke  v.  Lyde,  2  Burr.  882,  887,  to  be,  in 
a  great  measure,  not  the  \aw  of  a  single  country  only,  but 
of  the  commercial  world.  ^^Non  erit  alia  lex  Rom®,  alia 
Athenis,  alia  nunc,  alia  posthac,  sed  et  apud  omnes  gentes,  et 
omni  tempore,  una  eademque  lex  obtine))it." 

It  becomes  necessary  for  us,  therefore,  upon  the  present 
occasion,  te  express  our  own  opinion  of  the  true  result  of  the 
commercial  law  upon  the  question  now  before  us.  And  we 
have  no  hesitation  in  saying  that  a  pre-existing  debt  does 
constitute  a  valuable  consideration,  in  the  sense  of  the  general 
rule  already  stated,  as  applicable  to  negotiable  instruments. 
Assuming  it  to  be  true  (which,  however,  may  well  admit  of 
some  doubt  from  the  generality  of  the  language)  that  the 
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holder  of  a  negotiable  instrument  is  unaffected  with  the  equi- 
ties between  the  antecedent  parties,  of  which   he   has  no 
notice,  only  where  lie  receives  it  in  the  usual  course  of  trade 
and  business  for  a  valuable  consideration,  before  it  becomes 
due  ;  we  are  prepared  to  say  that  receiving  it  in  payment  of, 
or  as  security  for  a  pre-existing  debt,  is  according  to  the 
known  usual  course  of  trade  and  business.     And  why,  upon 
principle,  should  not  a  pre-existing  debt  be  deemed  such  a 
valuable  consideration  ?    It  is  fdr  the  benefit  and  convenience 
of  the  commercial  world  to  give  as  wide  an  extent  as  practi- 
cable to  the  credit  and  circulation  of  negotiable  paper,  that  it 
may  pass  not  only  as  security  for  new  purchases  and  advances 
made  upon  the  transfer  thereof,  but  also  in  payment  of  and 
as  security  for  pre-existing  debts.     The  creditor  is  thereby 
enabled  to  realize  or  to  secure  his  debt,  and  thus  may  safely 
give  a  prolonged  credit,  or  forbear  from  taking  any  legal 
steps  to  enforce  his  rights.     The  debtor  also  has  the  advan- 
tage of  making  his  negotiable  securities  of  equivalent  value 
to  cash.     But  establish  the  opposite  conclusion,  that  negoti- 
able paper  cannot  be  applied  in  payment  of,  or  as  security  for, 
pre-existing  debts,  without  letting  in  all  the  equities  between 
the  original  and  antecedent  parties,  and 'the  value  and  circu- 
lation of  such  securities  must  be  essentially  diminished,  and 
the  debtor  driven  to  the  embarrassment  of  making  a  sale 
thereof,  often  at  a  ruinous  discount,  to  some  third  person, 
and  then  by  circuity  to  apply  the  proceeds  to  the  payment  of 
his  debts.     What,  indeed,  upon  such  a  doctrine,  would  be- 
come of  that  large  class  of  cases,  where  new  notes  are  given 
by  the  same  or  by  other  parties,  by  way  of  renewal  or  secu- 
rity to  banks,  in  lieu  of  old  securities  discounted  by  them, 
which  have  arrived  at  maturity  ?     Probably  more  than  one- 
half  of  all  bank   transactions   in   our  country,   as   well   as 
those  of  other  countries,  are  of  this  nature.     The  doctrine 
would  strike  a  fatal  blow  at  all  discounts  of  negotiable  secu- 
rities for  pre-existing  debts. 
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This  question  has  been  several  times  before  this  court, 
and  it  has  been  uniformly  held  that  it  makes  no  difference 
whatsoever  as  to  the  rights  of  the  holder,  whether  the  debt 
for  which  the  negotiable  instrument  is  transferred  to  him  is 
a  pre-existing  debt,  or  is  contracted  at  the  time  of  the  trans- 
fer. In  each  case,  he  equally  gives  credit  to  the  instrument* 
The  cases  of  Coolidge  v.  Payson,  2  Wheat.  66,  70,  73  [ante^ 
p.  38],  and  Townsley  v.  Sumrall,  2  Pet.  170, 182,  are  directly 
in  point. 

In  England,  the  same  doctrine  has  been  uniformly  acted 
upon.  As  long  ago  as  the  case  of  Pillans  and  Rose  v.  Van 
Mierop  and  Hopkins,  3  Burr.  1663,  the  very  point  was  made, 
and  the  objection  was  overruled.  That,  indeed,  was  a  case 
of  far  more  stringency  than  the  one  now  before  us ;  for  the 
bill  of  exchange,  there  drawn  in  discharge  of  a  pre-existing 
debt,  was  held  to  bind  the  party  as  acceptor,  upon  a  mere 
promise  made  by  him  to  accept  before  the  bill  was  actually 
drawn.  Upon  that  occasion.  Lord  Mansfield,  likening  the 
case  to  that  of  a  letter  of  credit,  said  that  a  letter  of  credit 
may  be  given  for  money  already  advanced,  as  well  as  for 
money  to  be  advanced  in  future ;  and  the  whole  court  held 
the  plaintiff  entitled  to  recover.  From  that  period  down- 
ward, there  is  not  a. single  case  to  be  found  in  England,  in 
which  it  has  ever  been  held  by  the  court  that  a  pre-existing 
debt  was  not  a  valuable  consideration,  sufficient  to  protect 
the  holder,  within  the  meaning  of  the  general  rule,  although 
incidental  dicta  have  been  sometimes  relied  on  to  establish 
the  contrary,  such  as  the  dictum  of  Lord  Chief  Justice  Abbott 
in  Smith  v.  De  Witts,  6  Dowl.  &  Ryl.  120,  and  De  la 
Chaumette  v.  The  Bank  of  England,  9  Barn.  &  Cress.  208, 
where,  however,  the  decision  turned  upon  very  different 
considerations. 

Mr.  Justice  Bayley,  in  his  valuable  work  on  Bills  of  Ex- 
change and  Promissory  Notes,  lays  down  the  rule  in  the 
most  general  terms.     ^*  The  want  of  consideration,"  says  he, 
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**  in  toto  or  in  part,  Cannot  be  insisted  on,  if  the  plaintiff,  or 
any  intermediate  party  between  him  and  the  defendant,  took 
the  bill  or  nqte  bona  fide  and  upon  a  valid  consideration." 
Bayley,  Bills,  pp.  499,  500,  5th  London  edition,  1830.  It  is 
observable  that  he  here  nses  the  words  ^^  valid  consideration," 
obviously  intending  to  make  the  distinction,  that  it  is  not 
intended  to  apply  solely  to  cases  where  a  present  considera- 
tion for  advances  of  money  on  goods  or  otherwise  takes  place 
at  the  time  of  the  transfer  and  upon  the  credit  thereof.  And 
in  this  he  is  fully  borne  out  by  the  authorities.  They  go 
further,  and  establish  that  a  transfer  as  security  for  past  and 
even  for  future  responsibilities,  will,  for  this  purpose,  be  a 
su£Scient,  valid,  and  valuable  consideration.  Thus,  in  the 
case  of  Bosanquet  v.  Dudman,  1  Stark.  1,  it  was  held  by 
Lord  EUenborough,  that  if  a  banker  be  under  acceptances 
to  an  amount  beyond  the  cash  balance  in  his  hands,  «very 
bill  he  holds  of  that  customer's,  bonafide^  he  is  to  be  consid- 
ered as  holding  for  value  ;  and  it  makes  no  difference,  though 
he  hold  other  collateral  securities,  more  than  sufficient  to 
cover  the  excess  of  his  acceptances.  The  same  doctrine  was 
affirmed  by  Lord  Eldon  in  JEz  parte  Bloxham,  8  Yes.  531,  as 
equally  applicable  to  past  and  to  future  acceptances.  The 
subsequent  cases  of  Heywood  v,  Watson,  4  Bing.  496,  and 
Bramah  v.  Roberts,  1  Bing.  N.  C.  469,  and  Percival  v. 
Frampton,  2  Cromp.,  Mees.  &  Rose.  180,  are  to  the  same 
effect.  They  directly  establish  that  a  bona  fide  holder  taking 
a  negotiable  note  in  payment  of  or  as  security  for  a  pre- 
existing debt,  is  a  holder  for  a  valuable  consideration,  entitled 
to  protection  against  all  the  equities  between  the  antecedent 
parties.  And  these  are  the  latest  decisions  which  our  re- 
searches have  enabled  us  to  ascertain  to  have  been  made  in 
the  English  courts  upon  this  subject. 

In  the  American  courts,  so  far  as  we  have  been  able  to 
trace  the  decisions,  the  same  doctrine  seems  generally,  but 
not  universally,  to  prevail.    In  Brush  v.  Scribner,  11  Conn. 


496  BONA  FIDE  HOLDEB  FOB  VALUE. 

888,  the  Supreme  Court  of  Connecticutr,  after  an  elaborate 
review  of  the  English  and  New  York  adjudications,  held, 
upon  general  principles  of  commercial  law,  that  a  pre-existing 
debt  was  a  valuable  consideration,  sufficient  to  convey  a  valid 
title  to  a  bona  fide  holder  against  all  the  antecedent  parties 
to  a  negotiable  note.  There  is  no  reason  to  doubt  that  the 
same  rule  has  been  adopted  and  constantly  adhered  to  in 
Massachusetts ;  and  certainly  there  is  no  trace  to  be  found 
to  the  contrary.  In  truth,  in  the  silence  of  any  adjudications 
upon  the  subject,  in  a  case  of  such  frequent  and  almost  daily 
occurrence  in  the  commercial  States,  it  may  fairly  be  pre- 
sumed that  whatever  constitutes  a  valid  and  valuable  consid- 
eration in  other  cases  of  contract,  to  support  titles  of  the 
most  solemn. nature,  is  held  a  fortiori  to  be  sufficient  in  cases 
of  negotiable  instruments,  as  indispensable  to  the  security  of 
holders,  and  the  facility  and  safety  of  their  circidation.  Be 
this  as  it  may,  we  entertain  no  doubt  that  a  bona  fide  holder, 
for  a  pre-existing  debt  of  a  negotiable  instrument,  is  not 
affected  by  any  equities  between  the  antecedent  parties,  where 
he  has  received  the  same  before  it  became  due,  without 
notice  of  any  such  equities.  We  are  all,  therefore,  of  opinion, 
that  the  question  on  this  point,  propounded  by  the  Circuit 
Court  for  our  consideration,  ought  to  be  answered  in  the 
negative ;  and  we  shall  accordingly  direct  it  so  to  be  certified 
to  the  Circuit  Court. 

Catron,  J.,  said :  Upon  the  point  of  difference  between 
the  judges '  below,  I  concur  that  the  extinguishment  of  a 
debt,  and  the  giving  a  post  consideration,  such  as  the  record 
presents,  will  protect  the  purchaser  and  assignee  of  a  nego- 
tiable note  from  the  infirmity  affecting  the  instrument  before 
it  was  negotiated.  But  I  am  unwilling  to  sanction  the  intro- 
duction of  a  doctrine  into  the  opinion  of  this  court,  aside 
from  the  case  made  by  the  record,  or  ai^ued  by  the  counsel, 
assuming  to  maintain  that  a  negotiable  note  or  bill,  pledged 
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as  collateral  secnritjr  for  a  previous  debt,  is  taken  by  the 
creditor  in  the  due  course  of  trade ;  and  that  he  stands  on 
the  foot  of  him  who  purchases  in  the  market  for  monej^  or 
takes  the  instrument  in  extinguishment  of  a  previous  debt. 
State  courts  of  high  authority  on  commercial  questions  have 
held  otherwise ;  and  that  they  will  yield  to  a  mere  expression 
of  opinion  of  this  court,  or  change  their  course  of  decision 
in  conformity  to  the  recent  English  cases  referred  to  in  the 
principal  opinion,  is  improbable ;  whereas,  if  the  question 
were  permitted  to  rest  until  it  fairly  arose,  the  decision  of  it 
either  way  by  this  court  probably  would,  and  I  think  ought, 
to  settle  it.  As  such  a  result  is  not  to  be  expected  from  the 
opinion  in  this  cause,  I  am  unwilling  to  embarrass  myself 
with  so  muph  of  it  as  treats  of  negotiable  instruments  taken 
as  a  pledge.  I  never  heard  this  question  spoken  of  as  be- 
longing to  the  case  until  the  principal  opinion  was  presented 
last  evening;  and  therefore  I  am  not  prepared  to  give  any 
opinion,  even  was  it  called  for  by  the  record. 

§  1.  What  constitutes  a  Holding  for  and  would  bar  the  plaintiff's  recovery 
Value,  —  The  conflict  of  authority  in  whole  or  in  part,  unless  there  were 
shown  in  the  three  principal  cases  is  some  one  before  him  to  whom  the  de- 
an old  one,  and  is  not  much  nearer  fendant  would  be  liable  in  integro. 
termination  now  than  it  was  when  It  has  very  recently  been  reasserted 
Swift  o.  Tyson  ante,  p.  486,  was  de-  as  settled  hiw  in  New  York  that  such  a 
cided.  To  this  day  the  decisions  are  person,  though  he  took  the  paper  be- 
sharply  divided  by  a  line  represented  fore  maturity,  and  without  notice,  does 
on  the  one  side  by  Bay  v.  Coddington  not  acquire  a  valid  title  to  the  paper, 
and  Stalker  v.  McDonald,  and  on  the  but  takes  it  subject  to  all  its  infirmi- 
other  by  Swift  v.  Tyson.  It  is  still  ties,  precisely  as  if  he  had  taken  it 
held,  and  as  firmly  as  ever,  in  New  after  dishonor  or  with  knowledge  of 
York  and  in  those  State»  which  fol-  all  the  circumstances  affecting  its  va- 
lowed  the  New  York  rule,  that  if  the  lidity.  Comstock  v.  Hier,78  N.  Y.  269, 
plaintiff  did  not  in  fact  part  with  some-  citing  Skilding  v.  Warren,  15  Johns, 
thing  of  value,  aside  from  any  assumed  270 ;  Small  v.  Smith,  1  Denio,  688 ; 
value  in  merely  taking  the  paper  as  Turner  v.  Treadway,  58  N.  Y.  650 ; 
collateral  security  for,  or  as  conditional  Weaver  v.  Barden,  49  N.  Y.  286  ; 
payment  of,  debt  he  is  not  a  holder  Covell  v.  Tradesmen's  Bank,  1  Paige, 
for  value.  And  hence  as  against  him  181 ;  Wardell  v.  Howell,  9  Week.  Rep. 
equities  in  favor  of  the  defendant^  170 ;  Ooggerly  u.  Cuthbert,  5  Bos.  &  P. 
available  against  a  party  antecedent  170 ;  Evans  v.  Kymer,  1  Bam.  &  Ad. 
to  the  plaintiff,  would  be  pleadable,  528.     See  also   Moore  v.  Ryder,  65 

82 
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N.  Y.  488 ,'  Royer  v.  Keystone  Bank,  Osgood  v,  Thompson  Bank,  80  Codd. 

88  Penn.  St.  248 ;  Cummings  v.  Boyd,  27 ;  Roberts  v.  Hall,  87  Conn.  206, 211 ; 

lb.   872    (see    Bardsley    v.   Delp,    88  Reddick  v,  Jones,  6  Ired.  107 ;  Gibson 

Fenn.  St.  420) ;  Fenouille  v,  Hamil-  v.  Connor,  8  Kelley,  47 ;   Valette  v. 

ton,  36  Ala.  822 ;  Lee  v.  Smead,  1  Met.  Mason,  1  Smith  (Ind.),  89 ;  AUaira  0. 

(Ky.)  628  (but  see  May  v.  Quimby,  8  Hartshome,  1  Zabr.  666;   Carlisle  o. 

Bush,  96);    Bramhall  v.  Beckett,  81  Wishart,  11   Ohio«   172;  Bostwick  v. 

Maine,  206;  Nutter  v.  StoYer,  48  Maine,  Dodge,  1  Doug.  (Mich.)  418;  Onth- 

168 ;  Rozborough  v.  Messick,  6  Ohio  wite  v.  Porter,  18  Mich.  688 ;  Bush  v. 

St  448;  King  v,  Doolittle,  1  Head,  77;  Packard,  3  Harr.   (Del.)  886;  Barney 

Bertrand  t;.  Barkman,  18  Ark.  160;  t^.  Earle,  18  Ala.  106 ;  Neglee  v.  Lyman, 

Jenkins  v.  Schaub,  14  Wis.  1 ;  Pren-  14  Cal.  460 ;    Robinson  v.  Smith,  14 

tlce  V.  Zane,  2  Gratt.  262,  comparing  Cal.  94 ;  Manning  v.  McClure,  86  111. 

with  DaYis  v.  Miller,  14  Gratt.  1,  16 ;  490 ;  First  National  Bank  v.  Beaird,  3 

Brainard  v.  Reeves,  2  Mo.  App.  490;  Bradw.  (111.)  239 ;  Bank  of  Charleston 

Grant  v,  Kidwell,  80  Mo.  466.  v.-  Chambers,  11  Rich.  667  ;  Boatman's 

In  the  case,  howerer,  of  one  who  Sav.  Inst.  c;.  Holland,  38  Mo.  49. 

has  taken   accommodation    paper   as  If  any  thing  of  value  be  parted  with 

collateral  security  for  a  precedent  debt,  by  the  holder  when  he  takes  the  paper 

the  party  holds  for  value  under  the  in  payment  of  or  security  for  the  pre- 

New  York   rule,  provided  there  has  cedent  debt,  he  is  by  all  the  cases  a 

been  no  fraudulent  diversion  of  the  holder  for  value.    Weaver  v.  Harden, 

paper  to  improper   uses,  or  that  no  49  N.  Y.  286,  298 ;  Youngs  o.  Lee,  12 

other  equity  exists  against  the  party  N.  Y.  661 ;  Boyd  v.  Cummings,  17  N.  Y. 

from  whom  it  was    taken.    Grocers'  101;  Essex  Co.  Bank  v.  Russell,  29 

Bank  v.  Penaeld,  69  N.  Y.  602 ;  Cole  1;.  N.  Y.  678 ;  Brown  o.  Leavitt,  81  N.  Y. 

Saulpaugh,  48    Barb.   104;    Bank  of  118;    Gould  v.  Seger,  6  Duer,   260; 

Rutland  t;.  Buck,  6  Wend.  66 ;  Lathrop  Bank  of  New  York  v.  Yanderhorst,  32 

V.  Morris,  3  Sandf.  7  ;  Maitland  v.  Citi-  N.  Y.  668 ;  Belmont  Bank  v,  Hoge,  86 

zens'  Bank,  40  Md.  640.  N.  Y.  66. 

On  the  other  hand  the  doctrine  of  Thus,  the  plaintiff  is  a  holder  for 

Swift  V.  Tyson  has  been  reafiirmed  in  value  when  he  has  parted  with  the 

the    Supreme  Court  of    the    United  defendant's  note  upon  receiving  fh>m 

States,  Bank   of   Metropolis  v.  New  him  a  new  note,  indorsed  by  a  third 

England  Bank,  1  How.  284 ;  Goodman  person.    Youngs  v.  Lee,  tupra ;  Essex 

V.  Simonds,  ante,  p.  416 ;    McCarty  v.  Co.  Bank  v.  Russell,  supra.    So,  too, 

Roots,  21  How.  432,  489,  and  has  been  where  a  note  is  transferred   to   the 

followed  by  many  of  the  State  courts,  plaintiff  upon  his  surrendering  an  over- 

Blanchard  v.  Stevens,  8  Cush.  162;  due   note  to   his  debtor.      Brown  v. 

Culver  V.  Benedict,  13  Gray,  7  ;  Le  Bre-  Leavitt,  supra.    And  also  where  the 

ton  V,  Peirce,  2  Allen,  8 ;   Fisher  9.  holder  receives  the  paper  as  collateral 

Fisher,  98  Mass.  808 ;  National  Bank  security  for  the  repayment  of  a  loan  of 

V.  Kirby,  108  Mass.  497 ;  Woodruff  v.  money  upon  another  instrument.   Bank 

Hill,  116  Mass.  810;  Holmes  v.  Smith,  of  New  York  v.  Yanderhorst,  tupra; 

16  Maine.  177 ;  Norton  v.  Waite,  20  Belmont  Bank  v.  Hoge,  tupra.    The 

Maine,  176 ;  Bank  of  Republic  v.  Car-  same  is  true  when  he  has  taken  the 

rington,  6  R.  I.  616 ;  Cobb  v.  Doyle,  7  paper  on  account  of  the  discontinuance 

R.  I.  660 ;  Atkinson  v.  Brooks,  26  Vt.  of  proceedings  in  execution   against 

669 ;  Brush  v.  Scribner,  11  Conn.  388 ;  one  of  the  parties  to  it,  and  aa  ooUat- 
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era!  security  for  the  payment  of  the  evidence  of  any  kind  to  show  that  the 
judgment  in  that  case.  Boyd  v.  Cum-  parties  meant  the  transfer  to  operate  as 
mings,  supra,  satisfaction,  and  not  merely  as  an  ad- 
The  same  would  doubtless  be  true  dltional  security,  that  will  be  sufficient, 
when  the  paper  was  taken  in  absolute  But  there  must  be  some  evidence 
payment  of  an  existing  debt.  Sey-  beyond  the  mere  taking  of  the  new 
mour  V.  Wilson,  19  N.  T.  417 ;  Weaver  security :  such  an  act  represents  only 
V.  Barden,  49  N.  T.  286,  294 ;  Bank  of  the  consideration  given  by  the  party 
St.  Albans  v.  Gilliland,  2S  Wend.  811 ;  taking  the  paper,  and  never  amounts 
BankofSandusky  v.  Scoville,24Wend.  to  satisfaction.  Evidence  of  facts  or 
116;  Gould  V.  Seger,  6  Duer,  260;  circumstances  evincing  a  mutual  under- 
White  V.  Springfield  Bank,  8  Sandf.  standing  is  enough.  Jefirey  v.  Cor- 
222.  But  usually  when  paper  is  said  nish,  10  N.  H.  605 ;  Johnson  v.  Cleaves, 
to  be  taken  in  payment  of  a  debt,  the  16  N.  H.  882;  Smith  v.  Smith,  27  N.  H. 
meaning  is  that  it  is  taken  in  condi-  244 ;  Thompson  v.  Briggs,  28  N.  H.  40 ; 
tional  payment  of  the  debt;  and,  in  such  Muldon  v.  Whitlock,  1  Co  wen,  290; 
a  case,  the  holder,  by  the  New  York  Heubach  v.  Mollman,  2  Duer,  227; 
rule,  is  not  a  holder  for  value,  unless  Gibson  v.  Tobey,  46  N.  Y.  687,  642 ;  2 
there  is  an  agreement,  express  or  Im-  Am.  Lead.  Cas.  248,  4th  ed. 
plied,  that  the  remedy  upon  the  origi-  Where,^  as  has  been  suggested  supra, 
nal  debt  shall  be  suspended.  In  this  the  negotiation  of  the  note  or  bill,  as 
latter  case  the  holder,  taking  the  paper  between  debtor  and  creditor,  is  under- 
so  indorsed  that  he  becomes  a  party  to  stood  to  create  an  expectation  between 
it,  lias  taken  for  value.  Pratt  v,  Conan,  the  parties  that  the  collection  of  the 
87  N.  Y.  440;  Bums  t;.  Rowland,  40  principal  debt  shall  be  delayed  until 
Barb.  869 ;  Moore  v,  Ryder,  65  N.  Y.  the  time  of  payment  of  the  collateral 
488,  442;  Gates  v.  National  Bank,  security,  the  creditor,  it  is  agreed, 
100  U.  S.  takes  the  paper  upon  full  considera-    , 

It  is  held  necessary  in  California  tion,  and  in  the  due  course  of  busi- 

that  an  express  agreement  should  be  ness.     But  a   difficulty  arises  as   to 

shown  to  establish  the  fact  that  a  bill  what  is  implied  by  accepting  a  note  or 

or  note  either  of  the  debtor  or  of  a  bill,  on  time,  for  a  pre-existing  debt 

/              third  person  was  taken  by  the  creditor  then  due,  in  the  absence  of   actual 

/               in  payment  and  satisfaction  of  a  pre-  agreement. 

existing  debt.    Brown  «.  Olmsted,  50  The  implication,  as  matter  of  fact, 

Cal.  162 ;  Welch  v.  AUington,  28  Cal.  depends  somewhat  upon  the  question 

822 ;  Griffith  v.  Grogan,  12  Cal.  820.  whether  tlie  new  note  or  bill  is  for  the 

And    statements  to  the  same    efiect  precise  amount  of  the  existing  debt, 

are  to   be  found  elsewhere.     Tobey  as  in  Miohigan  State  Bank  v.  Leaven- 

V.  Barber,  6  Johns.  68 ;  James  v.  Hack-  worth,  28  Vt.  209 ;  or  for  a  different 

ley,  16  Johns.  278 ;  and  see  Peters  v.  sum,  either  more  or  less,  and  especially 

Beverly,  16  Peters,  682,  662.    But,  in  when  it  is  for  a  less  sum.    Where  the  * 

accordance  with  the  intimation  in  Pe-  new  security  is  for  the  precise  sum 

ters  V,  Beverly,  it  is  held  by  the  better  of  the  debt,  and  is  payable  on  time, 

authorities  that  if  there  be  sufficient  there  is,  in  fact,  a  strong  implication 

1 A  considerable  part  of  the  remainder  of  the  present  §  was  reprinted  by  the  late 

Chief  Justice  Redfield  in  the  first  edition  of  this  work  from  a  note  by  him  m  1  Am. 
Law  Beg.  x.  s.  86. 
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that  the  creditor  will  wait  until  the  8  Met.  40 ;  Griswold  v.  DaTis,  81  V t 

maturity  of  the  new  security.    And  890 ;    Logan  v.  Smith,  61   Mo.  455 ; 

in  that  view  the  cases  agree  that  the  Palmer  v.  Richards,  1  Eng.  L.  &  Eq. 

new  security  is  taken  for  value,  and  529.    The  declaration  to  the  contrary 

that   all   equities  in    favor  of    other  in  Williams  v.  Little,  11  N.  H.  66,  and 

parties  will  be  excluded.    And  a  simi-  in  some  other  cases,  is  certainly  not 

lar  implication  results  where  the  new  maintainable  upon  any  fair  view  of  the 

security  is  for  a  larger  sum  than  the  question  in  that  precise  form  of  it 
existing  debt,  as  in  Atkinson  v.  Brooks,         The  implication  in  question  will  de- 

26  y  t.  569.  pend  to  a  great  extent  upon  the  course 

But  where  the  security  is  of  a  dif-  of  business  between  the  parties,  and 

ferent  character  from  the  original  debt,  the  commercial  usage  of  the  partic- 

as  where  the  creditor  takes  a  mortgage  ular  place.     From  all  we  can  learn 

from  the  debtor  for  the  payment  of  the  of  this  commercial  usage  in  England, 

sum  due  in  six  months,  it  is  not  under-  judging  both  from  the  reported  cases 

stood  there  is  any  implication  of  a  con-  and  the  elementary  works,  we  infer 

tract  to  delay  the  collection  of  the  debt  that  each  new  security  is  there  cred- 

of   other  parties.      United    States   v,  ited  as  so  much  cash  at  the  time  it  is 

Hodge,  6  How.  279.  received,  and  is  charged  to  the  debtor, 

And  where  the  new  security  is  not  in  case  of  dishonor,  with  the  addition 
given  in  lieu,  or  on  account  of  the  ex-  of  expenses  attending  the  protest, 
isting  debt,  but  as  a  mere  pledge,  the  Foirier  v.  Morris,  2  El.  &  B.  89 ;  Bo- 
title  of  the  new  security  remaining  in  sanquet  v.  Dudman,  1  Stark.  1.  In 
the  debtor,  and  not  passing  to  the  this  last  case.  Lord  Ellenborough  said 
creditor,  thus  making  the  creditor  the  that  whenever  the  acceptances  ex- 
mere  trustee  or  agent  of  the  debtor  for  ceed  the  cash  balance,  the  plaintiff 
the  collection  of  the  new  security,  to  holds  all  the  collateral  bills  for  value, 
be  applied  when  collected,  upon  the  Ex  parte  Pease,  19  Vesey,  25.  In  this 
existing  debt,  between  them,  as  was  mode  of  transacting  business,  the  new 
held  in  the  case  of  Austin  v.  Curtis,  notes  or  bills,  from  time  to  time  re- 
81  Vt.  64 ;  the  cases  agree  that  there  is  mitted  to  the  creditor  by  his  debtor, 
no  implied  undertaking  not  to  collect  are  upon  receipt  passed  to  his  credit, 
the  existing  debt  in  the  mean  time.  and  thus  virtually  discoimted.    This, 

In  such  case,  the  debtor,  it  would  we  apprehend,  is  the  usual  coarse  of 

seem,  may  recall  his  collaterals,  as  the  doing  business  in  this  country,  where 

creditor,  being  his  agent,  is  under  his  one  has  an  open  account  with  banks 

control.    But  this  is  not  the  ordinary  or  bankers,  and  not  unfrequently  with 

case  of  collateral  security.  brokers.      How   far   it   obtains    with 

If  the  collateral  is  given  in  security  merchants,  is  not  very  clear,  the  case 

at  the  time  the  debt  is  created,  and  as  depending  upon  the  nature  and  the 

an  inducement  for  the  credit,  and  is  amount  of  the  dealings.    But  whenever 

>  a  negotiable  instrument  and  still  cur-  the  business  is  conducted  in  this  form, 

rent,  and   is,   in   fact,  negotiated   to  there  would  be  no  diflference  as  to  the 

the  creditor   so    as   to  make  him   a  right  of  the  creditor  to  hold  the  oollat- 

party  to  the  paper  and  impose  upon  erals,  whether  they  were  taken  in  pay- 

him  the  duty  of  demand  and  notice,  ment,  or  as  security,,  or  whether  any 

according  to  strict  commercial  usage,  advances  in  money  were  made  at  the 

all  equities  of  third  parties  are  ex-  precise  time  the  collaterals  were  nego- 

cluded.      Chicopee    Bank   i;.  Chapio,  tiated ;  since  passing  them  to  the  credit 
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of  the  debtor  as  so  much  money  is  ruptcy  show  that,  in  such  cases,  the 

strictly   advancing   the   money   upon  title  in  the  bills  does  not  pass  to  the 

them.    The  case  of  the  Bank  of  the  assignee,  but  may  be  retained  by  the 

Metropolis  v.  The  New  England  Bank,  correspondent.      Ex  parte  Pease,    19 

1  How.  234,  is  of  this  character,  and  Vesey,  25 ;  De  la  Chaumette  v.  The 

the  creditor  was  allowed  to  hold  the  Bank  of  England,  supra. 
collaterals  free  from  all  equities.  But  we  apprehend  this  is  not  the 

It  has  recently  been  laid  down  by  ordinary  meaning  of  the  term  collateral, 

the  Exchequer  Chamber  of  England  or  collateral  security ;  for  it  is  no  secu- 

that  the  title  of  a  creditor  to  a  nego-  rity  at  all.    The  etymology  of  collateral 

tiable  security  given  to  him  on  account  security  indicates  that  it  is  something 

of  a  pre-existing  debt,  and  received  running  along  with,  and,  as  it  were, 

by  him  bona  fide,  and  without  notice  parallel  to,  something  else  of  a  similar 

of  any  infirmity  of  title  on  the  part  character.    It  is  collateral  to  the  origi- 

of  the  debtor,  is  indefeasible,  whether  nal  indebtedness.    It  is,  of  course,  a 

the  security  is    payable   at  a  future  securit}",  but  it  need  not  be  in  the  pre- 

time  or  on  demand.    Currie  v.  Misa,  cise  form  of  the  original.    A  bond  may 

Law  Rep.    10   Ex.    163,  Lord    Cole-  be  secured  by  a  collateral  indebtedness 

ridge,  C.  J.,  dissenting.    This  is  based  in  the  form  of  a  bill  or  note,  and  vice 

on  the  ground  that  a  negotiable  secu-  versa,  and  the  collateral  will  always  in- 

ri^  given  for  such  a  purpose  is  a  con-  elude  other  parties.    But  as  far  as  the 

ditional  payment  of  the  debt,  the  con-  debtor  is  concerned,  they  are  holden 

dition  being  that  the  debt  revives  if  for  the  payment  of  the  debt,  and  the 

the  security  proves  unavailing.    lb. ;  creditor  is  equally  at  liberty  to  pursue 

Belshaw  v.  Bush,  11  Com.  B.  191.    The  all  in  all  legal  modes,  unless  there  is 

cases  cited  do  not  touch  the  question  some   express   or   implied  restriction 

when  there  is  an  agreement  that  the  upon  the  title  of  the  collaterals, 
security  shall  not  be  operative  as  pay-         In  this  sense,  the  title  passes  by  the 

ment  in  any  respect.  negotiation  of  a  bill  or  note  as  collate 

But  in  whatever.mode  the  business  eral,  the  same  as  if  the  money  were 

is  transacted,  if  we  look  carefully  into  advanced.    The  only  difference  is,  that 

the  true  principles  involved,  we  shall  this  form  is  dispensed  with,  and  the 

come  much  to  the  same  result.    Most  creditor  retains  his  original  security, 

of  the  controversy  upon   this  subject  Ordinarily,  the  collateral  may  not  bind 

appears  to  have  grown  out  of  the  dif-  the  same  parties  as  the  original  secu- 

ferent  sense  in  which  the  terms  used  rity,  or  not  all  of  them.    In  such  cases, 

are  understood.    If  the  term  "  collate-  the  creditor  will  wish  to  retain  the 

ral "  is  understood  to  import  that  the  original,  so  as  to  lose  none  of  his  secu- 

bills  thus  held  are  not  taken  on  ac-  rity.  All  that  the  word  "collateral  "im- 

count  of  the   existing  debt,  but  only  ports  is,  that  there  is  a  prior  or  existing 

to  be  held  until  due,  and  if  paid,  the  debt,  and  the  collateral  depends  upon 

amount  to  be  applied,  and  in  the  mean  that,  stands  or  falls  with  it,  so  far  as' 

time  the  creditor  assumes  no  responsi-  the  creditor  is  concerned, 
bility  in  regard  to  them,  except  as  the        But  if  the  party  takes  the  indorse- 

mere  agent  of  the  debtor  for  collection,  ment  of  a  bill  of  lading,  or  of  a  bill  of 

there  could  be*  no  ground  of  claim  that  exchange,  or  note,  he  acquires  no  dlf- 

any  property  passed,  or  that  Existing  ferent  rights  as  to  the  parties  to  these 

equities  in  former  parties  were  extin-  new  instruments,  whether   he   takes 

guished.    The  English  cases  in  bank-  them  in  payment  of,  or  as  collateral 
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to,  an  existing  debt.    In  either  case  he  al."  And  Lord  Campbell  said :  "  There 

becomes  a  party  to  the  transaction  or  is  nothing  to  make  a  difference  between 

contract  to  the  fullest  extent,  and,  in  this  and  the  common  case,  where  a  bill 

the  case  of  negotiable  instruments,  is  is  taken  as  security  for  a  debt,  and  in 

bound  to  pursue  the  law  merchant  in  that  case  an  antecedent  debt  is  a  suffi- 

making  demand  and  giving  notice,  at  cient  consideration."    And  in  PerciTal 

the  peril  of  making  them  his  own,  in  v,  Frampton,  2  Cromp.  M.  &  R.  180, 

actual  exoneration  of  the  party  nego-  Parke,  B.,  said :  "  If  the  note  were 

tiating  them.  given  to  the  plaintiffs  as  security  for  a 

In  such  cases  it  can  be  of  little  im-  previous  debt,  and  they  held  it  as  such, 
portance  whether  the  original  debt  is  they  might  be  properly  stated  to  be 
treated  as  extinguished  or  not,  since,  if  holders  for  valuable  consideration." 
theMebtor  negotiate  the  note  or  bill  by  The  same  rule  is  recognized  in  numer* 
his  own  indorsement,  which  is  the  ous  other  English  cases.  Heywood  v. 
usual  course,  he  is  bound  by  such  in-  Watson,  4  Bing.  496 ;  Bosanquet  v. 
dorsement,  and  the  double  bond  is  of  Forster,  9  Car.  &  P.  659 ;  Same  v.  Cor- 
no  essential  importance.  And  if  the  ser,  9  Car.  &  P.. 664 ;  2  Am.  Lead.  Cas. 
creditor  do  not  take  steps  to  charge  260,  251.  No  recovery  can  be  had  in 
his  debtor  as  indorser,  he  makes  the  any  case,  upon  the  original  debt,  where 
collateral  his  own  in  payment  of  his  the  collateral,  given  in  security,  was 
debt,  and  the  result  is  the  same,  whether  indorsed  while  current,  and  is  still  out- 
he  is  bound  doubly  or  singly,  since  the  standing.  Price  v.  Price,  16  Mees.  & 
release  extinguishes  both  or  one,  as  W.  232,  243.  And  where  the  party  ac- 
the  case  may  be.  cepts  a  collateral  as  security  for  a  pre- 

The  mere  giving  of  a  negotiable  vious  debt  then  due,  there  is  no  implied 
note  or  bill  for  an  existing  debt,  is  only  obligation  not  to  negotiate  the  collateral 
conditional  payment  in  any  case,  by  before  maturity.  The  collateral  is  ra- 
the general  law  merchant,  unless  there  ceived  for  the  ease  of  the  debtor,  and 
is  an  express  agreement  that  it  shall  not  ordinarily  as  a  mere  pledge;  so  that 
extinguish  the  original  debt.  Upon  the  creditor's  act  of  negotiating  it  is 
the  dishonor  of  the  new  note  or  bill  contemplated  by  the  debtor, 
the  creditor  may  sue  the  original' debt,  AH  that  is  implied,  then,  by  taking 
or  the  indorser  of  the  new  bill  or  note,  the  paper  as  collateral  is,  that  there  is 
at  his  election,  so  that  the  note  or  bill  no  agreement  or  implication  that  the 
is  but  a  collateral  in  any  case,  unless  original  debt  is  extinguished.  The 
there  is  some  special  contract,  or  some  creditor  intends  to  hold  on  to  liis  origi- 
special  usage,  as  in  the  New  England  nal  debt  and  all  other  securities.  The 
States,  that  the  acceptance  of  the  new  new  security  is  collateral  to  the  pre- 
note  or  bill  shall,  prima  fade,  extinguish  vious  debt ;  but  the  new  security,  as 
the  debt.  between  the  parties  to  it  and  the  cred- 

Most  of  the  conflicts  in  the  Ameri-  itor,  is  not  afl^ted  by  its  being  collat- 

can  and  in  the  English  cases  may  be  eral  to  the  previous  debt,  any  differ* 

reconciled  by  reference  to  the  forego-  ently  from  what  it  would  be  if  it  were 

ing  distinctions.    In  the  case  of  Poirier  received  in  extinguishment  of  it    It  is 

V.  Morris,  2  El.  &  B.  89,  Crompton,  J.,  negotiated  in  the  fullest  manner,  and 

said :  **  Whether  the  bill  was  a  coUat-  subject  to  the  law  merchant,  and  with 

eral  security,  or  whether  it  had  the  no  restrictions  upon  its  further  nego- 

effect  of  suspending  the  payment  of  tiation.    The  English  courts,  like  many 

he  antecedent  debt,  is  quite  immateri-  of  the  American,  have  taken  the  view 
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that  inch  paper  pastes  for  valuei  and  of  the  new  paper,  although  that  is  a 

in  the  ordinary  course  of  business,  so  decislre  circumstance  in  favor  of  the 

as  to  exclude  all  existing  equities,  with-  creditor  being  a  bona  Jide  holder  when 

out  regard  to  the  understanding,  agree-  it  exists,  as  it  more  commonly  does,  in 

ment,  or  implication,  as  matter  of  fact,  all  cases  where  new  paper  is  accepted 

that  the  creditor  should  delay  the  en-  "  instead  of  payment "  of  an  existing 

forcement  of  the  existing  debt  until  debt.    But  where  there  is  no  eyidence 

the  maturity  of  the  new  security.    The  of  such  an  understanding,  and  even 

English  courts  declare  that  it  makes  when  there  is  an  express  reservation 

no  diflerence,  in  principle  or  legal  effect,  on  the  part  of  the  creditor  of  the  right 

whether   th«  existing  debt  is  extin-  to  pursue  his  remedy  upon  the  debt, 

guished  or  not,  or  whether  the  original  as  will  be  necessary,  in  order  to  avoid 

evidence  of  debt,  or  ^he  existing  secu-  impairing  the  claim  against  guarantors 

rities  are  surrendered  or  not.    Kears-  and  sureties ;  —  even  in  such  cases  the 

lake  V.  Morgan,  5  T.  R.  614;  Baker  v,  rights  of  the  creditor  to  be  regarded  as 

Walker,  14  Mees.*&  W.  466;  Belshaw  a  bona  Jide  holder  are  unquestionable 

V,  Bush,  11   C.  B.  191^  200 ;  Ford  o.  in  every  instance  where  he  assumes  the 

Beech,  11  Q.  B.  862,  873 ;  Peacock  v.  responsibility  of  a  party  to  the  paper. 

Purcell,  14  C.  B.  h.  b.  728.     These  That,  of  itself,  is  consideration  suffl- 

transactions,  indorsing  negotiable  secu-  cient  to  give  him  all  th^  rights  of  a 

rities  on   account  of  previous  debts,  bona  fide  purchaser,  to  the  extent  of 

without  special  agreement  as  to  the  his  interest;  that  is,  until  his  debt  is 

effect,  are  there  treated  as  necessary  paid. 

exceptions  to  the  general  rules  of  law,  This  appears  to  be  the  rule  in  Massa^ 
in  favor  of  the  law  merchant.  chusetts,  Stevens  v.  Blanchard,  8  Cush. 
'*  The  legal  effect,"  said  Erie,  C.  J.,  162, 169;  Culver  v.  Benedict,  13  Gray, 
in  Peacock  v.  Purcell,  supra,  **  of  taking  7 ;  Le  Breton  v.  Peirce,  2  Allen,  8, 14 ; 
a  bill  as  collateral  security,  is  that  if,  Fisher  v.  Fisher,  98  Mass.  808 ;  in  Rhode 
when  the  bill  arrives  at  maturity,  the  Island,  Bank  of  Republic  v,  Carrington, 
holder  is  guilty  of  laches,  and  omits  6  R.  L  616 ;  in  North  Carolina,  Reddick 
duly  to  present  it  and  to  give  notice  of  v.  Jones,  6  Ired.  107  ;  in  Georgia,  Gib- 
its  dishonor,  if  not  paid  the  bill  becomes  son  t;.  Connor,  3  Kelly,  47 ;  in  Indiana, 
money  in  his  hands,  as  between  him  Valette  v.  Mason,  1  Smith,  89;  and  so 
and  the  person  from  whom  he  received  it  was  formerly  in  Vermont,  Atkinson 
it"  This  case  affords,  as  we  under-  v.  Brooks,  26  Yt.  669.  These  cases  do 
stand  it.  Ml  confirmation  of  the  pro-  not  speak  directly  to  the  matter  of 
position  that  aR  that  is  required,  when  agreements  to  extend  the  time  of  pay- 
current  negotiable  paper  is  indorsed  on  ment  of  the  original  debt  for  which  the 
account  of  an  existing  debt,  in  order  to  paper  was  taken ;  but  they  take  the 
exclude  equitable  defences,  is  that  the  broad  ground  that  receiving  the  paper 
creditor  should  so  receive  the  new  pa-  either  as  conditional  payment  or  as 
per  as  to  assume  the  position  of  a  bona  collateral  security  is  itself  sufficient  to 
fide  party  to  it.  make  the  taker  a  holder  for  value,  sup- 
It  does  not  seem  indispensable,  where  posing  of  course  that  the  paper  was  so 
the  New  York  rule  does  not  prevail,  indorsed  to  him  as  to  make  him  a  party 
that  there  shall  be  any  contract,  either  to  it,  and  thus  to  impose  upon  him  the 
express  or  implied,  to  suspend  the  rem-  duty  of  making  presentment  and  giv- 
edy  upon  the  debt,  in  order  to  give  the  ing  notice  of  dishonor.  In  the  case  of 
creditor  the  rights  of  a  bona  fide  holder  Gates  v.  National  Bank,  just  decided 
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by  the  Supreme  Court  of  the  United  a  holder  for  value  or  not.    Scott  v.  The 

Stotes  (100  U.  S.),  this  point,  though  Ocean  Bank,  28  N.  T.  289.    This  lat- 

before  the  court,  was  not  pronounced  ter  question  seemt  to  be  the  same  as 

upon ;  there  haying  been,  in  point  of  that  of  the  creditor  becoming,  on  the 

fiu!t,  an  agreement  to  extend  the  time,  one  hand,  a  party  to  the  new  paper,  and, 

which  agreement  had  been  kept.    This  on  the  other,  only  receiving  it  as  the 

of  course  was  held  a  consideration.  agent  of  the  debtor  for  collection,  to  be 

It  is  certainly  clear  that  if  the  new  applied  when  collected.  In  the  latter 
paper  received  ''instead  of  payment"  case,  of  course,  the  creditor  is  never  a 
of  a  prior  debt  is  not  negotiable  in  holder  for  value.  In  all  cases  where 
form,  or  not  in  fact  negotiated,  Whis-  the  creditor  so  receives  tlie  new  paper 
tier  V.  Foster,  14  Com.  B.  v.  s.  248;  as  to  become  a  party  to  it,  he  does  be- 
Boody  V.  Bartlett,  42  N.  H.  658 ;  come  for  the  tin^e  a  debtor  for  it,  and 
Franklin  v.  Twogood,  18  Iowa,  615 ;  or  if  he  keeps  any  account  of  such  paper, 
if  the  creditor  accepts  the  new  paper  the  proper  mode  is  to  pass  it  to  the 
merely  for  collection  and  **  to  be  ap-  credit  of  the  debtor,  and  charge  it  off 
plied  when  collected,"  and  not  assum-  when  it  proves  unproductive.  We  ap* 
ing  the  responsibility  of  a  party,  —  in  prebend  this  is  the  common  course  of 
either  of  these  cases  he  cannot  claim  dealings  among  merchants  and  bankers, 
the  rights  of  a  party  so  as  to  exclude  And  in  such  case,  if  the  creditor  re- 
equi^ble  defences.  See  the  learned  serve  the  right  to  sue  upon  the  prior 
opinion  of  Bosworth,  C.  J.,  in  Hoff-  debt,  still  he  cannot  recover  judgment 
man  v.  Miller,  1  Am.  Law  Reg.  n.  b.  upon  the  debt  until  he  return  the  col- 
676,  681,  and  cases  cited;  Warner  v.  laterals.  They  are  payment  until  re- 
Lee,  6  N.  Y.  144 ;  Scott  v.  Ocean  Bank,  stored,  or,  at  the  least,  quasi  payment. 
28  N.  T.  289 ;  8.  c.  5  Bosw.  192.  The  court  cannot  know,  except  by  their 

AH  courts,  as  we  have  intimated,  surrender,  that  the  creditor  may  not 

seem  to  agree  that  the  indorsee  of  ne-  have  negotiated  them  for  value;  and, 

gotiable  paper  delivered  at  the  time  if  so,  how  is  the  debtor  to  recover 

of  creating  a  new  debt,  although  ex-  them  ? 

pressed  to  be  as  collateral  security,         Some  of  the  courts  draw  a  distinc- 

must  be  regarded  as  a  bona  fide  holder  tion  between  the  taking  of  negotiable 

for  value.    Stotts  v.  Byers,  17  Iowa,  paper  in  conditional  payment  and  in 

808;    Lyon   v.  Ewings,   17  Wis.  61;  collateral  security  for  a   prior  debt, 

Curtis  V.  Mohr,  18  Wis.  615 ;  Logan  holding  that  when  the  paper  is  taken 

V.  Smith,  61  Mo.  455.    So  also,  where  in  the  former  way,  the  holder,  if  he 

any  new  credit  or  indulgence  is  given  took  before  maturity  afld  without  no- 

in  faith  of  the  new  paper,  all  agree  that  tice  of  equities,  has  a  valid  title,  but 

equitable  defences  must  be  excluded,  not  when  it  is  taken  as  collateral  secu- 

Housum  v.  Rogers,  40  Penn.  St.  190;  rity  merely.  Fletcher  v.  Chase,  16  N.  H. 

Trustees  v.  Hill,  12  Iowa,  462;  Wash-  88 ;  Rice  v.Riatt,  16  N.  H.  116;  Nutter 

ington  Bank  v.  Krum,  15  Iowa,  58.    In  v.  Stover,  48  Maine,  168 ;  Austin  v. 

some  cases  the  mode  of  doing  the  busi-  Curtis,  81  Vt  64 ;   Ryan  p.  Chew,  18 

ness,  and  whether  the  collaterals  or  Iowa,  589.    But  this  distinction  has  not 

new  securities  are  passed  to  the  credit  found  general  &vor. 
of  the  debtor  at  the  time  they  are  re-         §   2.    Amwad   of  Reconery.  <— >  The 

ceived,  or  only  when  they  are  collected,  amount    which   a   person   holding    m 

seem  to  be  held  decisive  of  the  point  negotiable    note,  bill,  or   check,   for 

whether  the  holder  can  be  regarded  as  value,  will  be  entitled  t9  recover  agamst 
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a  defendant,  who  did  not  sign  for  ao-  noticei  paid  for  the  same.    Stalker  v. 

commodation,  will   depend  upon  the  McDonald,  ante,  p.  464 ;  Huff  v.  Wag- 

Dfttuie  of  hiB  holding.    If  he  has  be-  ner,  68  Barb.  216 ;  Holcomb  v.  Wyckoff, 

come  an  absolute  purchaser  fpr  Talue,  86  N.  J.  86 ;    Holman  v.  Hobson,  8 

and  is  not  holding  the  paper  as  security  Humph.  127 ;    Petty    v,  Hannum,^  2 

for  a  precedent  or  newly  created  debt,  Humph.  102. 

or  in  conditional  payment  of  such  a  If  the  plaintiff  received  the  paper 
debt,  it  is  clear,  by  the  decisiye  weight  as  a  mere  pledgee,  without  such  a  pass- 
of  authority,  that  he  is  entitled  to  re-  ing  of  title  to  him  as  to  make  him  a 
cover  the  entire  sum  named  upon  the  holder  in  his  own  right,  and  to  impose 
paper,  regardless  of  the  amount  which  upon  him  the  duties  of  a  holder,  he 
he  may  have  paid  foe  it,  always  sup-  stands  simply  in  the  situation  of  the 
posing  that  he  took  it  without  notice  pledgor,  and  can  recover  no  more  than 
of  any  infirmity  in  the  right  or  title  of  that  party  could.  Jones  v.  Hibbert, 
his  vendor.  Fowler  v.  Strickland,  107  2  Stark.  804;  Wiffen  v.  Roberts,  1 
Mass.  662;  Cromwell  v.  Sac  County,  £sp.  261;  Stoddard  v.  Kimball,  ante, 
96  U.  S.  61 ;  Dresser  v.  Missouri  Ry.  p.  468 ;  Chicopee  Bank  v.  Chapin,  8 
Co.,  98  U.  S.  92;  Moore  v.  Baird,  80  Met.  40;  Ex  parte  Kelty,  1  Lowell, 
Penn.  St.  188 ;  Gaul  v.  Willis,  26  Penn.  894 ;  Atlas  Bank  v.  Doyle,  9  R.  I.  76. 
St  269;  Bange  v.  Flint,  26  Wis.  644 ;  If  the  paper  was  taken  by  the  plain- 
Lay  V.  Wissman,  86  Iowa,  806 ;  Bank  tiff  as  a  pledge,  collateral  security,  or 
of  Michigan  v.  Green,  88  Iowa,  140 ;  in  conditional  payment  of  a  precedent 
Baily  v.  Smith,  14  Ohio  St  896 ;  Jones  or  newly  created  debt,  in  such  a  way 
V.  Gordon,  Law  Rep.  2  App.  Cas.  616,  as  to  impose  upon  him  all  the  duties 
622 ;  In  re  Gomersall,  Law  Rep.  1  Ch.  of  an  ordinary  purchaser  for  full  value, 
Div.  187, 142.  If  there  was  no  infirm-  he  will  then  be  entitled,  prima  facie,  to 
ity  or  defence  between  antecedent  par-  recover,  if  he  took  without  notice,  not 
ties,  it  has  never  been  suggested  that  only  the  amount  of  the  debt  thus  se- 
such  purchaser  would  not  be  entitled  cured,  but  the  whole  sum  named  on  the 
to  recover  the  whole  amount  of  the  bill  or  note,  provided  the  defendant  is 
note,  bill,  or  check.  liable  for  the  entire  sum,  either  to  the 

The  holder  is  in  this  position  not  plaintiff's  debtor  or  to  any  prior  owner 

only  when  he  has  bought  the  paper  for  of  the  paper.     Lay  v.  Wissman,  86 

cash,  but  also  when  he  has  taken  it  in  Iowa,  806 ;    Allaire  v.  Hartshome,  1 ' 

payment  of  property  then  sold,  or  in  Zabr.666.    See  Gates  v.  National  Bank, 

the  course  of  a  barter,  or  has  given  his  100  U.  S.    But,  inasmuch  as  the  plain- 
negotiable  security  for  it,  provided  it  '  tiff  would  in  such  a  case  recover  the 

was  received  in  absolute,  and  not  in  excess  above  the  debt  as  trustee  for 

conditiottal,  payment.    He  has  in  such  the  prior  party,  his  right  to  recover  it 

a  case  bought  the  paper  as  effectively  may  be  cut  off  by  act  of  that  party. 
as  if  he  had  paid  cash  for  it  on  the         If,  on  the  other  hand,  there  be  no 

market.    Dresser  v.  Missouri  Ry.  Co.,  one  before  the  plaintiff  entitled  to  re- 

tupra;  Woodruff  v.  Hill,  116  Mass.  810.  cover  upon  the  paper,  then  the  plaintiff 

Some   courts,   however,   maintain,  can  recover  no  more  than  the  amount 

upon   no   very   satisfactory  grounds,  of  the  debt  for  which  he  took  the  pa- 

that,  where  the  holder  has  paid  less  per ;  and  he  cannot  recover  even  this, 

than  the  face  value  of  the  paper,  he  unless  he  took  without  notice  of  any 

can  recover  no  more  than  he  or  some  infirmity  or  equity.    See,  for  example, 

one  before  him,  being  a  holder  without  Park  Bank  v.  Watson,  42  N.  Y.  490. 
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If,  however, the  holder  has  paid  bat  to  notice  of  equities;  staU  this  fact,  in 

part  only  of  the  sum  agreed  upon  as  connection  with  other  facts,  sach  as 

the  price  of  the  note,  and  before  pay-  the  known  responsibility  of  the  de- 

ing  the  balance  has  become  aware  of  a  fendant,  the  rate  of  interest,  the  time 

defence  ayailable  against  all  the  prior  of  the  maturity  of  the  pap^,  etc.,  may 

parties  to  the  paper,  the  holder  can  be  received  in  sapport  of  an  allegation 

recover  no  more  than    he   had  paid  that  the  plaintiff  purchased  with  no- 

before  notice,  even  though  he  should  tice.    Lay  v,  Wissman,  86  Iowa,  306 ; 

afterwards  pay  the  balance  promised  Jones  v»  Gordon,  Law  Rep.  2  App.  Gas. 

by  him.    He  would  not  be  bound  to  -616,682. 

pay  this  balance,  probably,  because  of  And  where  the  sum  paid  for  the  par 

a  failure  of  the  consideration,  to  that  per  of  a  solvent  party,  known  by  the 

extent,  upon  which  his  promise  was  purchaser  to  be  such,  is  but  a  small 

based ;  and  not  being  bound  to  pay,  fraction  of  the  amount  called  for  by  the 

the  payment  would  be  made  in  his- own  note  or  bill,  so  as  to  be  nominal  only, 

wrong.    Dresser  v.  Missouri  Ry.  Co.,  and   therefore  merely  colorable,  this 

98  U.  S.  92;    Hubbard  v.  Chapin,  2  fact  may  alone  be  sufficient  to  let  in 

Allen,  328 ;    Crandell  v.  Vickery,   46  the  equities.     DeWitt  v.  Perkins,  22 

Barb.  166.    See  Weaver  v.  Barden,  49  Wis.  478.    See  also  Bailey  v.  Smith, 

N.  Y.  291 ;   Barnard  v.  Campbell,  68  14  Ohio,  896. 

N.  Y.  78 ;  Lewis  o.  Bradford,  10  Watts,  In  an  action  upon  a  bill  or  note 

82 ;  Juvenal  d.  Jackson,  2  Harris;  629 ;  against  the  acceptor  or  maker,  neither 

Youst  V.  Martin,  8  Serg.  &  R.  428,  480.  general  nor  special  damage  can  be  re- 

The  last  four  cases  show  that  money  covered,  the  right  of  the  plaintiff  being 

paid  after  notice  of  fraud  is  lost.  limited  to  the  amount  of  the  paper  and 

While  the  fact  that  a  purchaser  has  interest.     Prehn   o.  Royal   Bank  of 

paid  less  than  the  face  value  of  a  note  Liverpool,  Law  Rep.  6  Ex.  92,  97. 
or  bill  is  not  sufficient  to  subject  him 
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Clabk  V.  Pease. 

(41  New  Hampshire,  414.     Supreme  Court,  Deoember,  1860.) 

Dnreu,  —  The  fact  that  a  note  was  originally  obtained  by  duress  will  not  be  a 
good  defence  to  the  note  in  the  hands  of  a  bona  Jide  holder  for  a  valuable 
consideration  paid  before  its  maturity. 

Burden  of  Proof.  —  But  where  fraud,  illegality,  or  duress,  in  the  making  or  orig- 
inal circulation  of  the  bill  or  note,  is  shown,  that  will  cast  upon  the  plaintiff  the 
burden  of  proving  that  he  is  a  bona  Jide  holder  for  a  valuable  consideration. 

This  is  an  action  of  assumpsit  counting  upon  the  prom- 
issory note  of  the  three  defendants,  dated  July  26,  1858, 
for  $112.50,  payable  to  one  Theodore  P.  Clark,  or  order, 
on  the  first  day  of  the  following  November,  and  by  the 
payee  indorsed  and  delivered,  on  the  day  of  its  date,  to  the 
plaintiff.  There  was  also  a  count  for  money  had  and  re- 
ceived, to  the  amount  of  $300.     Plea,  the  general  issue. 

The  defendants  offered  to  prove  that  on  the  day  before 
the  giving  of  the  note,  all  of  the  makers  except  Charles 
Pease  were  arrested  at  Ellsworth,  in  Grafton  County,  by 
Calvin  Clark,  a  deputy  sheriff,  by  the  procurement  and  with 
the  aid  of  the  payee,  and  held  by  them  in  custody  until  the 
next  day,  when  they  were  carried  by  them  to  Plymouth,  and 
there  held  in  custody  until,  to  effect  their  liberation,  this 
note  was  given,  the  said  Charles  Pease  signing  as  the  surety 
of  the  others ;  that  the  arrest  was  made  without  any  warrant 
or  other  lawful  authority;  but  it  was  represented  by  the 
sheriff  that  they  were  arrested  for  the  criminal  offence  of 
malicious  mischief,  and  that  he  had  the  right  to  arrest  them 
without  a  warrant ;  that  this  note,  with  two  others,  amount- 
ing in  all  to  $250,  was  given  to  said  Theodore  P.  Clark  to 
obtain  the  release  from  duress  of  the  three  principals  in  the 
note,  and  upon  the  promise  by  the  payee  that  they  should 
then  be  set  at  liberty,  and  he  would  prosecute  them  no  fur* 
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ther ;  and  upon  the  execution  of  the  note  they  were  set  at 
liberty  accordingly. 

The  plaintiff  excepted  to  this  evidence,  as  no  defence 
against  the  indorsee,  without  proof  that  he  was  not  the 
bona  fide  holder  of  the  note.  But  the  court  ruled  that,  if  the 
note  was  obtained  by  duress,  it  was  void  in  the  hands  of  an 
innocent  indorsee,  and  thereupon  the  plaintiff,  admitting  for 
the  purposes  of  this  trial  that  the  defendants'  witnesses 
would  testify  to  the  facts  stated,  a  verdict  for  the  defendants 
was  taken  by  consent,  subject  to  the  opinion  of  the  court ; 
and  the  questions  thus  raised  were  reserved,  and  assigned  to 
the  determination  of  the  whole  court. 

Sabgent,  J.  That  the  case  presented  is  clearly  one  of 
duress,  there  can  be  no  question.  The  abuse  of  any  process, 
either  civil  or  criminal,  to  compel  a  party,  by  imprisonment, 
to  do  any  act  against  his  will  except  ^to  pay  the  debt  for 
which  he  is  arrested,  is  entirely  illegal,  and  the  act  may  be 
avoided  on  the  ground  of  duress.  Richardson  v.  Duncan, 
8  N.  H.  608 ;  Severance  v.  Kimball,  8  N.  H.  886 ;  Shaw  v. 
Spooner,  9  N.  H.  197  ;  Burnham  v.  Spooner,  10  N.  H.  628 ; 
Breck  v.  Blanchard,  22  N.  H.  303.  Here  the  arrest  was 
without  any  warrant  or  lawful  authority.  Such  duress  is  a 
perfect  defence,  upon  all  the  authorities,  to  an  action  between 
the  original  parties. 

The  note  in  this  case  was  not  only  void  as  between  the 
original  parties,  on  the  ground  of  duress,  but  was  given  to 
compromise  a  charge  of  crime,  and  was  wholly  illegal  upon 
that-ground.  Plumer  v.  Smith,  6  N.  H,  663.  But  the  prin- 
cipal question  raised  here  by  the  ruling  of  the  court  is, 
whether  such  a  note  is  absolutely  void  in  the  hands  of  any 
holder ;  and,  if  not,  then  another  question  arises  upon  the 
exception  which  was  taken  by  the  plaintiff,  which  is  this: 
after  an  indorsee  has  made  out  a  prima  facie  case  by  prov- 
ing the  indorsement,  &c.,  and  the  defendant  has  shown  that 
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the  note  was  obtained  from  him  by  duress,  upon  whom  rests 
the  burden  of  proof  ?  Must  the  defendant  prove  that  the 
plaintiff  was  not  the  bona  fide  holder,  and  that  he  did  not  pay 
a  valid  consideration  for  it,  as  the  plaintiff  claimed  ?  or,  the. 
duress  being  proved,  does  that  throw  the  burden  of  proof 
upon  the  plaintiff,  to  prove  how  he  can;ke  by  the  note,  and  the 
consideration  he  paid,  &c.,  as  the  defendant  claims  ?  We  will 
examine  these  questions  in  the  order  in  which  we  have  stated 
them. 

I.  Is  this  note  absolutely  void  in  the  hands  of  any  holder, 
however  innocent,  who  has  paid  a  valid  consideration  for  it 
before  it  was  due. 

We  find  that  the  law  holds  certain  persons  to  be  incom- 
petent parties  to  make  contracts,  on  account  of  want  of 
capacity.  It  has,  therefore,  wisely  taken  care  of  the  inter- 
ests of  those  who  either  have  not  judgment  to  contract,  as 
in  the  case  of  infants,  or  who,  having  judgment  to  contract, 
cannot  in  law  have  any  funds  or  property  to  enable  them  to 
perform  the  contract,  as  in  the  case  of  a  feme  covert ;  and 
therefore  it  has  in  general  rendered  the  contracts  of  infants 
voidable,  and  those  of  married  women  absolutely  void.  Chitty 
on  Bills,  18.  By  our  law  an  infant  has  not  capacity  to  bind 
himself  absolutely  by  a  promissory  note,  as  maker  or  indorser. 
Story,  Prom.  Notes,  §  78.  So  a  married  women  is  incapa- 
ble, in  any  case,  of  becoming  a  party  to  a  note  or  bill  so  as  to 
charge  herself  with  any  obligation  whatever  ordinarily  aris- 
ing therefrom.  So  contracts  made  with  an  alien  enemy  are 
absolutely  void,  upon  the  ground  of  disability  to  contract. 
This  principle  has  its  origin  and  confirmation  in  the  law  of 
nations.  Persons  insane,  or  imbecile  in  mind,  have  not  the 
meptal  capacity  to  contract.  This  disability  flows  from  the 
most  obvious  principles  of  natural  justice,  because  pei'sons  in 
that  condition,  —  lunatics,  idiots,  and  persons  nan  compos  merir 
tw,  —  being  bereft  of  their  reason,  are,  by  the  rules  not  only 
of  municipal  law,  but  of  universal  justice,  held  to  be  utterly 
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incapable  of  making  contracts,  and  generally  their  contracts 
are  absolutely  void.  Story,  Prom.  Notes,  §§  86,  94, 100, 101 ; 
Edwards,  Bills  &  Notes,  c.  2.  There  are  some  other  parties 
that  are  held  to  be  incompetent  to  contract,  but  these  are  the 
principal ;  and  there  are  also  some  exceptions  to  some  or  all 
of  the  general  rules  above  stated,  which  are  not  now  impor- 
tant to  be  noticed.  These  doctrines  are  all  familiar  as  ele- 
mentary principles. 

Contracts,  therefore,  purporting  to  be  entered  into  by 
either  of  the  above  parties,  are  either  void  or  voidable,  as  the 
case  may  be,  alike  as  against  the  other  party  to  the  original 
contract,  and  also,  where  the  contract  is  assignable,  they  are 
void  as  to  such  incompetent  parties,  or  are  voidable  by  them, 
in  the  hands  of  any  assignee  or  indorsee.  These  rules  of  law 
are  founded  upon  the  most  common  principles  of  natural  jus- 
tice and  of  public  policy. 

There  are  numerous  other  contracts,  which,  though  made 
between  competent  parties  on  both  sides,  are  nevertheless 
void  as  between  such  original  parties.  A  contract  made  on 
Sunday,  where  the  transaction  of  such  business  is  prohibited, 
is  an  illegal  contract,  and  void  as  between  the  parties.  So  a 
contract  based  upon  an  illegal  consideration,  as  usury,  gaming^ 
spirituous  liquors  sold  without  license  contrary  to  law,  the 
compounding  of  a  felony,  &c.,  is  void  as  between  the  parties. 
So  a  contract  without  consideration,  nudum  pactum^  and  one 
where  the  consideration  has  failed,  as  between  the  immediate 
parties,  is  void  or  voidable.  So  a  contract  entered  into  by 
compulsion  under  duress,  or  obtained  by  fraud,  or  circumven- 
tion of  one  in  a  state  of  intoxication,  is  void  as  between  the 
parties.  Other  cases  might  be  stated  (see  Chitty  on  Bills, 
82-87),  but  these  are  suflScient  for  our  present  purpose. 
Where  the  contract  itself  is  illegal,  or  is  founded  upon  an 
illegal  consideration,  the  parties  are  usually  both  violators  of 
the  law  and  stand  in  pari  delicto.  In  such  case,  any  contract 
for  the  payment  of  money  or  the  performance  of  any  service 
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cannot  be  enforced  as  between  the  parties ;  nor,  if  money  has 
been  paid  or  property  transferred  by  one  party  to  the  other 
under  such  contract,  where  both  parties  are  alike  in  fault,  can 
it  be  recovered  back,  because  in  such  cases,  ^^  Potior  est  con- 
ditio possidentis."  But  in  cases  of  duress,  fraud,  or  circum- 
vention, the  fault  was  all  upon  one  side,  and  the  innocent 
party,  upon  whom  the  duress  or  the  fraud  was  practised,  may 
not  only  avoid  the  contract  entered  into  under  these  circum- 
stances, but  if  he  pay  money,  or  deliver  property,  he  may 
recover  it  back  again.  Now,  bills  and  notes  stand  upon  the 
same  foundation  as  all  other  contracts  do,  in  all  the  above 
respects,  so  long  as  they  remain  in  the  hands  of  the  original 
payee.  But  bills  and  notes  have  another  attribute,  which 
other  contracts  ordinarily  do  not  possess,  —  that  is,  negotia- 
bility. Where  a  bill  or  note  has  been  negotiated,  and  passed 
iuto  the  hands  of  a  bona  fide  holder  before  it  is  due,  and  for 
a  valuable  consideration,  in  such  case  the  holder  acquires 
rights  which  did  not  belong  to  the  payee.  He  stands  in  a 
different  relation  to  the  promisor.  These  additional  rights 
and  privileges  have  been  conferred  upon  such  holder  by  law, 
for  good  and  sufficient  reasons,  too  well  known  and  under- 
stood to  need  to  be  stated,  but  which  are  incident  to,  and 
dependent  upon,  the  attribute  of  negotiability,  which  these 
instruments  possess. 

And  it  may  be  laid  down  as  the  general  rule,  as  the  general 
principle  applying  to  this  class  of  cases,  that  such  a  note,  thus 
negotiated  and  in  the  hands  of  such  a  holder,  is  not  liable  to 
any  defence  which  the  maker  had  as  against  the  original 
payee.  To  this  general  rule  there  are  some  exceptions, 
among  which  are, — 

1.  When  a  statute  not  only  prohibits  the  making  of  a  con- 
tract, but  provides  th^t  the  same  shall  be  void  to  all  intents 
and  purposes,  or  where  the  law  provides  that  any  contract 
made  or  securities  given  upon  any  illegal  consideration  shall 
be  absolutely  void,  then  the  note  which  embodies  such  con- 
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tract,  or  is  based  upon  such  consideration,  is  held  void  every- 
where and  in  the  hands  of  every  holder.  In  England,  and  in 
most  of  the  United  States,  there  are  or  have  been  laws  against 
usury,  which  not  only,  by  a  general  prohibition  of  usury,  made 
that  an  illegal  consideration  for  a  note,  but  also  provided  that 
all  bills  or  notes  founded  upon  such  a  consideration  should  be 
absolutely  void.  Such,  however,  is  not  the  law  in  this  State 
on  that  subject,  and  it  is  believed  that  we  have  no  statutes 
with  similar  provisions.  Hence,  here  usury  may  be  a  good 
defence  to  a  note  as  against  the  original  party,  but  not  as 
against  an  innocent  indorsee,  for  value,  &c. 

2.  When  the  note  is  a  forgery,  it  is  void  everywhere. 

3.  When  the  maker  belongs  to  a  class  of  persons  who  are 
ordinarily,  and  as  a  general  rule,  on  grounds  of  public  policy, 
held  incompetent  to  contract  at  all,  such  as  infants,  married 
women,  alien  enemies,  and  insane  persons,  including  spend- 
thrifts and  others  under  guardianship,  who  have  been  by  some 
statute  declared  incompetent  to  contract. 

4.  Notes  signed  by  agents  without  authority. 

In  none  of  these  cases  (except  the  first,  which,  as  we 
have  seen,  does  not  apply  in  this  State)  is  a  note  valid  in 
the  hands  of  any  one ;  and  the  party  who  discounts  such 
paper  is  bound  to  inquire,  at  his  peril,  whether  the  note 
offered  to  him  is  signed  by  a  party  capable  and  competent 
in  law  to  bind  himself,  or  by  an  agent  duly  authorized  to 
bind  his  principal.  Beside  this,  he  is  bound  to  inquire 
whether  the  party  from  whom  he  receives  it  is  competent 
to  make  such  transfer  in  his  own  right,  or  is  authorized  to 
do  it  for  his  principal,  for  whom  he  assumes  to  act. 

If  there  is  a  failure  in  either  of  these  points  of  capacity 
or  authority,  it  will  not  avail  the  party  that  he  is  a  bona 
fide  holder  for  value  without  notice.  He  must  look  to  his 
indorser  if  he  has  one,  and  if  he  has  not  he  must  sufiFer 
loss. 

5.  Another  case  might  be  mentioned,  which  has  been 
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made  an  exception  to  the  general  rule  above  stated  by  ex- 
press provisions  of  the  statute,  —  as  where  a  note  is  attached 
by  the  trustee  process.     There,  by  operation  of  the  statute, 
the  maker  of  a  note  may  have  a  perfect  defence  against  an 
indorsee,  for  value,   without  notice,  and  before  due.    So 
notes  discharged  by  operation  of  insolvent  laws  might  after- 
ward be  transferred,  by  possibility,  so  as  to  form   another 
exception,  where  the  indorsee,  holding  the   note  bona  fide^ 
&c.,  might  be  met  with  a  perfect  defence  on  the  part  of  the 
maker.     But  these  last  cases  throw  no  light  upon  the  ques- 
tion we  are  considering.    These  are  the  principal,  perhaps 
all,  the  exceptions  to  the  general  rule  above  stated,  that 
no  defence  is  available  against  an  innocent  indorsee,  for 
value  paid  before  due.     But  where  the  contract  was  illegal, 
being  prohibited  by  law,  or  the  consideration  was  illegal,  as 
usury,  wagers,  compounding  a  felony,  restraint  of  trade  or  of 
marriage,  &c.,  or  where  there  was  a  want  or  failure  of  con- 
sideration, and  even  where  the  note  has  been  paid,  —  all  these 
defences,  and  many  more,  cannot  be  made  against  the  note  in 
the  hands  of  such  a  holder.     And  the  question  here  raised  is, 
whether,  in  case  of  duress,  or  fraud,  where  there  is  malafides^ 
but  it  is  all  on  one  side,  and  the  other  party  to  the  note  has 
been  induced  to  sign  it  by  force  or  by  fraud,  and  is  in  every 
respect  an  innocent  party,  such  defence  shall  avail  him  as 
against  such  a  holder,  for  value,  &c.,  who  seeks  to  collect  it. 
And  we  think  such  a  defence   cannot  avail   the  maker 
against  such  an  indorsee  of  the  note.     The  authorities  favor 
this  view.     Kent,  in  his  Commentaries,  vol.  2,  §  89,  speaks 
of  contracts  generally,  and  on  page  453  says :  ^^  If  a  contract 
be  entered  into  by  means  of  violence  offered  to  the  will,  or 
under  the  influence  of  undue  constraint,  the  party  may  avoid 
it  by  plea  of  duress  ;  and  it  is  requisite  to  the  validity  of 
every  agreement  that  it  be  the  result  of  a  free  and  bona  fide 
exercise  of  the  will.    Nor  will  a  contract  be  valid  if  obtained 

by  misrepresentation  or  concealment,"  &o. 

88 
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He  here  speaks  evidently  of  the  contract  as  between  the 
original  parties  to  it,  or  of  contracts  in  general  as  distin- 
guished from  negotiable  notes  and  bills ;  because  he  devotes 
another  chapter  especially  to  a  consideration  of  bills  and 
notes,  in  which  he  says,  in  speaking  of  the  right  of  the 
holder  (vol.  8,  pages  79,  80),  that  a  bona  fide  holder  can 
recover  upon  such  note,  .though  it  came  to  him  from  a  per- 
son who  had  stolen  or  robbed  it  from  the  true  owner,  pro- 
vided he  took  it  innocently  in  the  course  of  trade,  for  a 
valuable  consideration,  and  under  circumstances  of  due  cau- 
tion ;  and  he  need  not  account  for  his  possession  of  it  unless 
suspicion  be  raised.  This  doctrine  is  founded  on  the  com- 
mercial policy  of  sustaining  the  credit  and  circulation  of 
negotiable  paper.  Suspicion  must  be  cast  upon  the  title  of 
the  holder  by  showing  that  the  instrument  had  got  into  cir- 
culation by  force  or  fraud,  before  the  onus  is  cast  upon  the 
holder  of  showing  the  consideration  he  gave  for  it. 

Chitty  says  (Chitty  on  Bills,  72)  :  "  In  general  there  wDl  be 
a  sufficient  defence  between  the  original  parties  when  the 
bill  or  note  was  obtained  by  duress,  or  by  fraud,  or  by  cir- 
cumvention," &c.  But  he  nowhere  intimates  that  any  of 
these  defences  would  be  good  against  an  innocent  indorsee  ; 
but,  on  the  contrary,  he  expressly  says  (page  79) :  "  The 
circumstance  of  a  bill  or  note  having  been  obtained  with- 
out adequate  consideration,  or  even  by  duress  or  fraud,  or 
misapplied  by  an  agent  to  his  own  use,  affords  no  defence 
where  the  instrument  comes  into  the  possession  of  a  bona  fide 
holder,  for  value,  without  notice,  and  before  it  is  due." 

So  in*  Edwards  on  Bills  and  Promissory  Notes  (page  825), 
it  is  said,  that  ^^  between  the  immediate  parties  it  may  be 
shown,  by  way  of  defence,  that  a  bill  or  note  was  obtained 
by  duress,  or  by  fraud,  or  by  circumvention,"  &c. ;  but  he 
nowhere  intimates  that  any  of  those  circumstances  would 
constitute  an  exception  to  the  rule  which  he  states  (page 
66),  that  the  bona  fide  holder  of  negotiable  paper,  who  has 
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paid  yalue  for  it  before  its  maturity,  or  who  has  relinquished 
some  available  security  or  valuable  rights  on  the  credit 
thereof,  is  entitled  to  protection,  and  may  recover  thereon 
notwithstanding  some  of  the  previous  holders  procured  the 
same  by  fraud. 

So  in  Story  on  Promissory  Notes  (§  188),  it  is  said,  under 
the  head  of  want  of  consideration,  that  notes  obtained  under 
duress  are  void  ;  but  it  is  also  said  (§  191)  that  the  want  or 
failure  of  consideration,  or  mere  fraud  between  the  antece- 
dent parties,  will  be  no  defence  or  bar  to  the  title  of  a  bona 
fide  holder  of  the  note,  for  value,  &c.  Now  we  are  not  able 
to  see  what  distinction  there  could  be  in  fact,  between  a  note, 
the  signature  to  which  was  obtained  by  fraud,  and  one  where 
the  signature  was  obtained  by  duress.  Both  are  equally  void 
as  between  the  original  parties ;  and  there  can  be  no  better 
reason  in  the  one  case  for  holding  the  note  void  in  the  hands 
of  a  bona  fide  holder,  than  in  the  other.  ^^It  is  requisite  to 
the  validity  of  every  agreement  that  it  be  the  result  of  a  free 
and  bona  fide  exercise  of  the  will."  2  Kent,  Com.  463,  ante. 
Upon  this  ground,  fraud  in  obtaining  the  signature  would  be 
fatal  to  precisely  the  same  extent  as  would  duress ;  there 
would  bo  no  ^^free  and  bona  fide  exercise  of  the  wUl'^  in  the 
one  case  more  than  in  the  other. 

In  Doe  9.  Burnham,  31  N.  H.  431,  the  rule  is  laid  down 
very  broadly,  and  without  those  qualifications  and  exceptions 
which  we  have  heretofore  seen  must  necessarily  always  ac- 
company it.  Eastman,  J.,  delivering  the  opinion  in  that  case, 
says  that,  where  a  note  is  indorsed  in  the  usual  and  ordinary 
course  of  commercial  business,  all  the  authorities  ^'sustain 
the  broad  rule  that  a  bona  fide  holder  for  a  valuable  con- 
sideration, who  becomes  such  before  the  dishonor  of  the 
note,  takes  it  free  from  all  defences  between  prior  parties ; " 
and  see  cases  there  cited.  He  also  quotes  Shaw,  C.  J.,  in 
Wheeler  v.  Guild,  20  Pick.  545,  as  stating  the  rule  in  Massa- 
chusetts substantially  in  the  same  way,  and  then  adds :  ^^  We 
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are  not  aware  that  in  this  State  there  is  any  exception  to  the 
universality  of  the  rule." 

Now  this  rule,  in  the  general  and  broad  terms  in  which  it 
is  here  laid  down,  is  at  once  seen  to  be  incorrect,  because  in 
case  of  notes  forged,  or  signed  by  an  agent  having  no  au- 
thority, or  by  an  infant,  a  married  woman,  an  alien  enemy  in 
time  of  war,  or  an  insane  person,  exceptions  to  this  rule  have 
been  seen  to  exist  necessarily.  But  if  the  intention  was 
merely  to  state  a  general  rule,  subject  to  such  limitations 
and  exceptions  as  general  rules  are  usually  subject  to,  it  is 
undoubtedly  correct ;  and  in  that  view  it  is  broad  enough  to 
cover  our  present  case,  because  in  this  case  the  signature  to 
the  note  is  genuine,  and  no  forgery.  No  question  of  agency 
or  authority  arises,  nor  does  the  signer  belong  to  either  of  the 
classes  whom  the  law  holds  incompetent  to  contract. 

Suppose  an  individual,  then,  were  about  to  purchase  a  note 
payable  to  bearer,  before  it  was  due,  and  pay  a  fair  equivalent 
for  it,  with  a  view  of  collecting  it  of  the  maker,  and  where 
he  is  to  have  no  indorser  to  rely  upon,  —  what  would  be  hia 
duty  in  order  to  proceed  safely  ?  First,  he  must  assure  him- 
self of  the  genuineness  of  the  signature,  or,  if  it  purported  to 
be  signed  by  an  agent,  he  must  assure  himself  that  the  agent 
was  duly  authorized  to  bind  his  principal  in  that  particular ; 
secondly,  he  must  make  such  inquiries,  which,  ordinarily,  he 
may  easily  do,  as  to  ascertain  that  the  signer  is  not  an  infant, 
a  married  woman,  an  alien  enemy,  an  insane  person,  &c.,  — 
that  he  does  not  belong  to  a  class  of  persons  who  are  always 
presumed  by  the  law  to  be  incompetent  to  contract ;  and 
thirdly,  he  might  need,  for  his  own  safety,  to  inquire  whether 
the  signer  of  the  note  had  been  trusteed,  or  whether  any  other 
special  statute  could  affect  his  claim  to  it.  When  he  has 
satisfied  himself  upon  these  points,  if  he  learns  of  no  other 
defects,  and  the  signer  is  of  sufficient  ability  to  respond,  he 
may  purchase ;  and  there  is  generally  very  little  trouble  in 
ascertaining  these  facts.    They  are  usually  matters  of  pub- 
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lie  notoriety,  about  which  there  can  be  little  room  for  mis- 
take. 

But  suppose  that  after  being  satisfied  upon  all  these  points, 
and  having  purchased  the  note,  it  should  prove  that  it  was  an 
illegal  contract,  or  was  for  an  illegal  consideration,  —  who 
shall  su£fer  ?  the  maker  or  the  indorsee  ?  This  is  settled  on 
the  best  of  authority.  The  original  parties  stood  upon  equal 
ground,  both  being  in  fault,  and  could  neither  of  them  enforce 
the  contract ;  yet  neither  shall  be  allowed  to  take  advantage 
of  his  own  wrong  as  against  an  innocent  indorsee. 

And  suppose  it  should  turn  out  that  his  note  was  obtained 
of  the  maker  by  fraud  or  by  duress,  a  case  in  which  the  maker 
was  in  no  fault,  —  what  rule  shall  be  applied  here?  —  the 
long-established  one,  that  where  one  of  two  innocent  persons 
must  suffer,  the  loss  should  fall  upon  him  who  has  suffered  a 
negotiable  security,  with  his  name  attached  to  it,  to  get  into 
circulation,  and  thereby  mislead  the  indorsee.  Such  rules, 
and  such  an  application  of  them,  are  necessary  to  give  secu- 
rity to  negotiable  paper. 

The  defendant's  counsel  claim  that  the  same  rule  that 
would  hold  the  maker  of  a  note,  who  signed  it  under  duress, 
to  pay  it  to  the  innocent  holder  for  value,  would  hold  in- 
fants, and  others  who  are  incompetent  to  contract,  to  pay 
their  notes  when  thus  held ;  but  this  is  neither  a  legal  nor  a 
logical  sequence.  The  infant  belongs  to  a  class,  all  of  whom 
are  held  by  law  to  be  incompetent  to  bind  themselves  by 
their  contracts.  In  the  other  case,  the  man  belongs  to  a 
class  amply  competent  to  contract ;  is  under  no  general  dis- 
ability as  the  infant  is;  is  never  to  be  presumed  to  have 
signed  any  note  under  duress,  because  that  is  a  condition 
never  to  be  presumed  in  case  of  a  free  man,  who  may  have 
signed  a  thousand  notes  and  never  have  signed  but  this  one 
under  duress.  Is  suspicion  to  be  cast  upon  all  notes  that  are 
known  to  be  properly  signed,  and  against  men  under  no  dis- 
ability, simply  because  it  is  possible  that  such  a  note  may  be 
obtained  by  duress  or  fraud  ? 
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Take  also  the  case  of  a  slave.  There  the  general  rule  is, 
that  he  is  incompetent  to  contract ;  and  if  a  man  were  about 
to  purchase  a  note,  and,  upon  inquiry  as  to  who  the  signer 
was,  should  learn  that  he  was  a  slave,  that  would  be  suffi- 
cient notice  to  him  that  the  note  was  void,  because  all  con- 
tracts made  by  all  slaves  usually  are  so,  because,  while  in 
that  condition  they  must  necessarily  be  constantly  under  du- 
ress of  body,  mind,  and  will.  But  when  it  is  ascertained  that 
the  signer  is  a  free  man,  then  the  presumption  is  that  he  is 
never  under  duress,  and  there  are  only  rare  exceptions  to 
this  general  rule ;  and  to  say  that  in  such  exceptional  cases 
the  maker  shall  be  allowed  to  stand  upon  such  a  defence 
against  an  innocent  holder  for  value,  taking  it  in  the  ordinary 
course  of  mercantile  business  before  the  maturity  of  the  note, 
would  be  to  overthrow  all  confidence  in  negotiable  paper, 
and  entirely  reverse  the  policy  of  the  whole  system  of  mer- 
cantile law.  The  exception  to  the  ruling  of  the  court  upon 
this  point  must  be  sustained;  but  we  shall  find  that  the 
numerous  authorities  which  bear  upon  the  next  question  to 
be  considered  have  also  a  direct  bearing  upon  this  point. 

II.  Next  let  us  inquire,  upon  whom  is  the  burden  of  proof 
after  duress,  or  fraud,  or  illegality  of  consideration  is  proved  ? 
Must  the  defendant  not  only  prove  that  he  had  a  perfect  de- 
fence to  the  note  originally,  but  also  show  that  the  indorsee 
had  notice  of  the  defect,  or  that  he  paid  no  consideration  for 
it,  or  that  he  is  not  in  some  way  the  bona  fide  holder  of  the 
note  ?  Or  must  the  plaintiff^  after  such  defence  to  the  orig- 
inal contract  is  proved,  assume  the  burden  of  proving  that  he 
is  a  bona  fide  holder,  for  a  valuable  consideration,  without 
notice  of  Any  defect,  and  that  it  came  seasonably  into  his 
hands  ? 

In  Collins  v.  Martin,  1  B.  &  P.  651,  Eyre,  C.  J.,  says : 
^^  No  want  of  consideration,  or  other  ground  to  impeach  the 
apparent  value  received,  was  ever  admitted  in  a  case  between 
an  acceptor  or  drawer,  and  a  third  person  holding  the  bill  for 
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value  ;  and  the  rule  is  so  strict  that  it  will  be  presumed  that 
he  does  hold  for  value  till  the  contrary  appears;  the  owu» 
probandi  lies  on  the  defendant."  This  case  is  cited  approv- 
ingly in  Doe  v,  Burnham,  31  N.  H.  432,  though  the  question 
we  are  now  considering  was  not  there  raised.  But  the  case 
of  Collins  V.  Martin  goes  further  than  this,  and  holds  that 
where  the  defendant  has  first  proved  that  the  note  or  accept- 
ance had  been  obtained  by  felony,  by  fraud,  or  by  duress, 
that  so  far  tended  to  throw  suspicion  upon  the  indorsement 
as  to  call  on  the  plaintiff,  the  indorsee,  to  prove  that  he  paid 
value  for  it. 

This  is  unquestionably  the  correct  rule,  as  also  stated  by 
Parke,  J.,  in  Heath  v,  Sansom,  2  B.  &  Ad.  291,  although  the 
majority  of  the  court  in  that  case  came  to  a  somewhat  differ- 
ent conclusion,  and  held  that  ^'  in  all  cases  where,  from  defect 
of  consideration,  the  original  payees  cannot  recover  upon  the 
note  or  bill,  the  indorsee,  to  maintain  an  action  against  the 
maker  or  acceptor,  must  prove  consideration  given  by  him- 
self, or  a  prior  indorsee."  The  same  doctrine  is  held  in  Brown 
V.  Philpot,  2  M.  &  Rob.  285. 

But  these  decisions  were  soon  overruled,  so  far  as  a  mere 
want  or  failure  of  consideration  was  concerned. 

In  Bailey  v.  Bidwell,  13  M.  &  W.  73,  it  was  held  by  the 
Court  of  Exchequer  that  if,  to  an  action  on  a  bill  or  note, 
the  defendant  pleads  that  it  was  illegal  in  its  inception,  and 
that  the  plaintiff  took  it  without  value,  the  illegality  being 
proved,  the  onu9  is  cast  upon  the  plaintiff  of  proving  that 
he  gave  value.  The  reason  of  the  rule  is  there  stated  by 
Parke,  B.,  who  says :  "  It  certainly  has  been,  since  the  later 
cases,  the  universal  understanding  that  if  the  note  were 
proved  to  have  been  obtained  by  fraud,  or  affected  by  ille- 
gality, that  afforded  a  presumption  that  the  person  who  had 
been  guilty  of  the  illegality  would  dispose  of  it,  and  place  it 
in  the  hands  of  another  person  to  sue  upon  it,  and  that  such 
proof  casts  upon  the  plaintiff  the  burden  of  showing  that  he 
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was  a  bona  fide  indorsee  for  value."  Alderson,  6.,  adds :  '^  It 
appears  to  me  that  though  the  defendant  is  bound  to  aver  in 
his  plea  both  the  illegality  ai)d  want  of  consideration,  yet  if 
he  proves  the  illegality,  and  the  plaintiff  does  not  prove  the 
giving  of  the  consideration,  the  plea  is  maintained." 

And  in  Smith  v.  Braine  (in  the  Queen^s  Bench,  8  E.  L. 
&  E.  379),  Campbell,  C.  J.,  says:  "  But  since  the  new  rules, 
judges  have,  with  entire  approbation,  directed  juries  that 
where  the  bill  was  illegal  in  its  inception,  or  where  the  im- 
mediate indorser  to  the  plaintiff  obtained  possession  of  it  by 
fi'aud,  the  want  of  consideration  as  between  him  and  the 
plaintiff  may  be  presumed." 

In  Duncan  v.  Scott,  1  Camp.  100,  which  was  an  action  by 
the  indorsee  against  the  drawer  of  a  bill,  the  defendant  had 
given  the  bill  without  consideration,  and  while  under  duress. 
Lord  EUenborough  held  that,  upon  these  facts  being  proved 
by  the  defendant,  the  plaintiff  must  prove  that  he  gave  value 
for  it  before  he  could  recover,  even  though  it  was  indorsed 
to  him  before  it  became  due. 

Rees  V,  Headfort,  2  Camp.  574,  was  an  action  by  an  in- 
dorsee against  the  acceptor  of  a  bill.  The  drawer  had  re- 
ceived no  considemtion,  but  had  been  tricked  out  of  the. bill 
by  a  gross  fraud.  Upon  proof  of  these  facts  by  the  defend- 
ant, Lord  EUenborough  held  that  it  was  incumbent  on  the 
plaintiff  to  show  some  consideration  paid  for  the  bill ;  and, 
not  doing  so,  he  was  nonsuited. 

Bayley,  in  his  work  on  Bills  (p.  872),  says :  "  In  many 
cases  the  plaintiff  is  compellable  to  prove  that  either  he,  or 
some  preceding  party,  took  the  note  bona  fide^  or  for  value, 
—  as  in  case  of  a  bill  or  note  originally  given  without  con- 
sideration, and  while  the  person  giving  it  was  under  duress, 
or  in  case  of  a  bill  or  note  obtained  by  fraud,  or  in  case  of  a 
delivery  by  a  person  not  entitled  to  make  it,  as  in  the  instance 
of  bills  or  notes  that  have  been  stolen  or  lost." 

In  Mills  V.  Barber,  1  M.  &  W.  425,  Lord  Abinger,  C.  B., 
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Bays :  **  Where  there  is  no  fraud  nor  any  suspicion  of  fraud, 
but  the  simple  fact  is  that  the  defendant  received  no  con- 
sideration for  his  acceptance,  the  plaintiff  is  not  called  upon 
to  prove  that  he  gave  value  for  the  bill ;  but  if  the  bill  be 
connected  with  some  fraud,  and  a  suspicion  of  fraud  be 
raised  from  its  being  shown  that  something  has  been  done 
with  it  of  an  illegal  nature,  or  that  it  has  been  clandestinely 
taken  away,  or  has  been  lost  or  stolen,  the  holder  will  be 
required  to  show  that  he  gave  value  for  it."  And  (p.  482) 
*^  if,  in  an  action  by  an  indorsee  against  the  acceptor  of  a  bill, 
the  ground  of  defence  be  that  the  bill  was  obtained  illegally 
from  the  defendant,  and  indorsed  to  the  plaintiff  without 
consideration,  the  defendant  will  be  bound  in  his  plea  to 
aver  both  the  illegality  and  the  want  of  consideration ;  and 
if,  at  the  trial,  he  proves  the  illegality,  such  proof  will,  ac- 
cording to  the  rule  above  stated,  throw  upon  the  plaintiff 
the  onus  of  showing  that  he  gave  consideration  for  the  bill." 
The  same  doctrine  is  held  in  Bingham  v.  Stanley,  2  A.  &  E. 
N.  8. 117 ;  Berry  v.  Alderman,  24  E.  L.  &  E.  818. 

In  De  La  Chaumette  v.  Bank  of  England,  9  B.  &  C.  208, 
where  the  defendant  had  proved  that  the  bill  was  stolen,  it 
was  held  that  it  was  incumbent  on  the  plaintiff  to  show  that 
the  foreign  merchant,  who  assigned  it  to  him,  gave  full  value 
for  it. 

In  Harvey  v.  Towers,  4  E.  i;^.  A  E.  581  (6  Exch.  666),  Pol- 
lock, C.  B.,  says :  *^  This  is  an  action  on  a  bill  of  exchange, 
with  a  plea  of  fraud,  which,  according  to  the  ordinary  course 
of  pleading,  contains  an  allegation  not  merely  of  the  fraud  in 
obtaining  the  bill,  but  that  the  plaintiff  gave  no  consider- 
ation for  it.  In  point  of  law,  that  last  allegation  was  neces- 
sary to  make  the  plea  a  perfect  answer  to  the  action ;  for 
though  a  bill  of  exchange  may  have  been  originally  con- 
cocted in  fraud,  or  obtained  by  fraud,  though  it  may  have 
been  stolen,  or  a  party  may  have  been  swindled  out  of  it, 
this  is  no  defence  to  an  action  by  the  holder,  unless  he  has 
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obtained  it  without  giving  value ;  and  he  may  sue  on  it  not- 
withstanding such  defect  in  the  title  of  some  one  else."  He 
also  holds  that  proof  of  fraud  alone,  by  the  defendant,  is  a 
sufficient  sustaining  of  this  plea  to  throw  upon  the  plaintiff 
the  burden  of  proving  consideration ;  and  where  there  is 
evidence  of  fraud  for  a  jury,  the  judge  should  call  on  the 
plaintiff  for  such  proof,  with  instructions  to  the  jury  that  if 
they  find  the  fact  of  fraud  proved,  the  plaintiff  must  satisfy 
them  that  he  gave  consideration  for  the  bill. 

In  accordance  with  the  doctrine  of  these  cases  last  cited 
is  Greenleaf  on  Evidence  (vol.  2,  §  172),  where  it  is  said 
^^  In  an  action  by  the  indorsee  against  the  original  party  to 
the  bill,  if  it  is  shown  on  the  part  of  the  defendant  that  the 
bill  was  made  under  duress,  or  that  he  was  defrauded  of  it, 
or  if  a  strong  suspicion  of  fraud  be  raised,  the  plaintiff  will 
then  be  required  to  show  under  what  circumstances  and  for 
what  value  he  became  the  holder.  It  is,  however,  only  in 
such  cases  that  this  proof  will  be  demanded  of  the  holder ; 
it  will  not  be  required  where  the  defendant  shows  nothing 
more  than  a  mere  absence  or  want  of  consideration  on  his 
part."  See  also  Bramah  v.  Roberts,  1  Bing.  N.  C.  469 ;  Low 
V.  Chifney,  1  Bing.  N.  C.  267. 

So  in  2  Phill.  Ev.  (4  C.  &  H.  8),  it  is  said  that  in  some 
cases  the  plaintiff,  in  an  action  upon  a  bill  of  exchange  or 
promissory  note,  must  prove  that  he  or  some  preceding  party 
took  the  bill  or  note  borui  fide^  and  for  value,  as  where  bills 
or  notes  have  been  obtained  by  fraud,  or  under  duress,  or 
have  been  stolen  or  lost.  When  the  plaintiff  has  established 
a  prima  facie  case,  it  then  remains  for  the  defendant,  if  he 
can,  to  impeach  his  title ;  and  until  he  has  first  cast  some 
suspicion  on  the  title  by  showing  that  the  note  was  lost,  or 
obtained  by  force  or  fraud,  he  cannot  cast  the  burden  of 
proof  upon  the  plaintiff.  See  also  Heyden  v.  Thompson, 
1  A.  &  E.  210 ;  1  Saund.  on  PL  A  Ev.  304,  805 ;  Chitty  on 
Bills,  79 ;  Bayley  on  Bills,  600. 
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And  in  Smith's  Mercantile  Law,  820,  it  is  said  that  the 
defences  of  duress,  fraud,  &c.,  will  not  prevail  against  a  h<ma 
fide  holder. 

The  same  doctrines  very  generally  prevail  in  this  coun- 
try, wherever  the  subject  has  received  judicial  consideration. 
Munroe  v.  Cooper,  6  Pick.  412 ;  Woodhul  v.  Holmes,  10  Johns. 
281;  Vallett  v,  Parker,  6  Wend.  616 ;  Small  v.  Smith,  1  Den. 
588 ;  Worcester  Co.  Bank  v.  D.  &  M.  Bank,  10  Cush.  488  ; 
Wyer  v,  D.  &  M.  Bank,  11  Cush»  62 ;  Rockwell  v.  Charles, 
2  Hill,  499 ;  Bissell  v.  Morgan,  11  Cush.  198 ;  Crosby  v.  Grant, 
36  N.  H.  273.  So  in  Smith  on  Cont.,  3d  Am.  ed.  277  (♦187), 
in  a  note  by  Rawle,  it  is  said,  that  in  New  York  it  has  been 
held  that,  as  soon  as  the  defendant  shows  there  has  been 
usury  between  the  prior  parties,  he  casts  on  the  plaiiitiff  the 
burden  of  proving  that  he  is  a  holder  for  value,  —  as  is  the 
case  in  every  instance  where  fraud,  duress,  or  illegality  is 
shown  between  the  prior  parties. 

These  authorities  would  seem  conclusive  that  the  plain- 
tiffs exception  —  that  the  evidence  offered  would  have  been 
no  defence  unless  it  were  proved  that  he  was  not  the  bona 
fide  holder  —  must  be  overruled.  When  the  defendant  had 
proved  the  duress,  he  had  made  a  good  defence  as  against  the 
original  party ;  and  because  of  the  legal  presumption  that  in 
such  cases  the  payee,  being  guilty  of  such  illegality,  would 
dispose  of  the  note  and  place  it  in  the  hands  of  some  other 
person  to  sue  upon  it  (Bailey  v.  Bid  well,  ante)y  he  had 
thereby  cast  a  suspicion  on  the  plaintiff's  title,  which  threw 
the  burden  upon  him  of  showing  affirmatively  that  he  was 
a  bona  fide  holder  for  value.  Nor  can  we  see  that  the  fact 
that  this  evidence  was  offered  under  the  general  issue  alters 
the  position  of  the  parties  or  the  state  of  the  case. 

These  authorities  also  bear  directly  upon  the  first  point 
taken  by  the  defendant,  that  duress  is  a  defence  against  any 
holder,  however  innocent  he  may  be,  and  however  valuable 
a  consideration  he  may  have  paid  for  the  note  ;  and,  if  othe]^ 
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authorities  on  this  point  were  needed,  they  are  not  wanting. 
In  Powers  v.  Ball,  27  Vt.  662,  Redfield,  C.  J.,  says :  "  Illegal- 
ity, duress,  fraud,  and  want  or  failure  of  consideration,  are 
no  defences  as  against  a  bona  fide  holder  for  value/*  See  also 
St.  Albans  Bank  v.  Dillon,  80  Vt.  122 ;  EUicott  v.  Martin, 
6  Md.  509;  Minell  v.  Reed,  26  Ala.  730  ;  Norris  v.  Langley, 
19  N.  H.  423 ;  Knight  v.  Pugh,  4  Watts  &  Serg.  445.  The 
verdict  must  be  set  aside,  and  A  new  trial  granted. 


Thomas  Bayley  et  al.  v.  John  Taber  et  al. 

(5  Massachusetts,  286.    Supreme  Court,  May,  1809.) 

iVbfa  void  by  gtatute,  —  Commercial  paper  declared  roid  by  statute  is  roid  even 
in  the  hands  of  a  bona  fide  holder  for  value ;  and,  therefore,  where  promis- 
sory notes  were  antedated  to  avoid  a  statutory  prohibition  ;  hdd,  that  in  an 
action  against  the  maker  he  could  prove  the  actual  date  at  which  they  were 
made  and  issued,  even  against  an  innocent  indorsee. 

The  declaration  in  this  action  contained  thirty-seven 
counts  upon  as  many  promissory  notes,  alleged  to  have  been 
made  by  the  defendants,  each  under  five  dollars,  payable  to 
bearer  on  demand,  for  value  received,  and  bearing  date 
between  the  third  day  of  October  and  the  thirtieth  day  of 
December,  1804. 

The  actidh  was  tried  upon  the  general  issue,  before  Par- 
ker, J.,  at  the  sittings  after  the  present  term. 

At  the  trial,  notes  comporting  with  the  several  counts 
were  produced  in  evidence,  all  bearing  the  impression  of 
plates,  types,  or  printing.  The  signature  of  the  defendants 
to  all  of  them  was  admitted. 

The  defendants  offered  to  prove  that  some  of  the  notes 
declared  on  were  in  fact  made  and  issued  by  them  after  the 
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first  day  of  April,  1806,  though  bearing  date  before  that  day ; 
and  that  the  notes  which  had  been  so  made  were  antedated 
by  them,  to  avoid  the  operation  of  the  Statute  of  1804,  c.  68, 
which  declares  notes  of  the  like  description,  made  or  issued 
after  that  day,  to  be  utterly  void. 

Pabkeb,  J.  This  cause  was  tried  before  me  at  the  sittings 
after  the  last  law  term  in  Cumberland,  in  May  last ;  and  I 
then  inclined  to  the  opinion  that  the  defendants  should  not 
be  permitted  to  allege  a  falsity  in  an  instrument  made  and 
signed  by  themselves,  and  which  had  by  them  been  put  into 
general  circulation  as  money.  Notes  of  this  description, 
under  the  denomination  of  Taber's  notes,  to  a  large  amount, 
having  become  a  common  currency  in  the  district  of  Maine, 
it  suddenly  struck  me  as  inconsistent  with  the  common  prin- 
ciples of  justice,  and  the  policy  of  the  law,  that  the  promis- 
ors in  those  notes  should  be  allowed  to  avoid  payment  of 
them  to  an  innocent  holder,  by  alleging  that  they  bore  false 
dates,  and  by  showing  that  in  uttering  them  they  had  con- 
travened the  laws  of  the  Commonwealth. 

I  therefore  rejected  the  evidence  offered;  but  very  soon 
after  the  trial,  having  revolved  the  question  in  my  mind  at 
more  leisure,  I  came  to  doubt  of  the  correctness  of  my  opinion, 
and  intimated  my  desire  to  the  counsel  that  the  question 
should  be  reserved  for  the  consideration  of  the  whole  court. 
This  was  done  in  such  manner  as  to  cause  very  little  delay, 
and  no  inconvenience  to  the  parties  or  their  counsel ;  it  hav- 
ing been  agreed  that  the  question  should  be  taken  up  by  the 
court  at  this  adjourned  session,  and  that  the  arguments  of 
the  counsel  should  be  reduced  to  writing,  and  transmitted  to 
the  court. 

Upon  an  attentive  consideration  of  the  question,  and  of  the 
arguments  sent  to  us,  which  on  both  sides  are  concise  and  per- 
spicuous, we  are  unanimously  and  clearly  of  opinion  that  the 
facts  proposed  by  the  defendants  to  be  proved  to  the  jury  at 
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the  trial,  constitute  a  good  defence  against  the  counts  to  which 
those  facts  are  applicable,  and  that  it  is  competent  to  the  de- 
fendants in  this  action  to  set  up  and  maintain  such  defence. 

The  Statute  of  1804,  c.  58,  §  1,  enacts  that  all  bills,  notes, 
checks,  drafts,  or  obligations  whatsoever,  under  the  amount  of 
five  dollars,  payable  to  bearer  or  to  order,  shall  be  wholly  in 
writing  ;  and  that  all  notes,  &c.,  under  the  aforesaid  amount, 
and  payable  as  aforesaid,  which  should  be  made  or  issued 
after  the  first  day  of  April  then  next,  and  which  should 
bear  the  impression  of  types,  plates,  or  printing,  should  be 
utterly  void,  and  that  no  action  should  be  thereon  sustained 
in  any  court  of  law. 

The  second  section  of  the  same  statute  imposes  a  penalty 
upon  any  person  who  should  issue  or  pass  any  of  the  securi- 
ties described  in  the  first  section,  after  the  said  first  day  of 
April,  which  was  April,  1806. 

The  same  statute,  c.  134,  imposed  an  increased  penalty 
upon  any  person  who  should,  after  the  tenth  day  of  the  same 
April,  issue  or  pass  like  notes,  other  than  those  of  incorpo* 
rated  banks,  for  a  less  sum  than  five  dollars  or  whereon  less 
than  five  dollars  should  be  due,  with  intent  that  the  same 
should  be  circulated  as  currency. 

The  statute  first  cited  is  peremptory  and  unequivocal,  in 
enacting  that  all  notes  like  those  declared  on  in  this  action, 
made  or  issued  after  the  first  day  of  April,  1805,  shall  be 
utterly  void  ;  and  it  prohibits  the  sustaining  of  any  suit  upon 
them  in  any  court  of  law.  The  defendants  say,  and  they 
offered  to  prove,  that  some  of  the  notes  sued  in  this  actiou 
were  made  and  issued  after  that  day.  To  reject  the  proofs 
of  these  facts,  because  the  defendants  are  the  original  promis- 
ors, and  because  the  plaintiffs  may  be  supposed  to  be  inno- 
cent holders  of  the  notes  for  valuable  considerations,  would 
be,  to  all  intents  and  purposes,  to  defeat  the  operation  of  the 
statute,  and  would  amount  to  a  judicial  repeal  of  an  act  of 
the  legislature. 
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The  maker  of  a  note  payable  to  bearer  is  generally  the 
only  person  to  be  called  upon  for  payment,  it  passing  from 
hand  to  hand,  on  the  credit  of  *the  promisor's  name,  like 
bank-bills,  the  receiver  seldom  requiring  any  guaranty  from 
him  who  passes  it.  Now  the  declared  object  of  the  legisla- 
ture was  entirely  to  prevent  the  circulation  of  such  paper. 
But  if,  by  giving  a  fictitious  date  to  them,  the  maker  is  pre- 
vented from  showing  that  they  were  made  or  issued  after  the 
time  when  they  were  declared  by  the  statute  to  be  void, 
they  would  continue  to  circulate,  as  long  as  there  should  be 
confidence  in  the  ability  of  the  makers  to  pay  them. 

However  hard  the  operation  of  the  statute  may  appear  to 
be  against  persons  into  whose  possession  such  notes  may  have 
come  bona  fide  and  for  a  valuable  consideration,  it  is  a  hard- 

m 

ship  created  by  law  for  the  public  good,  and  the  courts  of 
law  are  prohibited  from  granting  any  relief  against  it. 

Nor  is  it  altogether  certain  that  the  receivers  of  such  notes 
are  free  from  blame,  although  not  privy  to  the  actual  making 
or  antedating  of  them.  The  laws  of  the  government  are  pre- 
sumed to  be  known  by  all  the  citizens.  If  the  notes  were  in 
fact  made  or  issued  after  they  were  declared  void  by  statute, 
and  after  a  penalty  was  attached  to  the  passing  of  them, 
although  no  penalty  is  expressly  enacted  against  the  receiver  ; 
yet  the  act  of  receiving  was  necessary  to  enable  the  offender 
to  pass  them,  and  in  this  view  the  receiver  may  be  considered 
as  having  aided  in  the  offence  of  passing.  Nor  is  it  improba- 
ble that  the  legislature^  contemplated  the  punishment  of  the 
receiver,  when  they  took  from  him  all  power  of  coercing  pay- 
ment of  such  notes  in  the  courts  of  law.  But  be  this  as  it 
may,  whether  the  plaintiffs  in  this  action  are  innocent  or  not, 
to  authorize '  them  to  maintain  a  suit,  and  recover  judgment 
on  notes  of  this  description  so  situated,  when  the  legislature 
has  declared  them  to  be  utterly  void,  would  be  effectually  to 
annul  an  act,  the  wisdom  and  policy  of  which  the  legislature  d 

alone  had  the  right  to  determine. 
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Nor  is  it  a  novel  doctrine  that  a  person  shall  be  permit- 
ted to  avoid  his  contract  by  alleging  his  own  criminality,  pro- 
vided it  consists  in  the  violation  of  some  positive  statute  of 
the  government.  Contracts  the  consideration  of  which  is 
money  won  at  play,  or  loaned  at  unlawful  interest,  have 
always  been  subject  to  the  same  rule,  not  only  against  those 
who  participated  in  the  offence,  but  even  against  innocent 
indorsees,  when  they  have  claimed  the  performance  of  such 
contracts. 

The  case  of  Lowe  v.  Waller,  2  Doug.  736,  shows  this  long  to 
have  been  the  law  in  England  ;  and  it  is  understood  that  the 
like  principle  has  been  uniformly  adopted  and  practised  upon 
by  the  courts  in  this  country. 

It  has  been  suggested  by  the  counsel  for  the  plaintiffs  in 
the  close  of  their  argument  that,  to  make  this  a  good  defence, 
it  should  have  been  specially  pleaded.  But  it  is  not  neces- 
sary ;  for  in  assumpsit,  every  thing  which  destroys  the  right 
of  action  may  be  given  in  evidence  under  the  general  issue. 

Indeed,  there  seems  to  be  no  room  to  doubt  upon  this  ques- 
tion ;  and  nothing  but  a  reluctance  to  permit  a  man  to  avail 
himself  of  a  falsity  in  circulating  these  notes,  and  afterwards 
to  avoid  payment  by  showing  the  truth,  could  have  caused  a 
hesitation  at  the  trial. 

The  verdict  must  be  set  aside,  and  a  new  trial  granted. 
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Alexander  Paton  v.  Augustus  B.  Coit  et  al. 

(5  Michigan,  505.     Supreme  Court,  October,  1858.) 

lUegal  amndercUion.  Burden  of  proof.  —  Whenever  the  consideration  of  negotia- 
ble paper  between  the  original  parties  has  been  illegal,  especially  if  it  is 
as  to  them  in  violation  of  a  positive  prohibition  of  statute,  proof  of  such 
illegality  throws  upon  the  indorsee  the  burden  of  proving  that  he  took  it 
bona  /tde,  and  gave  value  for  it. 

Assumpsit  against  the  acceptors  of  a  bill  of  exchange  given 
for  intoxicating  liquors  sold  in  violation  of  the  Prohibitory 
Liquor  Law,  which  makes  such  paper  ""utterly  null  and  void 
against  all  persons,  and  in  all  cases,  excepting  only  as  against 
the  holders,"  "  who  may  have  paid  therefor  a  fair  price,  and 
received  the  same  upon  a  valuable  and  fair  consideration, 
without  notice  or  knowledge  of  such  illegal  consideration." 

The  plaintiffs  were  indorsees  of  the  payees. 

On  the  trial,  the  acceptance  having  been  given  in  evidence, 
the  plaintiff  rested. 

The  defendant  then  introduced  a  witness,  and  being  re- 
quired to  state  what  he  expected  to  prove  by  such  witness, 
stated  that  he  expected  to  prove  that  such  acceptance  was 
given  in  payment  and  as  security  for  ten  barrels  of  intoxicat- 
ing liquor,  called  whiskey,  purchased  by  defendant,  of  the 
drawers  of  said  draft,  on  the  thirtieth  day  of  March,  1857,  in 
Detroit. 

The  plaintiffs  objected  to  such  evidence,  upon  the  ground 
that  under  the  exception  in  section  two  of  the  Prohibitoiy 
Liquor  Law  of  1855,  the  presumption  was  that  said  draft  was 
in  the  hands  of  bona  fide  holders,  to  wit,  the  plaintiffs ;  and 
that  the  onus  was  on  the  defendant  to  show,  or  propose  to 
show,  notice  before  said  testimony  could  be  received.  The 
court  sustained  the  objection,  and  refused  to  allow  the  testi- 
mony to  be  given  ;  and  defendant  excepted. 

84 


i 


580  BONA  FIDB  HOLDER  FOB  VALUE. 

Judgment  having  been  rendered  for  plaintiffs  below,  for 
the  amount  of  the  acceptance,  the  defendant  brought  the 
case  to  this  court  by  writ  of  error. 

CHRIST3AN0Y,  J.  Whether  the  evidence  in  this  case  was 
properly  rejected,  does  not  depend  upon  the  question. 
Whether,  standing  alone,  it  would  have  constituted  a  com- 
plete defence  against  the  draft  in  the  hands  of  a  hima  fide 
holder  for  value ;  but.  Whether  it  would  have  been  sufficient 
to  throw  upon  the  plaintiff  the  burden  of  proving  himself  to 
be  such  bona  fide  holder ;  or,  Whether,  in  fact,  the  evidence 
tended,  prima  facie^  to  establish  a  defence. 

It  is  assumed  by  tiie  counsel  for  the  defendants  in  error 
(plaintifEs  below)  that  the  only  effect  of  the  statute  in  refer- 
ence to  negotiable  paper  given  for  liquors  sold,  ^*  is  to  render 
such  paper  without  consideration  as  between  the  immediate 
parties,''  and  that  ^^  the  effect  of  the  exception  in  section  two 
is  simply  to  put  this  statute  equity  on  a  footing  with  all  other 
equities  "  between  the  original  parties  to  negotiable  paper. 

If  this  be  the  only  effect  of  the  statute,  then,  according  to 
the  prevailing  current  of  recent  decisions,  the  evidence  was 
properly  rejected,  though  the  cases  upon  this  point  are  by  no 
means  uniform;  and  we  do  not  wish  to  be  understood  as 
giving  any  opinion  upon  the  question  presented  by  this  hy- 
pothesis, as  we  do  not  think  it  involved  in  the  present  case. 

The  defence  here  proposed  was  not  merely  the  wanU  but 
the  illegality  of  consideration.;  and  this  being  allowed  as  a 
defence  between  the  original  parties,  irrespective  of  and  even 
contrary  to  the  equities  of  the  parties,  cannot,  without  per- 
version of  language,  be  called  an  equity.  It  is  not  on  the 
defendants'  account  that  such  a  defence  is  allowed,  as  will 
more  fully  appear  in  the  sequel. 

The  effect  of  the  statute  in  question  is  not  merely  to 
render  such  paper  without  consideration,  but  absolutely  vMi 
and  illegal^  between   the  immediate  parties,  and  all  others 
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who  have  not  obtained  it  for  value)  and  without  notice,  —  not 
only  void  in  the  negative  sense  of  having  no  legal  basis,  but 
aiOSnoatively  illegal  as  violating  the  positive  provisions  of  the 
statute.  It  was  not  even  contended  that  the  facts  offered  to 
be  shown  by  the  defendant  would  not  have  made  a  prima 
facie  case  of  an  illegal  sale,  without  showing  that  the  sale  did 
not  come  within  any  of  the  exceptions  of  the  statute ;  and  if 
the  plaintiff  claimed  to  maintain  the  validity  of  the  sale 
under  any  such  exception,  the  burden  of  proof  (this  being  a 
civil  case)  rested  upon  them  to  bring  it  within  the  exception. 

Now,  upon  principle,  as  a  question  of  statute  construction, 
and  without  reference  to  any  authority,  when  the  statute  ex- 
pressly declares  all  such  paper  void  and  illegal,  and  forbids 
any  action  to  be  brought  or  maintained  upon  it,  ^^  except 
when  brought  by  a  bona  fide  holder  who  has  received  the 
same  upon  a  valuable  and  fair  consideration  without  notice 
or  knowledge,"  &c.,  it  would  seem  to  follow  as  a  logical 
necessity,  that  when  the  paper  is  shown  to  have  been  given 
for  such  illegal  consideration,  the  plaintiff's  right  of  recovery 
is  cut  off  by  the  general  prohibition  of  the  statute,  unless,  in 
avoidance  of  this,  he  gives  evidence  of  those  facts  which 
alone  can  bring  him  within  the  exception. 

We  do  not  propose  to  give  a  definite  opinion  upon  the 
point,  whether,  the  illegality  being  first  shown,  the  burden  of 
proof  in  this  case  would  have  rested  upon  the  plaintiffs  to 
show  actual  want  of  notice ;  this  might  be  requiring  actual 
proof  of  a  negative.  But  we  are  inclined  to  the  opinion  that 
they  should  have  shown  the  nature  of  the  transaction  accom- 
panying the  transfer;  and  if  that  disclosed  no  suspicion  of 
such  notice,  it  might  make  a  prima  facte  case  of  want  of 
notice,  and  throw  upon  the  defendant  the  burden  of  proving 
notice.  But  the  amount  of  the  consideration  given  by  the 
plaintiff  is  distinct  from  the  question  of  notice,  and  the  ab- 
sence of  such  consideration,  in  such  a  case,  would  be  a 
defence,  though  the  paper  had  been  taken  by  the  plaintiff 
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without  notice.  The  amount  of  consideration  given  by  the 
plaintiff  is  an  affirmative  fact  peculiarly  within  his  own 
knowledge,  and  not  generally  in  that  of  the  defendant,  and 
being  necessary  to  bring  the  plaintiffs  case  within  the  excep- 
tion of  the  statute,  should  be  proved  by  him.  To  allow  him 
to  recover  without  such  proof  would  be  an  evasion  of  the 
statute.  Such  proof  (the  illegality  being  first  shown)  is  a 
necessary  part  of  the  plaintiffs  case,  without  which  he  shows 
no  prima  facie  right  to  recover ;  and  though,  in  ordinary 
cases,  this  fact  would  be  presumed  in  favor  of  the  holder,  this 
presumption  can  never  be  allowed  without  proof,  when  the 
paper  was  absolutely  void  between  the  original  parties,  on 
the  ground  of  fraud,  illegality,  or  duress. 

This  construction  of  the  statute  is  sustained  by  authority. 
In  England,  by  the  statute  of  Anne,  a  note  or  bill  given  or 
indorsed  upon  a  usurious  consideration  was  void,  even  in  the 
hands  of  a  bona  fide  holder  for  value.  Chitty,  Bills,  9  Am.  ed. 
110.  But  the  Stat.  58  Geo.  III.  c.  93,  made  such  note  valid  in 
the  hands  of  a  bona  fide  holder  for  value  without  notice.  In  the 
case  of  Wyat  v.  Campbell,  1  Mood.  &  M.  80,  where  the  note 
had  been  indorsed  by  a  previous  iudorser,  upon  a  usurious 
consideration,  and  no  notice  given  to  plaintiff  to  prove  con- 
sideration, it  was  contended  that  the  plaintiff  was  not  bound 
to  prove  it.  But,  by  Lord  Tenterden,  C.  J. :  "  The  statute 
58  Geo.  III.  c.  98,  makes  a  note  tainted  with  usury  valid  in 
the  hands  of  a  bona  fide  holder.  The  oniM  is,  therefore,  upon 
the  holder  to  prove  he  is  such,  otherwise  the  statute  does  not 
apply,  and  the  note  is  void  under  the  statute  of  Anne." 

In  that  case,  it  is  true,  the  exception  was  in  a  subsequent 
statute ;  here  it  is  in  the  same  statute ;  but  we  are  unable  to 
perceive  how  this  can  make  any  difference  as  to  the  burden  of 
proof.  If  the  fact  was  not  to  ^be  presumed  in  that  case,  it 
cannot  be  in  this. 

But  whether  this  conclusion  be  right  or  wrong,  as  depend- 
ing purely  upon  a  question  of  statute  construction,  can  make 
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little  difference  in  this  case.  The  rule  as  to  the  burden  of 
proof  is  the  same  upon  principle  and  authority  at  common 
law.  Whenever  the  consideration  of  the  paper  between  the 
original  parties  has  been  illegal,  especially  if  in  violation  of  a 
positive  prohibition  of  statute,  proof  of  such  illegality  throws 
upon  the  holder  the  burden  of  proving  that  he  got  it  bona  fide, 
and  gave  value  for  it.  Northam  v.  Latouche,  4  Car.  &  P.  140 ; 
Bailey  v.  Bidwell,  18  Mees.  &  W.  78 ;  Harvey  v.  Towers, 
6  Exch.  656;  Smith  v.  Braine,  16  Q.  B.  201 ;  Fitch  v.  Jones, 
82  Eng.  Law  &  Eq.  134 ;  Vallett  v.  Parker,  6  Wend.  615 ; 
Edwards,  Bills,  686,  687 ;  Chitty,  Bills,  11th  Am.  ed.  661, 
662 ;  Story,  Bills,  §  198. 

The  case  of  Bailey  v,  Bidwell  is  directly  in  point;  and 
Parke,  B.,  gives  a  very  satisfactory  reason  why  the  fact  in 
question  is  not  to  be  presumed  for  the  plaintiff.  '^  If,"  he 
says,  "  the  note  were  proved  to  have  been  obtained  by  fraud, 
or  affected  by  illegality,  that  afforded  a  presumption  that  the 
person  who  had  been  guilty  of  the  illegality  would  dispose  of 
it,  and  would  place  it  in  the  hands  of  another  person  to  sue 
upon  it."  The  subsequent  case  of  Fitch  v.  Jones,  above  cited, 
shows  that  in  such  case  the  original  payee  is  still  presumed . 
to  be  the  owner,  and  that  the  plaintiff  sues  for  his  benefit ; 
and  it  is  to  overcome  this  presumption  that  the  plaintiff  is 
required  to  prove  himself  a  bona  fide  holder  for  value. 

The  rule  is  the  same  as  to  the  burden  of  proof,  where  it  is 
shown  that  the  paper  was  obtained  by  fraud  or  duress,  and 
when  stolen,  or  put  in  circulation  by  fraud.  See  authorities 
above  cited,  and  Mills  v.  Barber,  1  Mees.  &  W.  425 ;  Holme 
V.  Karsper,  5  Binn.  469 ;  Aldrich  v.  Warren,  16  Me.  465  ; 
N.  Y.  &  Va.  State  Stock  Bank  v.  Gibson,  5  Duer,  674.  In 
fact,  many  of  the  cases,  and  most  of  the  elementary  works, 
place  illegality  in  the  same  category  T^rith  fraud  or  duress,  as 
casting  the  burden  of  proof  upon  the  holder. 

But,  while  the  result  is  the  same,  it  is  manifest  that  the 
basis  of  the  rule  in  the  case  of  illegality,  though  equally  solid, 
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is  quite  different.  In  the  case  of  duress  and  fraud,  as  well  as 
where  the  paper  has  been  stolen,  the  equittes  of  the  defendant 
constitute  the  basis  of  the  rule.  But  in  the  case  of  illegality 
of  consideration,  both  parties  are  generally  equally  in  fault ; 
and  it  is  not  to  protect  the  equities  of  the  defendant*,  but  on 
broad  grounds  of  public  policy,  —  to  uphold  the  law,  and  to 
discourage  its  violation  or  evasion,  —  that  the  burden  of  proof 
is  cast  upon  the  plaintiff.  It  is  as  much  the  duty  of  courts  to 
discourage  the  violation  or  evasion  of  law  as  to  protect  the 
equities  of  parties.  And  it  is  upon  this  principle  only  that 
the  naked  defence  of  illegality  is  allowed.  See  opinion  of 
Lord  Mansfield,  in  Holman  v.  Johnson,  1  Cowp.  841.  And, 
upon  this  principle,  courts  should  be  careful  to  av&id  doing 
any  thing  to  facilitate  the  enforcement  of  such  contracts, 
unless  it  appear  affirmatively  that  the  plaintiff  is  not  in  fault, 
and  that  he  has  real  equities  to  be  protected. 

The  evidence  offered  waei  improperly  rejected.  The  judg- 
ment must  be  reversed,  and  a  new  trial  granted. 

All  the  justices  concurred. 


William  Knights  v.  Samuel  Putnam. 

(8  Pickering,  184.    Supreme  Coort  of  MasBachuaetts,  September,  1825.) 

Unary.  When  maker  can  set  up  this  defence,  —  Commercial  paper  which  la 
ralid  in  its  inception  cannot  be  tainted  with  nsurj  afterwards,  except  as 
between  the  immediate  parties ;  and,  therefoiy,  the  maker  of  a  note,  ralid 
when  execated,  cannot  raise  the  defence  ai^inst  an  indorsee  that  (he  latter 
purchased  the  note  of  the  payee  at  a  usurious  rate  of  interest 

Assumpsit  upon  a  promissory  note  made  by  the  defend- 
ant, payable  to  W.  Putnam  or  order,  and  by  him  indorsed  to 
the  plaintiff.    Plea,  the  general  issue. 

At  the  trial  before  Putnam,  J.,  the  defendant  offered  the 
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indoTser  as  a  witness,  to  prove  that  the  consideration  of  the 
indorsement  was  usurious ;  but  he  was  rejected  as  incompe- 
tent, on  the  authority  of  Manning  v.  Wheatland,  10  Mass.  502. 

The  indorser  had  released  to  the  defendant  all  his  claims 
upon  the  note,  and  the  defendant  offered  to  prove  by  him 
that  the  note  was  pledged  to  the  plaintiff  as  collateral  secu- 
rity for  a  debt  much  less  than  the  amount  of  it,  contending 
that  the  plaintiff  ought  not  to  recover  more  than  the  amount 
of  such  debt.  This  evidence  was  considered  as  irrelevant, 
and  was  rejected. 

A  verdict  was  returned  for  the  plaintiff,  but  if  either  of 
these  determinations  was  incorrect,  a  new  trial  was  to  be 
granted. 

Wilde,  J.    As  to  the  question  of  usury,  the  case  of  Man-^ 
ning  t;.  Wheatland,  10  Mass.  502,  is  directly  in  point.     But 
the  authority  of  that  case  has  been  questioned,  and  the  objec- 
tion to  the  doctrine,  as  it  was  there  laid  down,  is  entitled  to 
great  consideration. 

'  The  witness  was  held  to  be  incompetent!  not  because  he 
was  interested,  but  on  the  ground  of  legal  policy,  which  will 
not  permit  one  who  has  transferred  a  negotiable  security  as 
valid,  to  invalidate  it  by  his  testimony.  But  in  that  case,  as 
in  this,  there  was  no  illegality  in  the  original  contract,  and 
no  usury  except  in  the  transfer,  in  which  the  plaintiff  him- 
self was  the  guilty  party.  No  deception  therefore  was  prac- 
tised on  him.  The  note  was  a  valid  contract;  precisely 
what  he  supposed  it  to  be  at  the  time  of  the  transfer. 

But  notwithstanding  these  objections,  we  are  of  opinion 
that  the  case  of  Manning  v.  Wheatland  was  rightly  decided. 
For  if  the  witness  was  competent,  we  consider  the  point  to 
which  he  was  called  to  testify  as  immaterial,  and  that  conse- 
quently his  testimony  was  properly  excluded.  We  are  aware 
there  are  conJ3icting  opinions  and  contradicting  decisions  on 
this  point,  but  after  examining  all  the  cases,  we  are  satisfied 
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that  the  defendant  cannot  avail  himself  of  the  defence  of 
usury,  and  that  a  note,  valid  in  its  inception,  may  be  re- 
covered against  the  maker  by  an  indorsee,  although  dis- 
counted by  him  at  a  rate  exceeding  legal  interest. 

It  is  a  well-established  principle  that,  if  a  note  or  security 
is  valid  when  made,  no  usurious  transaction  afterwards  be- 
tween the  parties  or  privies  will  affect  its  validity.  Ferrall 
V.  Shaen,  1  Saund.  295,  Williams's  note. 

But  it  is  objected  that,  as  the  transfer  is  usurious,  the 
plaintiffs  title  fails,  although  the  original  contract  remains 
good,  and  that  he  cannot  derive  title  from  an  illegal  transac- 
tion in  which  he  was  a  guilty  party.  This  objection  would 
have  weight  if  a  usurious  contract  were  mcUum  in  %e  or 
merely  void.  But  it  has  been  frequently  held  that  a  con- 
tract contaminated  with  usury  is  only  voidable  by  the  party 
injured  or  those  claiming  under  him. 

Now  it  is  manifest  that  the  maker  of  a  note  is  not  affected 
by  a  usurious  agreement  between  the  indorser  and  indorsee. 
He  is  liable  on  his  contract,  and  it  is  immaterial  to  him 
whether  the  action  be  brought  in  the  name  of  the  indorser  or 
in  that  of  the  indorsee.  But  I  hold  further,  that  the  transfer 
of  a  note  on  a  usurious  consideration  is  neither  void  nor 
voidable.  So  far  as  the  indorsement  operates  as  the  transfer 
of  the  note,  it  is  an  executed  contract,  and  the  statute  against 
usury  is  not  applicable.  It  only  applies  to  the  implied 
promise  or  guaranty  of  the  indorser,  which,  being  an  execu- 
tory contract,  may  be  avoided.  But  in  no  case  can  an  exe- 
cuted contract  be  set  aside  on  the  plea  of  usury.  It  is  not, 
however,  necessary  to  insist  on  this  distinction  for  the 
purpose  of  sustaining  the  present  verdict.  It  is  sufficient 
for  this  purpose  that  the  transfer  is  voidable  only,  and  that 
it  is  not  competent  for  the  defendant,  he  not  being  a  party  to 
the  transfer,  to  avoid  it.  The  note  being  free  from  usury 
between  the  immediate  parties  to  it,  no  after  transaction  with 
another  person  can,  as  respects  those  persons,  invalidate  it. 
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In  New  York,  this  principle  is  fully  established  by  repeated 
decisions.  The  cases  of  Bush  t;.  Livingston,  2  Gaines's  Gas. 
in  Err.  66,  and  Braman  v.  Hess,  13  Johns.  62,  and  Munn  v. 
Commission  Go.,  16  Johns.  44,  are  directly  in  point.  The 
only  case  which  has  been  decided  on  a  contrary  doctrine  is 
that  of  Lloyd  v.  Keach,  2  Gonn.  175.  It  is  somewhat  remark- 
able that  in  this  case  and  in  the  case  of  Munn  v.  Commission 
Go.  it  is  said  the  point  under  consideration  was  too  clear  to 
be  questioned,  although  the  two  decisions  are  directly  contra- 
dictory. The  cases  referred  to  by  Gould,  J.,  as  establishing 
the  principle  laid  down  in  the  case  of  Lloyd  v.  Keach,  do  not 
appear  to  me  at  all  decisive.  It  is  true,  in  those  cases  the 
law  seems  to  be  taken  for  granted  as  it  is  laid  down  by  the 
learned  judge  in  the  case  of  Lloyd  v.  Keach.  But  he  does 
not  appear  to  have  taken  into  consideration  an  important 
distinction  in  relation  to  these  cases  between  notes  or  bills 
given  on  a  valuable  consideration  and  in  the  usual  course  of 
business,  and  accommodation  notes  or  bills,  made  for  the 
purpose  of  raising  money,  and  not  existing  as^  valid  contracts 
before  they  are  discounted.  The  distinction  is  noticed  and 
the  law  correctly  stated  by  Spencer,  J.,  in  the  case  of  Munn 
V.  Commission  Go.  He  says :  "  It  is  clear  that,  if  a  bill  or 
note  be  made  for  the  purpose  of  raising  money  upon  it,  and 
it  is  discounted  at  a  higher  premium  than  the  legal  rate  of 
interest,  and  where  none  of  the  parties  whose  names  are  on 
it  can,  as  between  themselves,  maintain  a  suit  on  the  bill 
when  it  becomes  mature,  provided  it  had  not  been  discounted ; 
that  then  such  discounting  of  the  bill  would  be  usurious,  and 
the  bill  would  be  void."  The  reason  of  the  distinction  is 
obvious.  In  the  case  supposed,  the  bill  or  note  is  mere  waste 
paper  before  it  is  discounted  ;  it  is  then  that  it  first  exists  as 
a  contract,  and  if  tainted  with  usury  it  is  voidable  even  in 
the  hands  of  a  bona  fide  holder.  The  case  of  Jones  v.  Brooke, 
4  Taunt.  464,  and  the  case  of  Churchill  v.  Suter,  cited  by 
Gould,  J.,  fall  within  this  class  of  cases,  and  whether  the 
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other  cases  referred  to  were  business  notes  or  bills,  or  were 
made  for  the  purpose  of  raising  money,  does  not  appear. 
Besides,  these  are  n%9i  priuB  cases,  and  not  at  all  decisive, 
nor  can  opinions  incidentaUy  expressed,  and  in  support  of 
which  no  reasons  are  given,  be  entitled  to  much  weight  of 
authority. 

In  the  case  of  Parr  t;.  Eliason,  1  East,  92,  it  was  decided 
that  a  bill  free  from  usury  in  its  concoction  may  be  sold  at 
a  discount  greater  than  the  legal  rate  of  interest,  without 
avoiding  the  bill  in  the  hands  of  a  lona  fde  holder.  That 
was  an  action  of  trover,  and  it  seems  to  be  implied  that,  if 
it  had  been  brought  against  the  immediate  indorsee,  who  was 
a  party  to  the  usurious  transfer,  it  might  have  been  main- 
tained. But  this  is  decided  only  by  inference,  and  it  was 
a  point  not  involved  in  the  decision  of  that  case.  But  if  the 
inference  be  admitted  to  be  just,  it  does  not  follow  that 
the  maker  of  the  bill  can  take  advantage  of  the  usury.  If  the 
transfer  was  voidable  only,  —  and  Lord  Kenyon  clearly  soi^on* 
siders  it,  for  he  likens  it  to  a  sale  which  is  fraudulent  against 
creditors,  —  I  see  no  legal  reason  why  the  maker  of  the  note 
should  be  allowed  to  avoid  it.  If,  however,  the  transfer  is 
merely  void,  as  Gould,  J.,  contends,  then  the  case  of  Parr  v. 
Eliason  cannot  be  supported,  for  the  hona  fide  holder  in  that 
case  had  no  right  to  the  bill.  The  transfer  being  void  is  a 
mere  nullity,  and  it  was  immaterial  whether  the  holder  was 
or  was  not  a  party  to  the  usurious  transfer.  This  is  the 
necessary  legal  consequence  of  considering  the  transfer  as 
absolutely  void ;  it  is  opposed  to  the  current  of  the  English 
authorities,  and  cannot  be  maintained  either  on  principle  or 
authority.  Judgment  according  to  verdict. 

m 

S  1.    DweM9,  Fraud f  and  HUgality,  —  well  tettled.    Dancan  v.  Scott,  1  Camp. 

The  rale  of  the  principal  case,  Clark  v.  100 ;  Paton  v.  Coit,  anU,  p.  629 ;  Wll- 

Peaie,  that  proof  of  dnresi,  fraud,  or  llama  v.  Cheney,  8  Gray,  315 ;  Hob- 

common-law  Hlegality  ia  not  necemar  hard  v.  Chapin,  2  Allen,  828 ;  Vallett 

rily  fatal  to  the  right  of  an  indorsee  to  v.  Parker,  6  Wend.  616 ;   Harger  v. 

recover  upon  the  note,  bill,  or  check  is  Worrall,  09  N.  T.  870 ;  First  National 
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Bank  v.  Greeo,  48  N.  T.  296;  Great  Bleh.  262 ;  Unger  v.  Boas,  18  Penn.  St 
Falls  Bank  o.  Fannington,  41  N.  H.  82,  601 ;  Kendall  o.  RoberUon,  12  Cosh. 
40 ;  Conrene  v,  Foster,  82  Yt.  828 ;  166 ;  Sylvester  v.  Swan,  6  Allen,  184, 
Carrier  v.  Cameron,  81  Mich.  878;  but  not  always,  Mitchell  o.  McCol- 
Meadow  V.  Bird,  22  Ga.  246;  Cobb  v.  lough,  60  Ala.  170.  But  usury  as 
Doyle,  7  R.  I.  660 ;  Hall  v.  Ayling,  16  against  some  other  party  than  the  de- 
Q.  B.  428,  481 ;  Fitch  v.  Jones,  6  £1.  &  fendant  will  not  araii  the  latter,  even 
B.  288.  Such  evidence  would  of  course  when  participated  in  by  the  plaintiff, 
be  fatal  between  the  immediate  parties  unless  the  statute  make  usury  between 
to  the  wrong-doing.  Loomis  v.  Ruck,  the  plaintiff  and  any  other  party  fatal. 
66  N.  Y.  462 ;  bnt>  generally,  a  subse-  Knights  v.  Putnam,  leading  case,  ante  ; 
quent  bona  fide  indorsee  for  value  would  Oakes  v.  First  National  Bank,  100  U.  8. 
be  entitled  to  recorer.  See  Holmes  v.  Williams,  10  Paige,  826. 
That  duress  or  firaud  might  be  of  Usury  laws,  howerer,  are  becoming 
such  a  character  as  to  render  the  paper  obsolete,  and  it  is  not  necessary  to  con- 
absolutely  Toid  in  all  hands  is  clear  in  aider  the  subject  at  length, 
principle,  and  as  to  fraud  is  equally  The  maker  of  a  note  dated  on  a 
clear  on  authority.  Foster  v.  Mackin-  secular  day  cannot  allege  as  against  a 
non,  leading  case,  jNwt.  This  would  bona  fide  indorsee  for  value  that  it  was 
only  be  true,  however,  where  there  in  fact  executed  on  Sunday.  Knox  v. 
was  an  absolute  want  of  assent  to  the  Clifford,  88  Wis.  661 ;  Trieher  v.  Corn- 
execution  of  the  particular  contract ;  merdal  Bank,  81  Ark.  128 ;  Nelson  v. 
as  by  such  duress  as  to  strike  terror  to  Cowing,  20  Wend.  886 ;  State  Bank  v, 
the  defendant  and  cause*  him  to  lose  his  Thompson,  42  N.  H.  869. 
freedom  of  action  (compare  Loomis  o.  §  2.  Burdm  of  Proof.  —  The  rule  of 
Ruck,  9upra),  or  by  the  surreptitious  the  principal  cases,  Clark  v.  Pease  and 
substitution  of  the  paper  signed  for  Paton  v.  Coit,  that  eridence  that  a 
another  intended  to  be  signed,  or  of  negotiable  note,  bill,  or  check,  sued 
some  other  fraudulent  practice  as  to  up6n  by  an  indorsee,  was  obtained 
the  contract  signed,  and  not  merely  as  fh)m  the  defendant  by  the  fraud  or 
to  its  terms  or  the  consideration  for  it.  duress  of  some  party  prior  to  the 
Foster  v.  Mackinnon,  poif.  plaintiff,  or  that  the  defendant's  con- 
It  is  equally  clear,  in  accordance  tract  with  such  prior  party  was  tainted 
with  the  rule  in  Bayley  o.  Taber,  anU^  with  some  common-law  illegality,  is 
p.  624,  that  if  a  statute  declare  nego-  sufficient  to  turn  the  burden  of  proof 
tiable  paper  roid  it  is  Toid  eyen  in  the  frt>m  the  defendant  to  the  plaintiff,  and 
hands  of  a  bona  fide  holder  for  ralue,—  to  require  the  plaintiff  to  show  that  he 
Vallett  V,  Parker,  6  Wend.  616 ;  Au-  took  the  paper  for  yalue,  in  good  faith, 
rora  v.  West,  22  Ind.  88 ;  Caaet  v.  on  the  ground  that  one  whose  title  is 
Field,  0  Gray,  829;  Towne  v.  Rice,  122  thus  tainted  would  probably  put  the 
Mass.  67,  71 ;  Glenn  v.  Farmers'  Bank,  paper  into  the  hands  of  a  friend  for  the 
70  N.  C.  191,— unless  the  statute  ex-  purpose  of  recoyery,  is  well  settled, 
cept  firom  its  provisions  such  bona  fide  Jones  v.  Gordon,  Law  Rep.  2  App.  Cas. 
holder  for>alue.  Paton  v.  Coit;  Bot-  616, 627 ;  Carrier  v.  Cameron,  31  Mich, 
tomley  v.  Goldsmith,  86  Mich.  27.  878  ;  Conley  v.  Winsor,  41  Mich.  268 ; 
Usury  laws  sometimes  make  nego-  Kellogg  o.  Curtis,  69  Maine,  212 ;  Smith 
tiaUe  paper  absolutely  void.  Towne  v,  v.  Livingston,  111  Mass.  842 ;  National 
Bice,  mtpra;  Holmes  v.  Williams,  10  Bank  v.  Kirby,  106  Mass.  497 ;  Cowing 
Paige,  826;  Mordecai  v.  Dawkins,  9  -v.Altman,71N.  Y.486;  First  National 
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Bank  v.  Green,  48  N.  Y  298 ;  Aldrich  t;.  matter  of  substantive  fact,  that  he  took 

Warren,  16  Maine,  466 ;  Rock  Island  without  notice,   after  he  has  proved 

Bank  V.  Kelson,  41  Iowa,  663;  Wood-  value.     Patgn  v.  Coit,  tU  supra;  Na- 

ward  ».  Rogers,  31  Iowa,  842 ;  Kinney  tional  Bank  p.  Kirby,  108  Mass.  497, 

t;.   Erause,  28   Wis.  183 ;    Sperry   v,  600.    In  the  latter  case,  Colt,  J.,  said 

Spaulding,  46  Cal.  644 ;  Bailey  v.  Bid-  that  it  would  be  sufficient  to  meet  the 

welt,  18  Mees.  &  W.  78 ;  Harvey  v.  burden  of  proving  value   and    good 

Towers,  6  Ex.  666 ;  Smith  v,  Braine,  faith  to  show  that  the  plaintiff  took  the 

16  Q.  B.  201 ;  Mills  v.  Barber,  1  Mees.  paper   before    maturity  as    collateral 

&  W.  426.    As  to  the  necessity  for  the  security ;  and  that  then,  if  there  was 

holder  at  once,  in  such  a  case,  to  prove  nothing  in  the  transaction  itself,  and 

that  he  is  a  holder  for  valuer  see  also  no  proof  produced  from  other  sources, 

Emerson  v.  Bums,    114   Mass.  848;  of  want  of  good  faith,  or  actual  or  con- 

Holden  v.  Cosgrove,  12  Gray,  216;  structive  notice  of  existing  defences 

Sistermans  v.  Field,  9  Gray,  881.    The  between  the  prior  parties,  the  plaintiff 

defendant  need  not,  after  showing  the  must  prevaiL 

fraud,  duress,  or  other  illegality,  fur-         In  Jones  v,  Gordon,  Law  Rep.   2 

ther  show  that  the  plaintiff  did  not  pay  App.  Gas.  '616,  627,  Lord  Blackburn 

value.    lb.  said  that  he  was  unwilling  to  affirm 

But  it  has  been  held  to  be  sufficient  precisely  whether  proof  of  the  fraud, 
for  the  plaintiff,  in  order  to  enable  him  illegality,  or  theft  shifts  the  onus  upon 
to  regain  his  prima  facie  case,  now  over-  the  plaintiff  to  show  that  he  gave  value, 
turned  by  the  evidence  of  fraud,  duress,  bona  Jide,  so  that,  though  he  gave 
or  illegality,  to  prove  that  hfi  paid  value,  he  must  give  some  affirmative 
value  for  the  paper  before  maturity  :  it  evidence  to  show  that  he  was  doing  it 
is  not  necessary  for  him,  further,  to  honestly,  or  whether  the  onus  of  prov- 
prove  that  he  took  it  without  notice  of  ing  that  he  is  dishonest,  or  that  he  had 
the  defence  relied  upon.  Kellogg  v,  notice  of  dishonesty,  remains  on  the 
Curtis,  69  Maine,  212 ;  Cowing  v,  Alt-  other  side.  The  point,  he  said,  had 
man,  tupra ;  National  Bank  t^.  Kirby,  never  been  decided.  See  May  v.  Chap- 
supra.  It  is,  however,  held  that  the  man,  16  Mees.  &  W.  861,  implying  that 
holder  in  such  a  case  should  prove  the  burden  is  entirely  shifted, 
value  and  good  faith  in  his  purchase ;  It  is  held  in  Indiana  that  proof  of  an 
which  seems  reasonable.  Cummings  extension  of  time  for  the  payment  of 
V.  Thompson,  18  Minn.  246 ;  Sullivan  accommodation  paper  casts  the  burden 
V.  Langley,  120  Mass.  487 ;  Smith  o.  of  proof  upon  the  holder  to  show  that 
Livingston,  111  Mass.  842,  844.  And  this  was  done  with  the  consent  of  the 
see  the  suggestion  in  Paton  v,  Coit,  defendant.  Hayes  v.  Fitch,  47  Ind.  21. 
ante,  p.  631.  Want  of  consideration  in  the  inoep- 

The  burden  of  proof,  it  was  laid  tion  of   negotiable  paper  is  not  suf- 

down  in  Sullivan  v.  Langley,  tupra^  ficient  to  turn  the  burden  of  proof  in 

upon  evidence  of  fraud,  is  upon  the  an  action  by  an  indorsee.    Harger  v. 

plaintiff  to  show  that  he  purchased  the  Worrall,  69  N.  T.  870 ;  Mechanics'  &  T. 

paper  for  value  and  in  good  faith ;  and  Bank  o.Crow,  60N. Y.  86 ;  Ross  v.  Bedell, 

to  determine  whether  he  did  Ho,  all  the  6  Duer,  462 ;  Merchants'  &  F.  Bank  o. 

attending  circumstances  of  the  trans-  Crow,  60  N.  Y.  86 ;  ante^  p.  893.    See 

action  are  to  be  considered.    Perhaps  Conley  v,  Winsor,  41  Mich.  268,  which 

the  holder  would  not  be  required  to  is  not  to  be  understood  as  opposed  to 

prove  the  direct  negative,  as  a  sole  this  well-established  rule. 
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John  Hobtsman,  Plaintiff  in  Error,  v.  John  Hknshaw 

et  al.^  Defendants  in  Error. 

(11  Howard,  177.   Supreme  Court  of  the  United  States,  December,  1850.) 

WTiat  cLcceptance  admits.  —  The  drawee  of  a  bill  of.  exchange  cannot  recover  the 
amount  thereof  paid  to  a  bona  fide  holder,  if  the  drawer  put  the  bill  into  cir- 
culation bearing  a  forged  indorsement  of  the  payee's  name.  Acceptance 
admits  the  drawer's  signature  to  be  genuine,  and  the  drawer,  in  such  case, 
warrants  the  signature  of  the  payee. 

The  case  is  stated  in  the  opinion  of  the  court. 

Taney,  G.  J.  The  material  facts  in  this  case  may  be 
stated  in  a  few  words. 

Fiske  &  Bradford,  a  mercantile  firm  in  Boston,  drew 
'  their  bill  of  exchange  upon  Hortsman  of  London,  payable  at 
sixty  days'  sight  to  the  order  of  Fiske  &  Bridge,  for  six 
hundred  and  forty-two  pounds  sterling.  The  drawers,  or 
one  of  them,  placed  the  bill  in  the  hands  of  a  broker,  with 
the  names  of  the  payees  indorsed  upon  it,  to  be  negotiated ; 
and  it  was  sold  to  the  defendants  in  error  bona  fide  and  for 
full  value.  They  transmitted  it  to  their  correspondent  in 
London,  and,  upon  presentation,  it  was  accepted  by  the 
drawee,  and  duly  paid  at  maturity.  The  payees  and  indor- 
sees all  resided  in  Boston,  where  the  bill  was  drawn  and 
negotiated. 

It  turned  out  that  the  indorsement  of  the  payees  was 
forged,  —  by  whom  does  not  appear ;  and  a  few  months  after 
the  bill  was  paid,  the  drawers  failed  and  became  insolvent. 
The  drawee,  having  discovered  the  forgery,  brought  this 
action  against  the  defendants  in  error  to  recover  back  the 
money  he  had  paid  them. 

The  precise  question  which  this  case  presents  does  not 
a*ppear  to  have  arisen  in  the  English  courts ;  nor  in  any  of 
the  courts  of  this  country  with  the  exception  of  a  single  case, 
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to  which  we  shall  hereafter  more  particularly  refer.  Bat  the 
established  principles  of  commercial  law  in  relation  to  bills 
of  exchange  leave  no  difficulty  in  deciding  the  question. 

The  genera]  rule  undoubtedly  is,  that  the  drawee  by  ac- 
cepting the  bill  admits  the  handwriting  of  the  drawer,  but 
not  of  the  indorsers.  And  the  holder  is  bound  to  know  that 
the  previous  indorsements,  including  that  of  the  payee,  are 
in  the  handwriting  of  the  parties  whose  names  appear  upon 
the  bill,  or  were  duly  authorized  by  them.  And  if  it  should 
appear  that  one  of  them  is  forged,  he  cannot  recover  against 
the  acceptor,  although  the  forged  name  was  on  the  bill  at  the 
time  of  the  acceptance.  And  if  ho  has  received  the  money 
from  the  acceptor,  and  the  forgery  is  afterwards  discovered, 
he  will  be  compelled  to  repay  it. 

The  reason  of  the  rule  is  obvious.  A  forged  indorsement 
cannot  transfer  any  interest  in  the  bill,  and  the  holder  there- 
fore has  no  right  to  demand  the  money.  If  the  bill  is  dis- 
honored by  the  drawee,  the  drawer  is  not  responsible.  And 
if  the  drawee  pays  it  to  a  person  not  authorized  to  receive 
the  money,  he  cannot  claim  credit  for  it  in  his  account  with 
the  drawer. 

But  in  this  case  the  bill  was  put  in  circulation  by  the  draw- 
ers, with  the  names  of  the  payees  indorsed  upon  it.  And  by 
doing  so  they  must  be  understood  as  affirming  that  the  in- 
dorsement is  in  the  handwriting  of  the  payees,  or  written  by 
their  authority.  And  if  the  drawee  had  dishonored  the  bill, 
the  indorser  would  undoubtedly  have  been  entitled  to  recover 
from  the  drawer.  The  drawers  must  be  equally  liable  to  the 
acceptor  who  paid  the  bill.  For  having  admitted  the  hand- 
writing of  the  payees,  and  precluded  themselves  from  dis- 
puting it,  the  bill  was  paid  by  the  acceptor  to  the  persons 
authorized  to  receive  the  money,  according  to  the  drawer's 
own  order. 

Noii^  the  acceptor  of  a  bill  is  presumed  to  accept  upon 
funds  of  the  drawer  in  his  hands,  and  he  is  precluded  by 
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bis  acceptance  from  averring  the  contrary  in  a  suit  brought 
against  him  by  the  holder.  The  rights  of  the  parties  are 
therefore  to  be  determined  as  if  this  bill  was  paid  by  Horts- 
man  out  of  the  money  of  Fiske  &  Bradford  in  his  hands. 
And  as  Fiske  &  Bradford  were  liable  to  the  defendants  in 
error,  they  are  entitled  to  retain  the  money  they  have  thus 
received. 

We  take  the  rule  to  be  this:  Whenever  the  drawer  is 
liable  to  the  holder,  the  acceptor  is  entitled  to  a  credit  if 
he  pays  the  pioney ;  and  he  is  bound  to  pay  upon  his  accep- 
tance, when  the  payment  wiU  entitle  him  to  a  credit  in  his 
account  with  the  drawer.  And  if  he  accepts  without  funds, 
upon  the  credit  of  the  drawer,  he  must  look  to  him  for  in- 
demnity, and  cannot  upon  that  ground  defend  himself  against 
a  bona  fide  indorsee.  The  insolvency  of  the  drawer  can  make 
no  difference  in  the  rights  and  legal  liabilities  of  the  parties. 

The  English  cases  most  analogous  to  this  are  those  in 
which  the  names  of  the  drawers  or  payees  were  fictitions, 
and  the  indorsement  written  by  the  maker  of  the  bill.  And 
in  such  cases  it  has  been  held  that  the  acceptor  is  liable, 
although,  as  the  payees  were  fictitious  persons,  their  hand- 
writing of  course  could  not  be  proved  by  the  holder.  10  Barn. 
&  Cres.  478.  The  American  case  to  which  we  referred  is 
that  of  Meacher  v.  Fort,  8  Hill  (S.  C),  227.  The  same 
question  now  before  the  court  arose  in  that  case,  and  was 
decided  in  conformity  with  this  opinion. 

Another  question  was  raised  in  the  argument  upon  the 
sufficiency  of  the  notice ;  and  it  was  insisted  by  the  counsel 
for  the  defendants,  that,  if  t^hey  could  have  been  made  liable 
to  this  action  by  the  plaintiff,  they  have  been  discharged  by 
his  laches  in  ascertaining  the  forgery  and  giving  them  notice 
of  it. 

But  it  is  not  necessary  to  examine  this  question,  as  the 
point  already  decided  decides  the  case. 

The  judgment  of  the  Circuit  Court  is  cffirmedy  with  ooHs. 
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William  D.  Holmes  v.  Jacob  Trumper. 

(22  Michigan,  427.     Supreme  Court,  April,  1871.) 

Note  fraudulently  altered  after  delivery ,  void,  —  The  alteration,  by  the  payee  or  Bub- 
sequent  holder  of  a  promissory  note,  which  consists  of  a  printed  blank,  with 
the  time  and  place  of  payment  and  amount  filled  in  with  writing,  by  adding 
thereto  after  the  printed  words,  "  with  interest  at,"  at  the  end  of  the  instru- 
ment, the  written  words  and  figures  "  10  per  cent,"  if  made  without  the  knowl- 
edge or  consent  of  the  maker,  constitutes  a  valid  defence  in  favor  of  the 
maker,  even  against  a  bona  fide  purcliaser  of  the  note,  and  renders  the  note  void. 
In  an  action  brought  upon  such  altered  note  the  maker  cannot  be  held  liable 
to  pay  the  amount  of  the  note,  as  originally  drawn. 

Maxim  not  applicable.  —  The  maxim  that  ''  when  one  of  two  innocent  persons 
must  suffer  by  the  fault  of  a  third,  he  shall  sustain  the  loss  who  put  it  in  the 
power  of  the  tliird  to  occasion  it,"  does  not  apply  to  such  a  case. 

Error  to  Washtenaw  Circuit. 

The  facts  are  sufiBciently  stated  in  the  opinion. 

Christiakgy,  J.  This  was  an  action  brought  by  Holmes 
against  Trumper  upon  a  promissory  note  signed  by  the  latter, 
which  note  was  partly  printed  and  partly  in  writing,  a 
printed  blank  having  been  used. 

The  following  is  a  copy  of  the  body  of  the  note  as  it  ap- 
peared upon  the  trial,  the  portions  in  italics  being  printed 
and  the  other  portions  written,  viz. :  — 

"  $400. 

"  One  year  after  date  I  promise  to  pay  to  Lyman  Terry  or 
bearer^  four  hundred  dollars^  at  the  First  National  Bank  of 
Ann  Arbor,  value  received  tvith  interest  at  10  per  cent, 
[signed]  Jacob  Trumper." 

There  was  evidence  on  the  part  of  the  defendant  tending 
to  show  that  the  note  had  been  altered  after  it  was  made  and 
delivered  to  the  payee  by  adding,  after  the  printed  word 
"  at,"  in  the  last  line,  the  figures  and  words  "  10  per  cent," 
and  (as  is  to  be  fairly  inferred  from  the  whole  record  and  the 
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argument,  though  not  expressly  stated),  that  this  alteration 
was  made  without  the  knowledge  or  consent  of  the  maker. 

It  was  conceded  on  the  trial  that  the  plaintiff  was  a  bona 
fide  holder  of  the  note  before  due,  and  the  only  question  in 
the  case  is  whether  the  wrongful  alteration  of  the  note  by 
the  payee  or  any  subsequent  holder  (for  such  was  the  only 
inference,  there  being  no  evidence  showing  by  whom  the 
alteration  was  made)  rendered  the  note  void  in  the  hands  of 
the  plaintiff  or  constituted  a  defence  as  against  him  in  favor 
of  the  maker. 

Without  extrinsic  evidence  of  authority  to  make  the  alter- 
ation, it  is  too  clear  to  require  the  citation  of  authorities,  that 
unless  the  note,  as  signedy  can  be  treated  as  a  note  given  in 
blank,  so  far  as  relates  to  the  rate  of  interest,  giving  the 
payee  or  holder  the  right  to  fill  the  blank  by  inserting  the 
rate,  the  alteration  must  be  treated  as  a  forgery,  since  it  is 
one  which,  if  valid,  would  enlarge  the  liability  of  the  maker. 

We  are  entirely  satisfied  that  this  note  when  signed  with- 
out the  addition,  of  the  wojrds  "  10  per  cent "  was,  notwith- 
standing the  word  ^^  at,"  in  legal  effect,  a  complete  and  valid 
note,  drawing  the  legal  rate  of  interest  at  seven  per  cent ; 
and  that  the  word  *'  at,"  at  the  end  of  the  printed  form, 
might  readily  be  overlooked  by  the  signer  or  disregarded  as 
of  no  consequence  if  noticed  at  all ;  and  that  there  was, 
therefore,  no  such  blank  left  in  it  as  woidd  warrant  the 
payee  or  holder,  without  further  evidence  of  assent,  to  insert 
a  different  rate  of  interest.  See  Warrington  v.  Early,  2  Ellis 
A  Blackb.  763 ;  Waterman  v.  Yose,  43  Maine,  504. 

The  case,  which  may  be  regarded  as  coming  nearest  to 

supporting  the  implied  authority  to  insert  the  special  rate  in 

this  case,  is  that  of  Yisher  v.  Webster,  8  Cal.  109.     But 

whatever  may  be  the  authority  of  that  case  and  that  of 

Fisher  t;.  Dennis,  6  Cal.  677,  upon  which  it  is  based,  we  do 

not  think  it  would  authorize  the  alteration  in   the  present 

case. 

85 
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The  note  in  that  case,  as  signed,  was  in  the  following 
form :  — 

"  One  day  after  date,  we  jointly  and  severally  promise  to 
pay  Messrs.  A.  N.  Fisher  &  Co.,  or  order,  the  sum  of  seven 
hundred  and  eight  71-100  dollars  for  value  received,  with 

interest,  monthly,  at  the  rate  of per  cent  per  annum, 

per  month,  until  final  payment." 

The  alteration  consisted  in  filling  this  blank  with  the  word 
"  five.*'.  Such  a  blank  in  the  body  of  the  note  would  clearly 
indicate  to*  any  one  that  it  was  intended  to  be  filled,  and  the 
fact  that  it  was  payable  monthly  could  not  well  be  over- 
looked. But  in  the  case  before  us  the  insertion  of  the  words 
*^  10  per  cent,"  at  the  end  of  the  note  after  the  single  printed 
word  "  at,"  can  hardly  be  called  the  filling  a  blank  at  all ; 
and  though  it  is  urged  that  leaving  the  piinted  word  ^*  at " 
at  the  close  of  the  note  was  calculated  to  facilitate  the  forg- 
ery, by  inducing  in  other  parties  the  belief  of  the  genuine- 
ness of  the  words  added,  yet  it  may  be  said  with  at  least 
equal  force,  on  the  other  hand,  that  to  those  looking  at  the 
note  after  the  alteration  critically  enough  to  notice  the 
printed  word  *'  at,"  the  printed  form  of  the  note  itself  might 
well  excite  suspicion  that  the  form  was  specially  got  up  by 
the  payee  to  render  the  forgery  more  easy,  and  that  the 
words  '^  10  per  cent,"  added  at  the  end,  were  rather  calcu- 
lated to  increase  than  to  allay  the  suspicion  of  their  genuine- 
ness ;  since,  if  the  note  was  got  up  and  printed  only  with  the 
intention  of  leaving  a  blank  for  the  insertion  of  the  rate,  the 
words,  *^  per  cent,"  might  just  as  well,  and  much  more  nat- 
urally would  have  been,  printed  after  a  small  blank  following 
the  word  "  at."  '  Even  the  name  of  the  payee  was  printed  in 
the  note.  Would  the  payee,  in  honestly  getting  up  such  a 
note,  have  it  printed  without  printing  also  the  words  ^^  per 
cent,"  which  would  in  all  cases  be  the  same,  whatever  the 
rate?  These  considerations  are  not  conclusive,  it  is  true, 
but  they  are  not  without  weight. 
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We  think  the  courts  have  gone  quite  far  enough  in  sustain- 
ing instruments  executed  in  blank,  and  the  implied  authority 
to  fill  them  up,  and  we  are  not  disposed  to  take  a  step  in  ad- 
vance in  that  direction. 

The  counsel  for  the  plaintiff  in  error  fully  admits  the 
general  rule,  that  an  alteration  having  this  effect  thus  to  in- 
crease the  maker's  liability,  renders  the  note  void  as  against 
the  maker,  even  in  the  hands  of  a  bona  fide  holder  for  value. 
But  he  insists  that,  though  it  may  be  a  forgery,  the  peculiar 
facts  of  this  case  bring  it  within  a  principle  which  constitutes 
an  exception  to  the  general  rule  ;  that  the  maker  was  guilty 
of  negligence  in  leaving  a  blank  apparently  intended  for  the 
insertion  of  the  rate  per  cent  unfilled,  and  without  drawing  a 
line  through  the  blank  or  erasing  the  word  ^^  at,"  to  indicate 
Ihat  it  was  not  to  be  filled,  and  that  he  thereby  invited  and 
facilitated  the  forgery  in  a  manner  calculated  to  impose  upon 
innocent  parties,  and  that  he  must  therefore,  as  between  him 
and  such  innocent  parties,  be  held  to  pay  the  note,  in  its 
altered  form,  in  the  same  manner  as  if  it  had  been  originally 
so  drawn,  on  the  principle  that,  "  where  one  of  two  innocent 
parties  must  suffer  by  the  fault  of  a  third,  he  shall  sustain  the 
loss  who  put  it  in  the  power  of  the  third  to  occasion  it ; "  or, 
as  expressed  by  the  Louisiana  court,  in  Tsnard  v.  Torres  et 
al.y  10  La.  An.  108:  "Where  one  of  two  parties,  neither  of 
whom  has  acted  dishonestly,  must  suffer,  he  shall  suffer  who, 
by  his  own  act,  has  occasioned  the  confidence  and  consequent 
injury  of  the  other.'* 

This  principle  is  one  of  quite  general  application,  and  where 
properly  understood  and  limited,  it  is  one  of  manifest  equity  ; 
but  it  has  many  limitations  and  qualifications.  Whether  the 
present  case  falls  within  it  or  constitutes  an  exception  is  a 
question  of  some  nicety,  requiring  considerable  accuracy  of 
discrimination  for  its  solution,  and  upon  which  unanimity  of 
decision  could  perhaps  hardly  be  expected ;  and  we  accord- 
ingly find  that  able  courts  have  arrived  at  opposite  conclu- 
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aions  upon  it.  But,  upon  principle  and  the.  weight  of 
authority,  we  think  the  liability  of  the  maker  upon  the  note, 
as  altered,  cannot  be  maintained.  The  general  principle  that 
^^  where,  one  of  two  innocent  parties  must  su£Fer,"  &c.,  upon 
which  the  plaintiff  in  error  relies,  as  stated  by  us  in  Burson 
i;.  Huntington,  decided  at  the  last  October  term,  is  one  which, 
in  its  application,  is  mainly  confined  to  cases  where  the  third 
person,  whose  act  or  default  has  occasioned  the  loss,  has  been, 
in  some  sense  or  to  some  extent,  the  agent  of  the  party  who 
is  made  to  sustain  the  loss,  or  when  the  latter,  by  his  acts  or 
negligence,  has  authorized  the  other  party  to  consider  him  as 
such ;  and  in  all  the  cases  (unless  this  is  an  exception)  where 
upon  the  general  principle  relied  upon,  a  party  has  been  held 
liable  upon  a  written  contract  on  the  ground  of  negligence 
alone,  without  reference  to  such  agency,  he  has  only  beett 
held  liable  upon  it  in  the  shape  in  which  he  allowed  it  to  go 
from  his  hands,  and  not  as  criminally  altered  by  another. 
Thus  if  an  acceptor  of  a  bill  pay  and  take  it  up,  and  then, 
without  cancellation  or  any  mark  to  denote  its  payment, 
throws  it  into  the  street,  and  it  gets  into  the  hands  of  a 
bona  fide  holder  before  apparently  dishonored  or  overdue,  the 
acceptor  will  be  liable  upon  it.  See  Ingham  v.  Primrose, 
7  C.  B.  K.  8.  82 ;  Foster  v.  Mackinnon^  Law  Bep.  4  C.  P. 
704  Ipost^  p.  554].  But  even  such  a  case  does  not  wholly, 
perhaps,  exclude  the  idea  of  agency;  suice  a  party  thus 
throwing  his  acceptance  into  the  streets  may  be  said,  as 
between  him  and  the  innocent  holder,  to  have  authorized 
any  one  who  might  pick  it  up  to  negotiate  it. 

As  between  the  maker  of  commercial  paper,  and  an  inno- 
cent party  acting  upon  the  faith  of  the.  paper,  which  the 
maker  has  voluntarily  and  intentionally  executed  and  even 
negligently  allowed  to  go  out  of  his  hands  and  to  get  into 
circulation,  the  general  principle  we  are  discussing  would 
preclude  such  maker  from  showing  that  the  paper  was  not 
intended  to  have  the  effect  which  its  appearance  indicated, 
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though,  as  between  the  original  parties,  many  things  might 
be  shown  to  defeat  it.  It  is  substantially  a  representation 
upon  which  he  has  authorized  innocent  parties  to  act ;  and 
when  they  have  thus  acted  he  must  be  held  by  the  contract 
indicated  by  the  representation  thus  made. 

But  this  reasoning  extends  only  to  the  paper  as  made  and 
issued  by  him,  or  as  he  has  thereby  authorized  some  other 
person  to  change  its  terms  ;  and  the  note  in  this  case  being 
a  complete  legal  instrument  when  issued,  to  hold  him  bound 
by  the  contract,  as  altered  by  the  forgery,  involves  the  idea 
that  the  person  committing  the  forgery  was  his  agent  in  com* 
mitting  it  (a  ludicrous  absurdity),  or  at  least  that  he  had 
authorized  innocent  third  parties  so  to  treat  him. 

Upon  the  hypothesis  of  the  plaintiff  in  error  which  we  are 
now  considering,  it  is  not  claimed,  nor  in  view  of  the  facts 
as  disclosed  by  the  record  can  it  be  claimed,  that  the  person 
making  the  alteration  had  any  authority,  nor  that  the  maker 
had  done  or  omitted  any  thing  to  induce  the  belief  that  he 
had  authorized  any  subsequent  holder  to  make  it,  nor  that  it 
W9S  made  by  any  person  standing  in  any  confidential  relation 
to  or  held  out  as  such  by  him.  The  whole  argument  goes 
upon  the  assulnption  that  the  plaintiff  took  the  note  in  igno- 
rance that  any  alteration  had  been  made.  The  argument 
amounts  simply  to  this :  That  by  the  maker's  awkwardness 
or  negligence  his  note  was  issued  by  him  in  a  shape  which 
rendered  it  somewhat  easier  for  another  person  to  commit  a 
crime  than  if  he  had  taken  the  precaution  to  erase  the  word 
^  at,"  and  to  draw  a  line  through  the  blank  which  followed 
it ;  and  that  a  forgery  committed  by  filling  this  blank  would 
be  less  likely  to  excite  suspicion  than  if  committed  in  some 
other  way. 

But  how  such  a  crime,  whether  committed  in  this  or  in 
any  other  way,  could  create  a  contract  on  the  part  of  the 
maker  we  confess  ourselves  unable  to  comprehend  ;  nor  are 
we  satisfied  that  a  forgery  committed  in  this  way  would  be 
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any  less  liable  to  detection  than  if  committed  in  many  other 
ways.  The  negligence,  if  such  it  can  be  called,  is  of  the 
same  kind  as  might  be  claimed  if  any  man,  in  signing  a 
contract^  were  to  place  his  name  far  enough  below  the  instru* 
ment  to  permit  another  line  to  be  written  above  his  name  in 
apparent  harmony  with  the  rest  of  the  instrument;  or,  as  if 
an  instrument  were  written  with  ink,  the  material  of  which 
would  admit  of  easy  and  complete  obliteration  or  fading  out 
by  some  chemical  application  which  would  not  affect  the 
face  of  the  paper,  or  by  failing  to  fill  any  blank  at  the  end 
of  any  line  which  might  happen  to  end  far  enough  from  the 
side  of  the  page  to  admit  the  insertion  of  a  word.  The  law 
has  no  scale  by  which  to  measure  the  various  degrees  of 
facility  with  which  different  modes  of  forgery  may  be  com- 
mitted, or  their  liability  to  suspicion  or  detection ;  and  we 
see  no  clear  and  intelligible  distinction  by  which  we  could 
hold  the  maker  in  this  case  bound  by  this  forgery,  which 
would  not  hold  all  persons  liable  for  the  alteration  and  for- 
gery of  any  paper  signed  by  them.  Whenever  a  party  in 
good  faith  signs  a  complete  promissory  note,  however  awk- 
wardly drawn,  he  should,  we  think,  be  equally  protected 
from  its  alteration  by  forgery  in  whatever  mode  it  may  be 
accomplished ;  and  unless,  perhaps,  when  it  has  been  com- 
mitted by  some  one  in  whom  he  has  authorized  others  to  place 
confidence  as  acting  for  him,  he  has  quite  as  good  a  right 
to  rest  upon  the  presumption  that  it  will  not  be  criminally 
altered  as  any  person  has  to  take  the  paper  on  the  presump- 
tion that  it  has  not  been  ;  and  the  parties  taking  such  paper 
must  be  considered  as  taking  it  upon  their  own  risk,  so  far 
as  the  question  of  forgery  is  concerned,  and  as  trusting  to  the 
character  and  credit  of  those  from  whom  they  receive  it,  and 
of  the  intermediate  holders. 

If  promissory  notes  were  only  given  by  first-class  business 
men  who  are  skilful  in  drawing  them  up  in  the  best  possi- 
ble manner  to  prevent  forgery,  it  might  be  well  to  adopt 
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thB  high  standard  of  accuracy  and  perfection  which  the  argu- 
ment in  behalf  of  the  plaintiff  in  error  would  require.  But 
for  the  great  mass  of  the  people  who  are  not  thus  skilful, 
nor  in  the  habit  of  frequently  drawing  or  executing  such 
paper,  such  a  standard  would  be  altogether  too  high,  and 
would  place  the  great  majority  of  men,  of  even  fair  education 
and  competency  for  business,  at  the  mercy  of  knaves,  and 
tend  to  encourage  forgery  by  the  protection  it  would  give  to 
forged  paper. 

We  have  thus  far  considered  the  question  involved  as  one 
of  principle  alone  ;  and,  though  the  authorities  are  not  uni- 
form, there  is,  we  think,  a  very  decided  preponderance  in 
favor  of  the  conclusion  at  which  we  have  arrived. 

Of  English  authority,  there  is  little  if  any  opposed  to  the 
view  we  have  taken.  It  is  sufficient  to  say  of  the  cases  of 
Payne  v.  Wylie  and  Graham  v.  Gillespie  cited  in  Ross  on 
Bills  and  Notes,  p.  194  and  195,  that  but  one  of  them  has 
any  bearing  upon  the  question,  as  it  relates  to  a  promissory 
note,  and  that  nui  prius  cases  and  others  which  have  not 
been  considered  of  sufficient  weight  to  secure  a  place  in  the 
regular  and  authorized  reports  can  be  of  little  value  as  mere 
authority. 

But  the  English  case  upon  which  the  plaintiff  in  error 
mainly  relies  is  that  of  Young  v.  Grote  et  ah^  4  Bing.  258. 
At  a  hasty  glance,  this  case  might  seem  to  support  the  rule 
for  which  it  is  cited ;  but  a  careful  examination  will  show 
that  it  has  very  little  bearing  upon  the  precise  question 
involved  in  the  present  case.  That  was  the  case  of  a  check 
drawn  by  a  customer  upon  his  bankers.  The  plaintiff,  Young, 
having  occasion  to  be  absent,  left  with  his  wife  certain 
printed  checks  upon  the  bankers,  signed  by  him  in  blank, 
to  be  filled  up  by  her  and  drawn  as  his  business  might 
require.  She  delivered  one  of  these  checks,  so  signed,  to 
the  plaintiff^ %  clerk  to  be  filled  up  by  him  with  the  sum  of 
fifty  pounds  (and  some  shillings  and  pence).    The  clerk 
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filled  out  the  check,  begiDning  the  word  **  fifty  "  with  a 
small  letter,  and  in  the  middle  of  the  blank  line  left  for  the 
sum,  and  showed  it  to  the  plaintiffs  wife,  who  directed  him 
to  draw  the  cash.  Before  presenting  it  to  the  bankers,  this 
clerk  altered  the  check  by  inserting  before  the  word  "  fifty  " 
the  words,  ^'  three  hundred  and,"  thus  making  it  a  check  of 
three  hundred  and  fifty,  instead  of  fifty  pounds,  all  in  the 
same  handwriting,  and  then  himself  presented  the  check 
to  the  bankers,  and  drew  the  whole  larger  sum.  The  action 
s^ainst  the  bankers  was  not,  of  course,  bronght  by  Young 
upon  the  check,  but  for  the  money  which  he  claimed  had 
been  paid  out  by  the  bankers  without  authority.  Under  the 
circumstances  stated,  the  court  held  the  plaintiff  was  not 
entitled  to  recover. 

Now,  there  are  several  features  or  elements  in  this  case 
which  distinguish  it  from  the  present,  and  upon  which  it  is 
quite  possible  that  case  may  be  supported  as  law  without 
giving  any  support  to  the  present  action. 

It  was  a  check  by  a  customer  upon  his  bankers,  who,  as 
depositaries  of  their  customers'  money,  were  bounds  from 
time  to  time,  to  pay  such  sums  as  the  latter  might  order. 
They  were  under  obligation  to  pay  his  checks  so  long  as  his 
money  was  in  their  hands  to  meet  them.  This  circumstance 
is  made  prominent  in  the  opinion  of  Parke,  J.  Now,  it  is 
quite  clear  that  no  person  is  under  any  obligation  to  purchase 
a  promissory  note,  nor,  consequently,  to  decide  whether  the 
paper  is  genuine  or  not. 

Another  very  important  circumstance  in  that  case  was 
that  the  check  was  filled  up  by  the  plaintiff's  clerk,  the 
alteration  made,  and  the  money  drawn  by  him  in  person,  and 
the  plaintiff,  by  employing  him  as  he  did,  as  his  clerk,  and 
(through  his  wife),  as  his  agent  to  fill  the  check,  and  in  per* 
son  to  draw  the  money  from  the  bankers,  might  well  be  held 
to  have  placed  a  confidence  in  him  for  which  he  should  be 
responsible,  or  at  least  to  have  authorized  the  bankers  to 
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place  confidence  in  him.  These  circumstances  are  specially 
relied  upon  by  Best,  C.  J.,  as  distinguishing  the  case  from 
that  of  Hall  v.  Fuller,  5  B.  &  C.  750,  which  was  decided 
directly  the  other  way. 

There  is,  however,  one  American  case  (Isnard  v,  Torres, 
10  La.  An.  103),  which  in  its  facts,  reasoning,  and  conclusion, 
does,  as  to  a  promissory  note,  fully  sustain  the  doctrine  con- 
tended for  the  plaintiff  in  error. 

On  the  other  hand,  Worrall  v.  Gheen,  89  Penn.  St.  888, 
is  a  well-considered  case,  similar  in  all  its  facts  to  the 
Louisiana  case,  and  involving  the  same  principles,  in  which 
the  Supreme  Court  of  Pennsylvania  reach  the  opposite  con- 
clusion, the  same  at  which  we  have  arrived.  See  also,  as 
supporting  this  view,  Goodman  v.  Eastman,  4  N.  H.  455, 
and  Bruce  et  al.  v.  Westcott,  8  Barb.  874. 

We  see  no  ground  upon  which  the  defendant  below  could 
be  held  to  pay  the  amount  of  the  note,  as  originally  drawn, 
at  least  when  the  action  is  brought  upon  the  note  itself, 
without  departing  from  the  whole  theory  upon  which,  at 
common  law,  the  defence  rests,  which  is  that  the  paper,  by 
the  alteration  or  forgery,  is  rendered  void,  and  does  not  con- 
stitute a  contract  in  any  respect. 

There  was  no  error  in  the  ruling  of  the  Circuit  Court,  and 
the  judgment  must  be  affirmed  with  costs. 

The  other  justices  concurred. 
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FOSTEB  V.   MaGKINKOK. 
(Law  Reports,  4  Common  Pleas,  704.    England,  July,  1869.) 

Indorsement  obtained  by  fraudulent  representation  —  Negligenee, — The  .defendant 
was  induced  to  put  his  name  upon  the  back  of  a  bill  of  exchange  by  the 
fraudulent  representation  of  the  acceptor  that  he  was  signing  a  guaranty. 
In  an  action  against  him  as  indorser  at  the  suit  of  a  bona  fide  holder  for 
value,  the  jury  were  directed  that,  ''  if  the  defendant's  signature  to  the 
document  was  obtained  upon  a  fraudulent  representation  that  it  was  a 
guaranty,  and  the  defendant  signed  it  without  knowing  that  it  was  a  bill, 
and  under  the  belief  that  it  was  a  guaranty,  and  if  he  was  not  guilty  of 
any  negligence  in  so  signing  the  paper,  he  was  entitled  to  the  yerdict." 
Hdd,  a  proper  direction. 

AoTiON  by  indorsee  against  indorser  on  a  bill  of  exchange 
for  £3,000,  drawn  on  the  6th  of  November,  1867,  by  one 
Cooper  upon  and  accepted  by  one  Callow,  payable  six 
months  after  da]te,  and  indorsed  successively  by  Cooper, 
the  defendant,  J.  P.  Parker,  T.  A.  Pooley  &  Co.,  and  A.  G. 
Pooley,  to  the  plaintiff,  who  became  the  holder  for  value 
(having  taken  it  in  part-payment  of  a  debt  due  to  him  from 
A.  G.  Pooley)  before  it  became  due,  and  without  notice  of 
any  fraud. 

The  pleas  traversed  the  several  indorsements,  and  alleged 
that  the  defendant's  indorsement  was  obtained  from  him  by 
fraud. 

The  cause  was  tried  before  Bovill,  C.  J.,  at  the  last  spring 
assizes  at  Guildford.  The  defendant,  who  was  a  gentleman 
far  advanced  in  years,  swore  that  the  indorsement  was  not  in 
his  handwriting,  and  that  he  had  never  accepted  nor  indorsed 
a  bill  of  exchange ;  but  there  was  evidence  that  the  signature 
was  his ;  and  CaUow,  who  was  called  as  a  witness  for  the 
plaintiff,  stated  that  he  saw  the  defendant  write  the  indorse- 
ment under  the  following  circumstances :  Callow  had  been 
secretary  to  a  company  engaged  in  the  formation  of  a  railway 
at  Sandgate,  in  Kent,  in  which  the  defendant  (who  had 
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property  in  the  neighborhood)  was  interested ;  and  the  de- 
fendant had  some  time  previouslyy  at  Callow's  request,  signed 
a  guaranty  for  £3,000,  in  order  to  enable  the  company  to 
obtain  an  advance  of  money  from  their  bankers.  Callow 
took  the  bill  in  question  (which  was  drawn  and  indorsed  by 
Cooper)  to  the  defendant,  and  asked  him  to  put  his  name  on 
it,  telling  him  it  was  a  guaranty ;  whereupon  the  defendant, 
in  the  belief  that  he  was  signing  a  guaranty  similar  to  that 
which  he  had  before  given  (and  out  of  which  no  liability  had 
resulted  to  him),  put  his  signature  on  the  back  of  the  bill, 
immediately  after  that  of  Cooper.  Callow  only  showed 
the  defendant  the  back  of  the  paper :  it  was,  however,  in  the 
ordinary  shape  of  a  bill  of  exchange,  and  bore  a  stamp,  the 
impress  of  which  was  Visible  through  the  paper. 

The  Lord  Chief  Justice  told  the  jury  that,  if  the  indorse- 
ment was  not  the  signature  of  the  defendant,  or  if,  being  his 
signature,  it  was  obtained  upon  a  fraudulent  representation 
that  it  was  a  guaranty,  and  the  defendant  signed  it  without 
knowing  that  it  was  a  bill,  and  under  the  belief  that  it  was  a 
guaranty,  and  if  the  defendant  was  not  guilty  of  any  negli- 
gence in  so  signing  the  paper,  he  was  entitled  to  the  verdict. 

The  jury  returned  a  verdict  for  the  defendant. 

Sir  J.  D.  Coleridge^  S,  (7.,  in  Easter  Term  last,  obtained  a 
rule  nui  for  a  new  trial,  on  the  grounds  of  misdirection'  and 
that  the  verdict  was  against  evidence. 

Ballantine^  Serjt,  Bratvn^  Q.  (7.,  and  Archibald  showed 
cause.  Two  questions  arise  here : '  1.  Whether  there  was 
any  negligence  on  the  part  of  the  defendant  in  signing  the 
document  as  he  did.  2.  Whether,  assuming  Callow's  evi- 
dence to  be  true,  the  defendant  can  be  responsible  upon  an 
indorsement  so  fraudulently  obtained.  In  considering  the 
first  of  these  questions,  regard  must  be  had  to  the  age  and 
condition  of  the  party.  What  would  be  negligence  in  a 
merchant  or  a  banker  would  not  necessarily  be  negligence  on 
the  part  of  a  gentleman  of  great  age  and  impaired  physical 
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powers.  Negligence  must  in  ^\l  cases  be  a  relative  term. 
Lynch  v.  Nurdin,  1  Q.  B.  29.  Then,  as  to  the  second 
question.  It  is  essential  to  every  contract  that  there  be  voli* 
tion.  A  man  cannot  be  said  to  contract  when  he  signs  a 
paper  upon  a  representation  and  under  a  belief  that  he  is 
signing  something  different  from  that  which  it  turns  out  to 
be ;  to  make  a  valid  and  binding  contract,  the  mind  must 
go  with  the  act.  This  arises  upon  the  traverse  of  the  in- 
dorsement. Upon  the  facts  proved,  the  defendant  cannet  be 
said  to  have  indorsed  the  bill  at  all.  The  rule  which  is  ap- 
plicable to  deeds  is  equally  applicable  to  bonds  and  to  bills 
of  exchange.  Com.  Dig.  Fait,  B.  2 ;  Thoroughgood's  Case, 
2  Co.  Rep.  9  b  and  note  R.  referring  to  Keilwey,  70  J,  pi.  6  ; 
Swan  V,  North  British  Australasian  Company,  2  H.  &  C 
176 ;  Polhill  v.  Walter,  8  B.  &  Ad.  114.  Where  a  man  puts 
his  name  as  acceptor  or  indorser  on  a  blank  stamp,  he  be- 
comes responsible,  if  the  bill  is  afterwards  filled  up  and  gets 
into  the  hands  of  a  bona  fide  holder  for  value,  to  the  fuU 
amount  which  the  stamp  will  cover.  Russel  t^.  Langstaffe, 
2  Doug.  514 ;  Montague  v.  Perkins,  22  L.  J.  C.  P.  187.  Byles 
on  Bills,  9th  ed.  181.  But  in  such  case  he  intends  to  be- 
come a  party  to  the  bill.  All  the  cases  in  which  one  who 
has  been  defrauded  has  been  held  liable  upon  the  bill  or 
note  are  explainable  on  the  ground  of  agency.  Byles  on 
Bills,  9th  ed.  131.  Young  v.  Grote,  4  Bing.  253 ;  12  Mo.  484, 
may  be  sustained  on  that  ground.  See  the  observations  upon 
that  case  of  Parke,  B.,  ini  Robarts  t^.  Tucker,  16  Q.  B.  560 ; 
of  Williams,  J.,  in  Mc  parte  Swan,  7  C.  B.  K.  s.  445; 
and  of  Blackburn,  J.,  in  Gum  v.  Tyrie,  4  B.  &  S.  680,  713. 
But  the  fact  of  agency  must  be  first  established.  Awde  v. 
Dixon,  6  Ex.  869 ;  Kingsford  v.  Merry,  11  Ex.  577 ;  in  error, 
1  H.  &  N.  503.  In  Ingham  v.  Primrose,  7  C.  B.  n.  8.  82 ; 
28  L.  J.  C.  P.  294,  the  defendant  had  once  made  a  com- 
plete bill,  and  the  ground  of  the  decision  was  that  he  had 
negligently  omitted  to  cancel  or  destroy  it  effectually. 


FOSTER  ff.  MACKINHOK.  55T 

Sir  J.  D.  CoUridge,  S.  ff .,  Sir  &.  Hanymcm,  Q.  C.  and 
Talfourd  Salter^  in  support  of  the  rule.  The  fact  that  the 
defendant's  indorsement  on  the  bill  was  obtained  by  a  fraud- 
ulent representation  that  he  was  signing  something  else,  is  no  ^ 
answer  to  the  elaim  of  a  lona  fide  holder  for  value,  without 
notice  of  the  fraud.  No  doubt,  as  a  general  rule,  fraud 
vitiates  all  contracts.  But  a  bill  of  exchange  is  not  in  the 
ordinary  sense  of  the  word  a  contract  at  all.  The  law 
merchant  imposes  certain  obligations  on  parties  who  put  their 
names  on  bills  of  exchange,  —  obligations  altogether  apart 
from  the  ordinary  obligations  arising  out  of  other  contracts. 
Bilk  of  exchange  now  form  an  important  part  of  the  currency 
of  the  country.  No  matter  how  a  bill  or  note  may  be  tainted 
with  fraud,  or  even  if  it  has  been  obtained  by  duress  or  by 
felony,  that  is  no  answer  to  an  action  at  the  suit  of  a  bona  fide 
holder  for  value.  Bayley  on  Bills,  472,  478,  684 ;  Chitty  on 
BiUs,  10th  ed.  60,  58,  178 ;  Byles  on  Bills,  8th  ed.  67 ;  Dun- 
can  V.  Scott,  1  Camp.  100;  Marston  t^.  Allen,  8  M.  &  W. 
494;  Harvey  v.  Towers,  6  Ex.  656;  Parsons  on  Bills,  ed. 
1865,  pp.  109-115,  citing,  amongst  other  cases,  Putnam  «i. 
Sullivan,  4  Mass.  45,  where  Parsons,  C.  J.,  at  p.  64, 
says :  ^'  The  counsel  for  the  defendants  agree  that  generally 
an  indorsement  obtained  by  fraud  shall  hold  the  indorsers 
according  to  the  terms  of  it;  but  they  make  a  distinctipn 
between  the  cases  where  the  indorser  through  fraudulent 
pretences  has  been  induced  to  indorse  the  note  he  is  called 
on  to  pay,  and  where  he  never  intended  to  indorse  a  note  of 
that  description,  but  a  different  note  and  for  a  different  pur- 
pose. Perhaps  there  may  be  cases  in  which  the  distinction 
ought  to  prevail ;  as,  where  a  blind  man  had  a  note  falsely 
and  fraudulently  read  to  him,  and  he  indorsed  it,  supposing 
it  to  be  the  note  read  to  him.  But  we  are  satisfied  that  an 
indorser  cannot  avail  himself  of  this  distinction,  but  in  cases 
where  he  is  not  chargeable  with  any  laches  or  neglect  or  mis-  i 
placed  confidence  in  others*"    In  Rex  t^.  Hales,  17  How.  St. 
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Tr.  I6I9  the  prisoner  had  got  from  a  member  of  Parliament 
named  Gibson  a  blank  frank,  which  he  subsequently,  by  writ- 
ing over  the  signature  and  altering  the  word  "free"  into 
"  for "  and '  adding  "  myself  and  partners,"  turned  into  a 
promissory  note  for  X  2,600  ;  and,  though  the  most  eminent 
counsel  of  the  day  were  retained  to  defend  him,  it  did  not 
occur  to  any  of  them  that  the  then  necessary  allegation  in 
the  indictment  of  the  intent  to  defraud  Gibson  failed  in 
proof,  which  it  would  have  done  if  the  argument  urged  here 
is  well  founded ;  viz.,  that  Gibson  was  not  liable  on  the  note, 
and  therefore  could  not  be  defrauded.  So,  in  Rex  v.  Revett, 
Byles  on  Bills,  8th  ed.  124,  A.  by  false  representations 
induced  B.  to  sign  his  name  to  a  blank  stamped  paper,  which 
A.  afterwards  secretly  filled  up  as  a  promissory  note  for 
£100,  and  induced  C.  to  advance  him  £100  upon  it.  A.  was 
indicted  for  defrauding  C. ;  and  it  was  held  that  C.  had  his 
remedy  against  B.  on  the  note,  and  that  the  fraud  therefore 
not  being  upon  C,  but  upon  B.,  the  indictment  was  not  sus- 
tained by  the  evidence.  Wherever  there  is  consideration, 
fraud  may  be  disregarded.  If  a  stolen  bill  gets  into  circula- 
tion, the  acceptor  is  liable  at  the  suit  of  a  bona  fide  holder  for 
value.  That  is  asserted  in  Ingham  v.  Primrose,  7  C.  B. 
N.  8.  82,  85 ;  28  L,  J.  C.  P.  294.  Awde  v.  Dixon,  6 
Ex.  869,  is  like  Stagg  v.  Elliott,  12  C.  B.  N.  8.  378. 
This  was  not  a  case  of  forgery :  it  was  a  mere  fraudulent  pro- 
curement of  the  defendant's  signature  to  a  genuine  and  a 
complete  bill.  Thoroughgood's  Case  (2  Co.  Rep.  9  ft)  is 
peculiar,  and  not  very  intelligible ;  and  in  the  case  cited 
from  Keilwey,  76  ft,  the  deed  was  fraudulently  read  by  the 
grantee  himself. 

[Brett,  J.  Nance  v.  Lary  (5  Ala.  870,  cited  in  Par- 
sons on  Bills,  114)  seems  to  be  very  much  to  the  pur- 
pose. In  that  case,  the  defendant  and  one  Langford 
being  about  to  execute  a  bond  in  blank,  the  latter  produced 
a  sheet  of  paper,  upon  which  the  defendant  signed  his  name  ; 
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whereupon  Langford  suggested  that  the  signature  was  so  far 
from  the  bottom  of  the  paper  that  there  might  not  be  room 
for  the  bond  to  be  written  above  it,  and  produced  another 
sheet  for  the  defendant  to  sign  so  as  to  leave  sufficient  room 
for  the  intended  bond.  Langford,  with  apparent  careless- 
ness, slipped  the  first  sheet  aside,  and  signed  the  other  with 
the  defendant,  who  carried  it  to  the  clerk  of  the  court  to  be 
filled  up,  leaving  the  former  with  Langford,  under  the  im- 
pression that  it  had  been  or  would  be  destroyed.  Subse- 
quently, Langford  caused  the  note  upon  which  the  present 
suit  was  brought  to  be  written  over  the  blank  signature  of 
the  defendant  retained  by  him,  and  negotiated  it  to  the 
plaintiff.  Collier,  C.  J.,  said :  "  The  making  of  the  note  by 
Langford  was  not  a  mere  fraud  upon  the  defendant ;  it  was 
something  more.  It  was  quite  as  much  a  forgery  as  if  he 
had  found  the  blank,  or  purloined  it  from  the  defendant's 
possession.  If  a  recovery  were  allowed  upon  such  a  state  of 
facts,  then  every  one  who  indulges  in  the  idle  habit  of  writ- 
ing his  name  for  mere  pastime,  or  leaves  sufficient  space 
between  a  letter  and  his  subscription,  might  be  made  a 
bankrupt  by  having  promises  to  pay  money  written  over 
his  signature.  Such  a  decision  would  be  alarming  to  the 
community,  has  no  warrant  in  law,  and  cannot  receive  our 
sanction."] 

In  that  case  the  defendant  never  intended  to  sign  the  in- 
strument at  all.  Byles,  J.,  in  his  judgment  in  Swan  v.  North 
British  Australasian  Company,  2  H.  &  C.  at  p.  184,  in 
the  Exchequer  Chamber,  says :  "  The  object  of  the  law 
merchant  as  to  bills  and  notes  made  or  become  payable  to 
bearer  is  to  secure  their  circulation  as  money ;  therefore 
honest  acquisition  confers  title.  To  this  despotic  but  neces- 
sary principle  the  ordinary  rules  of  the  common  law  are 
made  to  bend.  The  misapplication  of  a  genuine  signature 
written  across  a  slip  of  stamped  paper  (which  transaction, 
being  a  forgery,  would  in  ordinary  cases  convey  no  title) 
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may  give  a  good  title  to  anj  sum  fraudulently  inscribed, 
within  the  limits  of  the  stamp,  and  in  America,  where  there 
are  no  stamp-laws,  to  any  sum  whatever.  Negligence  in  the 
maker  of  an  instrument  payable  to  bearer  makes  no  difference 
in  his  liability  to  an  honest  holder  for  value :  the  instrument 
may  be  lost  by  the  maker  without  his  negligence,  or  stolen 
from  him,  still  he  must  pay." 

[Byles,  J.  If  that  be  right,  it  can  only  be  with  reference 
to  the  case  of  a  complete  instrument ;  it  can  hardly  be  appli- 
cable to  a  case  where  a  man's  signature  has  been  obtained  by 
a  fraudulent  representation  to  a  document  which  he  never 
intended  to  sign.] 

Then,  the  verdict  was  clearly  against  the  weight  of  evi- 
dence upon  the  question  of  negligence.  Can  it  be  said  that 
it  was  any  other  than  gross  negligence  on  the  part  of  the 
defendant  to  put  his  name  upon  the  back  of  a  document 
such  as  that  described,  without  even  looking  at  the  face  of 
it.  If  any  one  is  to  suffer  from  his  misplaced  confidence  in 
Callow,  it  surely  must  be  the  defendant  himself. 

Our.  adv.  vuU. 

July  5.  The  judgment  of  the  court  (Bovill,  C.  J.,  Byles, 
Keating,  and  Montague  Smith,  J  J.)  was  delivered  by 

Byles,  J.  This  was  an  action  by  the  plaintiff  as  indorsee 
of  a  bill  of  exchange  for  £3,000,  against  the  defendant  as 
indorser.  The  defendant  by  one  of  his  pleas  traversed  the 
indorsement,  and  by  another  alleged  that  the  defendant's  in- 
dorsement was  obtained  from  him  by  fraud.  The  plaintiff 
was  a  holder  for  value  before  maturity,  and  without  notice 
of  any  fraud. 

There  was  contradictory  evidence  as  to  whether  the  in- 
dorsement was  the  defendant's  signature  at  all ;  but,  accord- 
ing to  the  evidence  of  one  Callow,  the  acceptor  of  the  bill, 
who  was  called  as  a  witness  for  the  plaintiff!,  he,  Callow, 
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produoed  the  bill  to  the  defendant,  a  gentleman  advanced 
ia  life,  for  him  to  put  his  signature  on  the  back,  after  that 
of  one  Cooper,  who  was  payee  of  the  bill  and  first  indorser, 
Callow  not  saying  that  it  was  a  bill,  and  telling  the  defend- 
ant that  the  instrument  was  a  guaranty.  The  defendant  did 
not  see  the  face  of  the  bill  at  all.  But  the  bill  was  of  the 
usual  shape,  and  bore  a  stamp,  the  impress  of  which  stamp 
was  visible  at  the  back  of  the  bill.  The  defendant  signed 
his  name  after  Cooper's,  he,  the  defendant  (as  the  witness 
stated),  believing  the  document  to  be  a  guaranty  only. 

The  Lord  Chief  Justice  told  the  jury  that,  if  the  indorse- 
ment was  not  the  defendant's  signature,  or  if,  being  his  signa- 
ture, it  was  obtained  upon  a  fraudulent  representation  that  it 
was  a  guaranty,  and  the  defendant  signed  it  without  know- 
ing that  it  was  a  bill,  and  under  the  belief  that  it  was  a 
guaranty,  and  if  the  defendant  was  not  guilty  of  any  negli- 
gence in  so  signing  the  paper,  the  defendant  was  entitled  to 
the  verdict.     The  jury  found  for  the  defendant. 

A  rule  nisi  was  obtained  for  a  new  trial:  first,  on  the 
ground  of  misdirection  in  the  latter  part  of  the  summing-up  ; 
and,  secondly,  on  the  ground  that  the  verdict  was  against  the 
evidence. 

As  to  the  first  branch  of  the  rule,  it  seems  to  us  that  the 
question  arises  on  the  traverse  of  the  indorsement.  The  case 
presented  by  the  defendant  is,  that  he  never  made  the  con- 
tract declared  on ;  that  he  never  saw  the  face  of  the  bill ; 
that  the  purport  of  the  contract  was  fraudulently  misde- 
scribed  to  him ;  that,  when  he  signed  one  thing,  he  was  told 
and  believed  that  he  was  signing  another  and  an  entirely 
different  thing ;  and  that  his  mind  never  went  with  his  act. 

It  seems  plain,  on  principle  and  on  authority,  that,  if  a 
blind  man,  or  a  man  who  cannot  read,  or  who  for  some  reason 
(not  implying  negligence)  forbears  to  read,  has  a  written 
contract  falsely  read  over  to  him,  the  reader  misreading  to 
such  a  degree  that  the  written  contract  is  of  a  nature  alto-  i 

86 
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gether  different  from  the  contract  pretended  to  be  read  from 
the  paper  which  the  blind  or  illiterate  man  afterwards  signs ; 
then,  at  least  if  there  be  no  negligence,  the  signature  so  ob- 
tained is  of  no  force..  And  it  is  invalid  not  merely  on  the 
ground  of  fraud,  where  fraud  exists,  but  on  the  ground  that 
the  mind  of  the  signer  did  not  accompany  the  signature ;  in 
other  words,  that  he  never  intended  to  sign,  and  therefore  in 
contemplation  of  law  never  did  sign,  the  contract  to  which 
his  name  is  appended. 

The  authorities  appear  to  us  to  support  this  view  of  the  law. 
In  Thoroughgood's  Case  (2  Co.  Rep.  9  6),  it  was  held  that, 
if  an  illiterate  man  have  a  deed  falsely  read  over  to  him,  and 
he  then  seals  and  delivers  the  parchment,  that  parchment  is 
nevertheless  not  his  deed.  In  a  note  to  Thoroughgood's  Case 
(2  Co.  Rep.  9  6),  in  Fraser's  edition  of  Coke's  Reports,  it  is 
suggested  that  the  doctrine  is  not  confined  to  the  condition 
of  an  illiterate  grantor ;  and  a  case  in  Keilwey's  Reports 
(Keilw.  70,  pi.  6),  is  cited  in  support  of  this  observation.  On 
reference  to  that  case,  it  appears  that  one  of  the  judges  did 
there  observe  that  it  made  no  difference  whether  the  grantor 
were  lettered  or  unlettered.  That,  however,  was  a  case  where 
the  grantee  himself  was  the  defrauding  party.  But  the  posi- 
tion that,  if  a  grantor  or  covenantor  be  deceived  or  misled 
as  to  the  actual  contents  of  the  deed,  the  deed  does  not  bind 
him,  is  supported  by  many  authorities :  see  Com..  Dig.  Fait, 
B.  2  ;  and  is  recognized  by  Bayley,  B.,  and  the  Court  of 
Exchequer,  in  the  case  of  Edwards  v.  Brown,  1  C.  &  J.  312. 
Accordingly,  it  has  recently  been  decided  in  the  Exchequer 
Chamber  that,  if  a  deed  be  delivered,  and  a  blank  left  therein 
be  afterwards  improperly  filled  up  (at  least  if  that  be  done 
without  the  grantor's  negligence),  it  is  not  the  deed  of  the 
grantor.  Swan  t;.  North  British  Australasian  Land  Company, 
2  H.  &  C.  175. 

These  cases  apply  to  deeds ;  but  the  principle  is  equally 
applicable  to  other  written  contracts.     Nevertheless,  this  prin- 
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ciple,  when  applied  to  negotiable  instruments,  must  be  and 
is  limited  in  its  application.  These  instruments  are  not  only 
assignable,  but  they  form  part  of  the  cun*ency  of  the  country. 
A  qualification  of  the  general  rule  is  necessary  to  protect 
innocent  transferees  for  value.  If,  therefore,  a  roan  write 
his  name  across  the  back  of  a  blank  bill-stamp,  and  part  with 
it,  and  the  paper  is  afterwards  improperly  filled  up,  he  is 
liable  as  indorser.  If  he  write  it  across  the  face  of  the  bill, 
he  is  liable  as  acceptor,  when  the  instrument  has  once  passed 
into  the  hands  of  an  innocent  indorsee  for  value  before  matu- 
rity, and  liable  to  the  extent  of  any  sum  which  the  stamp  will 
cover. 

In  these  cases,  however,  the  party  signing  knows  what  he 
is  doing :  the  indorser  intended  to  indoi*se,  and  the  acceptor 
intended  to  accept,  a  bill  of  exchange  to  be  thereafter  filled 
up,  leaving  the  amount,  the  date,  the  maturity,  and  the  other 
parties  to  the  bill  undetermined. 

But,  in  the  case  now  under  consideration,  the  defendant, 
according  to  the  evidence,  if  believed,  and  the  finding  of  the 
jury,  never  in  tended. to  indorse  a  bill  of  exchange  at  all,  but 
intended  to  sign  a  contract  of  an  entirely  different  nature. 
It  was  not  his  design,  and,  if  he  were  guilty  of  no  negligence, 
it  was  not  eVen  his  fault  that  the  instrument  he  signed  turned 
out  to  be  a  bill  of  exchange.  It  was  as  if  he  had  written  his 
name  on  a  sheet  of  paper  for  the  purpose  of  franking  a  letter, 
or  in  a  lady's  album,  or  on  an  order  for  admission  to  the 
Temple  Church,  or  on  the  fly-leaf  of  a  book,  and  there  had 
already  been,  without  his  knowledge,  a  bill  of  exchange  or 
a  promissory  note  payable  to  order  inscribed  on  the  other 
side  of  the  paper.  To  make  the  case  clearer,  suppose  the 
bill  or  note  on  the  other  side  of  the  paper  in  each  of  these 
cases  to  be  written  at  a  time  subsequent  to  the  signature, 
then  the  fraudulent  misapplication  of  that  genuine  signa- 
ture to  a  different  purpose  would  have  been  a  counterfeit 
alteration  of  a  writing  with  intent  to  defraud,  and  would 
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therefore  have  amounted  to  a  forgery.  In  that  cafie,  the 
signer  would  not  have  been  bound  by  his  signature,  for  two 
reason^ :  first,  that  he  never  in  fact  signed  the  writing  de- 
clared on ;  and,  secondly,  that  he  never  intended  to  sign  any 
such  contract. 

In  the  present  case,  the  first  reason  does  not  apply,  but  the 
second  reason  does  apply.  The  defendant  never  intended  to 
sign  that  contract,  or  any  such  contract.  He  never  intended 
to  put  his  name  to  any  instrument  that  then  was  or  there- 
after liiight  become  negotiable.  He  was  deceived,  not 
merely  as  to  the  legal  effect,  but  as  to  the  actucU  contents  of 
the  instrument. 

We  are  not  aware  of  any  case  in  which  the  precise  ques- 
tion now  before  us  has  arisen  on  bills  of  exchange  or  prom- 
issory notes,  or  been  judicially  discussed.  In  the  case  of 
Ingham  v.  Primrose,  7  C.  B.  K.  s.  83 ;  28  L.  J.  C.  P.  294, 
and  the  case  of  Nance  v.  Lary,  6  Ala.  870,  cited  1  Par- 
sons on  Bills,  114,  n.,  both  cited  by  the  plaintiff,  the  facts 
were  very  different  from  those  of  the  case  before  us, 
and  have  but  a  remote  bearing  on  the  question.  But,  in 
Putnam  v.  Sullivan,  an  American  case,  reported  in  4  Mass. 
45,  and  cited  in  Parsons  on  Bills  of  Exchange,  vol.  i.  p.  Ill, 
A.,  a  distinction  is  taken  by  Chief  Justice  Parsons  between  a 
case  where  an  indorser  intended  to  indorse  such  a  note  as  he 
actually  indorsed,  being  induced  by  fraud  to  indorse  it,  and  a 
case  where  he  intended  to  indorse  a  different  note  and  for  a 
different  purpose.  And  the  court  intimated  an  opinion  that 
even  in  such  a  case  as  that,  a  distinction  might  prevail  and 
protect  the  indorsee. 

The  distinction  in  the  case  now  under  consideration  is  a 
much  plainer  one  ;  for,  on  this  branch  of  the  rule,  we  are  to 
assume  that  the  indorser  never  intended  to  indorse  at  all, 
but  to  sign  a  contract  of  an  entirely  different  nature. 

For  these  reasons,  we  think  the  direction  of  the  Lord 
Chief  Justice  was  right. 
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With  respect,  however,  to  the  second  branch  of  the  rule, 
we  are  of  opinion  that  the  case  should  undergo  further  in- 
vestigation. We  abstain  from  giving  our  reasons  for  this 
part  of  our  decision  only  lest  they  should  prejudice  either 
party  on  a  second  inquiry. 

The  rule,  therefore,  will  be  made  absolute  for  a  new  trial. 

Rule  absoltUe. 

S 1.   What  Acceptance  admitt.  —  The  after  he  has  paid  these  bills,  and  then 

leading  English  case  OD  the  effect  of  the  finds  out  that  they  were  forged.  .  .  . 

acceptance  of  a  bill  of  exchange  upon  He  made  no  objection  to  them  at  the 

the  question  of  genuineness  is  Price  v.  time  of  paying  them.    Whaterer  neg- 

Neal,  8  Burr.  1854.    This  was  an  action  lect  there  was,  was  on  his  side." 

on  the  case  by  Price  to  recoTer  from  As  the  enunciation  of  a  general  rule  of 

Neal  the  sum  paid  him  on  two  bills  of  law,  this  case  has  always  been  accepted, 

exchange,  of  which  Price  was  drawee.  Hortsman  v.  Henshaw,  ttnte,  p.  541 ; 

One  of  the  bills  had  been  paid  by  Price  Canal  Bank  v.  Bank  of  Albany,  1  Hill, 

without  a  previous   acceptance ;   and  287 ;  National  Bank  r.  Ninth  National 

the  other  was  first  accepted,  and  after  Bank,  46  N.  Y.  77 ;  Holt  v,  Ross,  54  N. 

acceptance  indorsed  for  Talue  to  the  Y.  472;  Hoffman  v.  Bank  of  Milwaukee, 

defendant,  and  then  paid  at  maturity.  12  WalL  181 ;  National  Bank  v.  Bangs, 

There  had  been  a  forgery  of  the  draw-  106  Mass.  441 ;  Ellis  v,  Ohio  Life  Ins. 

er's  signature  in  the  case  of  both  bills ;  Ck>.,  4  Ohio  St.  628 ;  Dodge  v.  National 

of  which  fiict  both  parties  were  igno-  Bank,  20  Ohio  St.  234 ;  Redington  o. 

rant  at  the  time  of  the  payment.    The  Woods,  45  Cal.  406 ;  Allen  v.  Kramer, 

fact  came  to  the  knowledge  of  the  pUin-  2  Bradw.  (Bl.)  205.    But  the  language 

tiff  **  a  considerable  time  after  "  the  of  Lord  Mansfield  above  quoted  implies 

payment.  that  the  rule  is  not  an  absolute  rule :  it 

Lord  Mansfield  held  that  the  action  is  (if  the  expression  may  be  allowed) 

waa  not  maintainable,  on  the  ground  but  a  pnmayacM  one,  subject  to  be  over- 

that,  the  drawer  being  the  plaintiff's  turned  by  evidence  reversing  the  situa- 

correspondent,  the  plaintiff  was  bound  tion  and  duties  of  the  parties, 

to  know  his  handwriting.    "  It  was  in-  It  has  accordingly  been  held  in  Ohio 

cumbent  upon  the  plaintiff)"  said  his  that  the  acceptor  of  a  bill  may  recover 

lordship,  "  to  be  satisfied  that  the  bill  the  money  paid  by  him  if  it  appear  that, 

drawn  upon  him  was  the  drawer's  hand  by  the  settled  course  of  the  business 

before  he  accepted  or  paid  it ;  but  it  was  between  the  parties  or  by  a  general 

not  incumbent  on  the  defendant  to  in-  custom  of  the  place,  the  holder  takes 

qnire  into  it.    Here  was  notice  given  upon  himself  the  duty  of  exercising 

by  the  defendant  to  the  plaintiff  of  a  some  material  precaution  to  prevent 

bill  drawn  upon  him ;  and  he  sends  his  the  loss,  and  fails  to  perform  that  duty, 

servant  to  pay  it  and  take  it  up.    The  Ellis  v,  Ohio  Life  Ins.  Co.,  4  Ohio  St. 

other  bill  he  actually  accepts;  after  628. 

which  acceptance  the  defendant  inno-  More  recently  still,  it  has  been  held                             i 

cently  and  bona  fide  discounts  it.    The  in  Massachusetts  that  the  responsibility 

plaintiff  lies  by  for  a  considerable  time  of  the  drawee  of  a  forged  check  for  the 
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genuineness  of  the  drawer's  signature  corerj  by  him  from  one  who  had  re- 
is  absolute  only  in  favor  of  one  who  ceived  the  money  with  knowledge  of 
has  not  by  his  own  fault  or  negligence  the  forgery,  or  who  took  tlie  check 
contributed  to  the  success  of  the  fraud,  under  circumstances  of  suspicion,  with- 
or  to  mislead  the  drawee  ;  and  hence  if  out  proper  precaution,  or  whose  con- 
the  payee  take  a  check,  payable  to  his  duct  liad  been  such  as  to  mislead  the 
own  order,  from  a  stranger  or  other  drawee,  or  to  induce  him  to  pay  the 
third  person  without  inquiry,  although  check  without  the  usual  scrutiny  or 
in  good  faith  and  for  value,  and  give  it  other  precautions  against  mistake  or 
currency  and  credit  by  indorsing  it  (for  fraud.-  And  Ellis  v.  Ohio  Ins.  Co., 
collection)  before  receiving  payment  supra^  was  an  express  decision  to  that 
of  it,  the  drawee  may  recover  back  the  effect.  The  presentation  to  the  defend- 
money  paid  by  him.  National  Bank  v.  ants  by  a  stranger  or  third  party  of  a 
Bangs,  106  Mass.  441.  check  purporting  to  be  payable  to  their 

In  this  case  the  defendants  had  in-    own  order,  which  such  third  person 
dorsed  the  check  for  the  purpose  of     proposed  to  negotiate  to  them  for  value, 
collection  through  the  clearing-house,    was  a  transaction  which  should  have 
where  it  was  paid  in  the  usual  course,    aroused  their  suspicion.    And  the  in- 
The  drawee  debited  the  amount  against    dorsement  of  the  defendants  was  an 
the  supposed  drawer,  and  some  ten  days    assertion  to  the  public  of  the  genuine- 
afterwards  sent  it,  with  other  checks  and    ness  of  the  paper,  and  tended  to  divert 
a  monthly  statement  of  the  accounts,  to    the  attention  of  the  plaintiffs  from  it 
him.   The  drawer  pronounced  the  check         But  even  where  the  duty  of  inspeo- 
a  forgery,  and  two  or  three  days  after  it    tion  rests  upon  the  holder  of  the  paper, 
was  sent  to  him  notified  the  plaintiffs ;    and  where  he  may  also,  as  in  the  fore- 
and  they  on  the  same  day  notified  the    going  case,  have  done  something  (if 
defendants,  the  payees,  who  were  bona    done  innocently  and  in  the  usual  course 
fide  holders  for  value.    The  discovery    of  business,  as  there)  which  had  a  ten- 
of  the  forgery  not  having  been  made    dency  to  mislead  the  drawee;  still,  if 
in  time  to  enable  the  plaintiffs  to  return    the  latter  has  been  guilty  of  actual 
the  check  as  of  absolute  right  under  the    negligence,  aside  from  the  failure  to 
rules  of  the  clearing-house,  the  court    detect  the  forgery,  and  that  negligence 
held  that  the  case  must  stand  as  if  the    has  resulted  in  prejudice  to  the  holder, 
payment  had  been  made  directly  at  the    the  latter  will  not  be  required  to  pay 
plaintiff's  counter.  the  money  back.    National  Bank  r. 

After  stating  the  general  rule  as  set-  Bangs,  supra. 
tied  by  Price  v.  Neal,  supra.  Levy  v.  The  right  of  the  drawee  to  recover 
Bank  of  United  States,  1  Binn.  27,  and  the  sum  paid  by  him  on  the  ground  of 
Bank  of  St.  Albans  t;.  Farmers'  AM.  a  forgery  of  the  signature  of  the  drawer. 
Bank,  10  Vt.  141,  the  court  say  that,  seems,  therefore,  to  be  no  exception  to 
if  the  loss  can  be  traced  to  the  fault  or  the  general  rule  of  the  right  to  recover 
neglect  of  either  party,  it  shall  be  fixed  money  paid  under  a  mistake ;  except, 
on  him.  Gloucester  Bank  v,  Salem  perhaps,  in  this,  that  the  drawee  has  in 
Bank,  17  Mass.  83, 42.  In  the  absence  ordinary  cases  to  overcome  the  effect 
of  actual  fault  or  negligence  on  the  part  of  a  positive  presumption  against  him ; 
of  the  drawee,  the  court  observed,  his  to  wit,  his  admission  of  the  genuine- 
constructive  fault  in  not  knowing  the  ness  of  the  signature.  As  to  the  right 
signature  of  the  drawer  and  detecting  in  general  to  recover  money  paid  by 
the  forgery  would  not  preclude  a  re-    mistake  to  the  holder  of  commercial 


WHAT  ACGBPTANGE  ADMITS.  1567 

paper,    see  Merchants'  Bank  v.  Na-  man  Bank,  supra ;  Grayes  v.  American 

tional   Eagle   Bank,   101   Mass.  281;  Bank,  supra ;  Morgan  v.  Bank  of  New 

Boylston  Bank  v.  Richardson,  101  Mass.  York,  11  N.  Y.  404 ;  Hoffman  v.  Bank 

287 ;   White  v.  Continental  Bank,  64  of  Milwaukee,  12  Wall.  181 ;  Dodge  9. 

N.  Y.  816;  Bank  of  Orleans  v.  Smith,  National  Bank,  20  Ohio  St.  284.    This 

8  Hill,  .560 ;  Kelly  v.  Solari,  9  Mees.  rule  is  subject,  however,  to  any  agree- 

&  W.  54.  ment  of   a  reasonable  nature  which 

A  qualification  to  the  rule,  that  the  may  have  been  entered  into  between 

acceptance  of  a  bill  is  a  conclusive  the  drawer  and  the  drawee  in  respect 

admission  of  the  drawer's  signature,  of  forgery.    Schoenwald  v.  Metropolis 

has  also  been  made  by  the  court  of  tan  Savings  Bank,  57  N.  Y.  418. 

Louisiana,  to  the  effect  that  the  rule  But  Hortsman  v.  Henshaw  has  es- 

applies  only  to  cases  where  the  holder  tablished  a  qualification  or  rather  an 

took   the    bill   (ifier   the   acceptance,  extension  to  this  rule ;   to  wit,  that 

McKieroy  v.  Southern  Bank,  14  La.  where  an  indorser's  signature  is  forged 

An.  458.    In  this  case,  the  holder  had  by  the  drawer  before  the  paper  passed 

taken  the  bill  before  the  acceptance;  out  of  his  hands,  the  acceptor,  as  against 

and  the  acceptor  who  had  paid  the  a  honafidt  holder  for  value,  is  estopped 

same  was  held  entitled  to  recover  the  to  set  up  the  forgery, 

money  back.    The  ground  of  the  de-  A  similar  question  arose  in  1847,  in 

cision  was  that  the  plaintiff  had  done  Coggill  v,  American  Exchange  Bank, 

nothing  by  which  to  induce  the  de-  1  Comst.  118.    In  that  case  one  of  the 

fendant    to    purchase   the    bill.    See  drawers  of  the  bill  forged  the  payee's 

Bigelow,  Estoppel,  405,  2d  ed.  name,  and  then  procured  it  to  be  dis- 

The  general  rule  as  stated  in  the  counted ;  and  at  maturity  the  plaintiff, 

principal  case,  Hortsman  v.  Henshaw,  the  drawee,  paid  it    On  discovering 

is  that  the  admission  implied  by  the  the  forgery,  he  sued  the  defendant,  a 

acceptance  of  a  bill  extends  only  to  bona  fide  holder  to  whom  he  had  paid 

the  drawer's  signature.    Welsh  v.  Ger-  the  bill,  to  recover  the  sum  paid.    The 

man  Bank,  78  N.  Y.  424;  Graves  v,  court  held  that  the  action  could  not  be 

American  Bank,  17  N.  Y.  205;  Holt  maintained,  resting  their  decision  on 

V.  Ross,  54  N.  Y.  472 ;  Canal  Bank  v.  the  fact  stated,  that  the  payee  had  no 

Bank  of  Albany,  1  Hill,  287 ;  Beeman  interest  in  the  bill,  comparing  it  to 

V.  Duck,  11  Mees.  &  W.  251.    And  this,  a  bill  drawn  to  a  fictitious  person,  such 

too,  even  though  the  payee's   name  a  bill  being  in  effect  payable  to  bearer, 

were  upon  the  bill  at  the  time  of  the  Yere  v.  Lewis,  8  T.  R.  182 ;  Minet  v. 

acceptance.    Canal  Bank  v.  Bank  of  Gibson,  3  T.  R.  481 ;  8.  c.  1  H.  Bl. 

Albany,  supra.    Hence  the  drawee  or  569  ;  Collins  v.  Emmett,  1  H.  Bl.  818 ; 

acceptor,  having  paid  to  one  who  claims  Phillips  v.  Thurn,  Law  Rep.  1  C.  P. 

under   a  forged   indorsement  of  the  468 ;  Plets  v.  Johnson,  3  Hill,  112. 

payee,  though  the  person  receiving  the  The  point  made  in  the  principal  case 

money  be  a  bona  fide  holder  for  value,  was  also  noticed,  that,  in  such  case,  the 

can  recover  back  the  sum  paid,  if  the  drawer  is  estopped  to  deny  the  genu- 

forgery  be  promptly  notified  to  such  ineness  of  the  indorsement ;  that  he  is 

party.    And  as  between  the  drawer  thus  liable  to  the  bona  fide  holder,  and 

and  drawee  in  such  a  case,  the  drawee  that,  therefore,  the  drawee  is  entitled, 

must,  in  the  absence  of  special  circum-  on  payment,  to  a  credit  against  the 

stances  (such  as  being  misled  by  the  drawer.     Taking  this  test  as  univer- 

drawer),  bear  the  loss.    Welsh  v.  Ger-  sal,  it  would  follow  tliat  tlie  relation  of 
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tlie  payee  (whose  indorsement  has  thas  credit  when  misled  by  a  criminal  act  of 

been  made  by  the  drawer,  without  the  the  drawer.    Bat  Toung  v.  Grote  haa 

payee's  authority)  to  the  paper  would  been  limited  of  late,  as  will  be  seen 

be  wholly  immaterial.    But  according  presently. 

to  Coggill  v.  American  Exchange  Bank,  The  cases  of  Burchfleld  v.  Moore, 

ezplaming  on  this  point  Canal  Bank  o.  8  £.  &  B.  688,  Talbot  v.  Bank  of  Roch- 

Bank  of  Albany,  1  Hill,  287,  if  the  ester.  1  Hill,  295,  and  a  great  many 

payee  owned  the  forged  bill,  the  ac-  others,    show  that  the   drawee  may 

oeptor  who  had  paid  it  by  mistake  deny  the  genuineness  of  the  indorse- 

would  be  entitled  to  a  return  of  the  ment,  if  the  forgery  occurred  after  the 

money.    In  the  principal  case,  Horts-  bill  passed  out  of  the  drawer's  hands ; 

man  v,  Henshaw,  the  payee  did  not  and  this  is  the  line  of  distinction  drawn 

own  the  bill  at  the  time  of  the  indorse-  ^n  the  principal  case, 

ment  in  his  name,  so  far  as  anything  Though  it  is  true  in  general  that 

appears  in  the  report,  because  the  pa-  the  acceptor  does  not  warrant  the  gen* 

per  had  not  been  delivered  to  him.    It  uineness  of  the  signature  of  any  io- 

was  a  case  of  forgery  alone,  and  did  dorser,  still,  if  he  accept  and  negotiate 

not  in  Yol Ye  any  conyersion  of  another's  the  bill  with  knowledge  that  there  it 

property.     Now  in  such  a  case  there  a  forged   indorsement  upon  it,  he  is 

can  be  no  doubt,  either  in  principle  or  estopped  to  deny  the  genuineness  of 

on  authority,  of  the  soundness  of  the  such  indorsement.    Beeman  v.  Dock, 

test  in  Hortsman  v,  Henshaw.     The  11  Mees.  &  W.  261. 

drawer  of  a  bill  may  make  it  payable  The  rule  of  estoppel  does  not  apply 

to  whomsoever  he  will,  and  until  he  where  the  forgery  is  in  the  body  of  the 

has  delivered  the  paper  to  the  payee,  bill,  as  in  the  sum  to  be  paid.    With 

all  right  of  property  in  it  is  in  himself ;  the  drawer's  handwriting,  as  indicated 

and  he  may  tlierefore  indorse  it  in  the  in  his  signature,  the  drawee  is  bound 

name  of  such  payee,  subject  of  course  to  be  familiar,  but  with  nothing  else, 

to  liability  under  the  criminal  law  for  Bank  of  Commerce  v.  Union  Bank, 

forgery.    There  is  no  question  of  title  8  Comst  280 ;  National  Park  Ban^  v. 

to  the  paper  in  such  a  case,  and  the  Ninth  National  Bank,  46  N.  Y.  77 ; 

acceptor  must  be  bound  by  his  con-  Worrall  v.  Gheen,  89  Penn.  St  888 ; 

tract.    The  paper  is  in  proper  hands.  Hall  v.  Fuller,  6  Bam.  &  C.  760 ;  Bruce 

But  the  situation  would  be  very  differ-  v,  Bruce,  6  Taunt.  495.     In  the  first 

ent  if  the  payee  had  become  the  owner  case,  the  amount  of  the  bill  was  altered 

of  the  bill  by  a  delivery  to  him.    For-  from  |105to  $1,005;  and  the  acceptor, 

gery  by  the  drawer  thereafter  would  having  paid  the  latter  sum,  was  held 

include  conversion  of  another  man's  entitled  to  reooYer  it  from,  him  to  whom 

property,  and  no  title,  would  pass.    It  he  had  paid  it    8ee  also  National  Park 

is  not  to  be  supposed  that  the  test  in  Bank  v.  Ninth  National  Bank,  46  N.  T. 

Hortsman  v.  Henshaw  was  intended  to  77 ;  Worrall  v.  Gheen,  89  Penn.  8t 

be  applicable  to  such  a  case.    The  rule  888;  Hall  p.  Fuller,  5  Bam.  &  C.  760. 

in  Young  v.  Grote,  4  Bing.  268,  as  in-  Compare  Byles,  Bills,  823 ;   Ward  v. 

terpreted  until  recently,  might  possibly  Allen,  2  Met  63,  and  Langton  e. 

justify  carrying  the  test  of  the  princi-  rus,  6  Mees.  &  W.  629,  in  which 

pal  case  to  that  extreme :  the  acceptor,  it  is  held  that  the  fhiudulent  alteration 

being  entitled  to  a  credit  against  the  made  hefcre  acceptance,  is  no  defence 

drawer  for  the  consequences  of  the  lat-  to  the  acceptor  in  an  action  by  a  tens 

ter's  negligence,  would  be  entitled  to  a  fide  holder.    See/MMt,  p.  678. 
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If  the  drawer  facilitated  or  gave  pajable  to  the  drawer's  order,  the  ao- 
occaaion  to  the  forgery,  it  has  been  oeptor's  undertaking  is  that  he  will 
held  that  he  must  bear  the  loss  himself,  pay  to  the  signature  of  the  same  per- 
Yoong  V.  Grote,  4  Bing.  263.  In  that  son  that  signed  for  the  drawer ;  and 
case,  the  bill  had  been  so  drawn  by  in  such  case  the  indorsee  may  show, 
leaTing  a  space  after  the  mark  **  £"  as  against  the  acceptor,  that  the  signa- 
that  the  amount  was  changed  from  tures  of  the  fictitious  drawer  and  of  the 
£62.2,  to  £862.2,  and  the  drawer  was  first  indorser  are  in  the  same  hand- 
required  to  bear  the  loss,  after  pay-  writing.  Cooper  v.  Meyer,  10  Bam.  & 
ment  by  the  dnwee.    See  Byles,  Bills,  C.  468. 

828;  Brown  v.  Reed,  79  Penn.  St.  A  party  who  admits  that  a  signa- 
870 ;  Phelan  v.  Moss,  67  Penn.  St.  69 ;  ture  is  in  his  own  handwriting,  and 
Garrard  v.  Haddan,  67  Penn.  St.  82;  thereby  induces  another  to  take  the 
Zimmerman  v.  Rote,  76  Penn.  St«  188 ;  paper,  is  precluded  thereafter  from  de- 
Capital  Bank  v.  Armstrong,  62  Mo.  nying  the  genuineness  of  the  signature. 
69 ;  Iron  Mountain  Bank  v.  Murdock,  Leach  v.  Buchanan,  4  Esp.  226 ;  Wood- 
62  Mo.  70;  Belknap  v.  National  Bank,  rufiF  v.  Munroe,  88  Md.  146 ;  Melvin  v, 
100  Mass.  878;  Putnam  v.  Sulliyan,  4  Hodges,  71  111.  422;  Mather  v.  Maid- 
Mass.  46.  But  the  authority  of  Young  stone,  18  Com.  B.  278 ;  Morris  v. 
9.  Grote,  so  far  as  it  was  formerly  sup-  Bethell,  Law  R.  6  C.  P.  47. 
posed  to  enunciate  a  broad  rule  of  law  -  The  last  case  cited  was  an  action  by 
as  to  the  effect  of  fiicilitating  (by  want  the  holder  against  the  defendaht  as  the 
of  care)  the  commission  of  a  forgery,  acceptor  of  a  bill.  The  case  was  this  : 
has  been  narrowed,  if  not  shaken,  and  In  August,  1867,  the  defendant  paid 
confined  to  cases  Just  like  it.  See  a  bill  of  exchange,  of  which  the  plain- 
Holmes  o.  Trumper,  ante,  p.  644 ;  Bax-  tiff  was  the  holder,  upon  which  the 
endale  v.  Bennett,  Law  Rep.  8  Q.  B.  defendant's  name  had  been  written  as 
DiT.  626,  Ct.  of  App. ;  Greenfield  Sar-  acceptor  without  his  authority.  In  an 
ings  Bank  v.  Stowell,  128  Mass.  196 ;  action  against  him  upon  another  bill, 
poti,  p.  674.  The  distinction  between  similarly  accepted,  the  jury  found  that 
altering  a  completed  instrument  and  the  kcceptance  was  not  the  defendant's 
filling  a  blank  contrary  1;o  the  inten-  signature,  or  written  with  his  author- 
tion  of  the  person  who  has  signed  an  ity ;  that  the  forged  signature  was  not 
incomplete  instrument  must,  however,  adopted  by  the  defendant ;  that  the 
always  be  kept  in  mind.  The  latter  defendant  did  ngt  know  that  the  plain- 
subject  will  be  considered  later.  tiff  was  the  holder  of  the  former  bill ; 

The  acceptance  of  a  bill  drawn  by  and  that  he  did  not  lead  the  plaintiff 

procuration  admits  the  handwriting  of  to  belieye  that  the  acceptance  written 

the  drawer,  and  also  the  procuration ;  on  the  bill  sued  upon  was  his.    The 

Imt  it    does  not   admit   the    agent's  court  unanimously  held  that  the  fact 

power  to  indorse,   though  the  hand-  that  the  defendant  had  paid  the  bill 

writing  is   the  same  as  that  of  the  in  August,  above  mentioned,  did  not 

drawer,  and  though  the  indorsement  estop  him  from  denying  that  tiie  bill 

preceded  the  acceptance.    Robinson  v,  dedared  on  was  accepted  by  him  or 

Yarrow,  7  Taunt.  466 ;  Smith  v,  Ches-  with  his  authority ;  that  the  circum- 

fer,  1  T.  R.  664 ;  Garland  v,  Jacomb,  stances  were  properly  submitted  to  the 

Law  Rep.  8  Ex.  216 ;  poti,  p.  671.  jury ;    and  that    the   judge  was   not 

If,  however,  the  drawer  is  a  flc-  bound  to  tell  them  that,  as  matter  of 

titious  person,  and  the  bill  is  drawn  law,  the  plaintiff  was  entitled  to  re- 
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Qorer.  The  court  distinguished  the  ness  of  the  signature  of  any  party  for 
case  from  Barber  v.  Gingell,  8  Esp.  60.  whose  honor  the  acceptance  is  gireo. 
Borill,  C.  J.,  said :  "  If  it  were  made  to  But  such  acceptance  has  been  held  to 
appear  that  there  had  been  a  regular  admit  the  signature  of  the  drawer,  for 
course  of  mercantile  business,  in  which  whose  honor  it  was  given.  Goddard  v. 
bills  have  been  accepted  by  a  clerk  or  Merchants'  Bank,  4  Comst.  147. 
agent  whose  signature  has  been  acted  So,  also,  it  is  held  that  one  who 
upon  as  the  signature  of  the  principal,  accepts  for  the  honor  of  the  drawer 
there  would  be  evidence,  and  almost  is,  like  the  drawer  himself,  estopped 
conclusive  evidence,  against  the  latter,  from  denying  that  the  bill  is  a  valid 
that  the  acceptance  was  written  by  his  bill ;  and  consequently  it  is  not  corn- 
authority.  That  was  the  case  of  Bar-  petent  to  him  to  set  up  as  a  defence 
ber  v.  Gingell.  It  would  have  been  to  an  action  against  him  by  an  in- 
idle  to  contend  there  that  the  defend-  dorsee,  that  the  payee  is  a  fictitiooa 
ant  was  not  responsible  for  the  signa-  person,  and  that  he  was  ignorant  of 
ture."  See  also  Beeman  v.  Duck,  11  that  fact  at  the  time  he  accepted  the 
Mees.  &  W.  261 ;  Stout  v.  Benoist,  89  bill.  Phillips  v,  Thurn,  18  Com.  B.  n.  b. 
Mo.  277.  694 ;  a.  c.  Law  Rep.  1  C.  P.  468. 

On  the  other  hand,  it  is  held  that         In  this  case,  the  bill  was  payable  to 

where  a  person  receives  from  another,  a  fictitious  payee,  and  therefore  held 

a  bona  fide  holder  for  value,  paper  pur-  equivalent  to  a  bill  payable  to  bearer, 

porting  to  be  his  (the  receiver's)  own  Erie,  C.  J.,  said  :  "  I  take  it  to  be  clear 

paper  (t.  e.  executed  by  him)  as  genu-  that  if  the  defendant  had  not  inter- 

ine,  and  passes  the    amount   to  the  vened,  and  the  action  had  been  brought 

credit  of  the   late   holder,  the  party  by  the  holder  of  the  bill  against  the 

receiving  cannot  recover  the  amount  drawer,  the  drawer  would  have  been 

so  credited  by  alleging  that  the  paper  by  law  compelled  to  admit   that  the 

was  forged ;  clearly  after  it  is  too  late  bill  was  a  valid  bill,  payable  to  bearer, 

for  the  person  who  was  thus  credited  ...  It  seems  to  me  there  is  good  rea- 

to  make  himself  good  again.    Bank  of  son  for  saying  that  that  which  the 

United  States  v.  Bank  of  Georgia,  10  drawer  would  be  estopped  from  deny- 

Wheat.  888.    See  Oddie  v.  National  ing,  the  acceptor  for  honor  should  also 

Bank,  45  N.  Y.  736,  742;   Gloucester  be  estopped  from  denying.    I  think 

Bank  v.  Salem    Bank,   17  Mass.  88 ;  that  he  is  equally  bound  to  admit  that 

Smith  v.  Mercer,  6  Taunt.  76.  the  bill  is  a  valid  bill."    18  Com.  B. 

So,  if  the  acceptor  puts  the  bill  into  701. 
circulation,  he  cannot  be  allowed  to         The  party  paying  forged  paper  is  -* 

allege  that  he  paid  it  before  maturity,  bound  to  use  diligence  in  making  in- 

Hinton  v.  Bank  of  Columbus,  9  Port,  spection  of  the  paper  so  as  to  discover 

Ala.  468.  s  the   forgery,   and   in     giving    notice    '' 

Acceptance  for  the  honor  of  an  in-  thereof.    If  by  his  failure  to  do  so  the 

dorser  does  not  admit  the  genuineness  party  receiving  the  payment  is  prej-  j 

of  the  indorser's  signature.    Wilkinson  udiced,  the  party  paying  will  not  be 

V.  Johnson,  8  Barn.  &  C.  428.    And  able  to  recover  the  money.    Allen  v. 

the  reasoning  of  Abbott,  C.  J.,  in  this  Fourth  National  Bank,  69  N.  Y.  12L 
case  is  perhaps  broad  enough  to  war-         The  doctrine  of  Price  v.  Neal,  8 

rant  the  rule  laid  down  in  1  Parsons,  Burr.  1864,  was  in  this  case  said  to 

Notes  and  Bills,  823,  that  acceptance  apply  in   strictness   only  where   the 

for  honor  does  not  admit  the  genuine-  paper  was  actually  presented  to  the 
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party,  and  accepted  or  paid  on  or  after  him  upon  the  bill,  that  the  draft  was 

■uch  presentation.    Where,  it  was  said,  drawn  and  tndoned  by  one  meoaber  of 

the  payment  is  made  without  present-  a  firm  of  attorneys  in  the  firm  name, 

ment,  and  accepted  subject  to  future  without  authority  of  the  other  partners, 

examination  of  the  paper,  the  case  is  Garland  v.  Jacomb,  supra.    Though  ao- 

not  within  Price  v,  Neal,  and  the  ordi-  ceptance  admits  the  capacity  of  the 

nary  rules  as  to  money  paid  by  mis-  drawer  to  draw  the  bill,  it  does  not,  of 

take  should  govern.    See  Goddard  t;.  itself,  admit  the  capacity  of  the  same 

Merchants'  Bank,  4  Comst.  149;  Na-  person  to  indorse  it.  Garland  v.  Jacomb. 

tional  Bank  v.  National  Banking  Assoc,  If,  however,  it  were  accepted  with  intent 

55  N.  Y.  211.  that  such  person  should  indorse  it,  the 

Besides  the  warranty  of  genuineness  case  would  probably  be  otherwise.  lb. ; 

implied  in  the  acceptance  of  a  bill,  there  Beeman  v.  Duck,  11  Mees.  &  W.  251. 

is  also  an  implied  warranty  of  the  pres-  §  2.  Fraudulent  Fitting  of  Blanks.  — 

ent  capacity  of  the  drawer  to  draw  the  As   has  already  been  intimated,  the 

same  and  of  the  payee  to  indorse  it.  effect  of  the  fraudulent  filling  of  blanks 

So,  too,  the  making  a  note  is  a  warranty  depends  upon  the  question  whether  the 

of  the  payee's   capacity  to   indorse,  act  was  done  to  an  incomplete  or  to  a 

Drayton  v.  Dale,  2  Bam.  &  C.  293;  complete  negotiable  instrument.   In  the 

Smith  V.  Marsack,  6   Com.  B.  486 ;  former  case,  the  act  is  fraud  only ;  in 

Hallifax  v.  Lyle,  8  Ex.  446 ;  Pitt  i^.  the  latteri  it  commonly  amounts  to  a 

Chappelow,  8  Mees.  &  W.  616 ;  Braith-  material  alteration  and  hence  to  forg- 

waite  t;.  Gardiner,  8  Q.  B.  473;  San-  ery.    Different  rules  of  law  prevail  as 

derson  v.  CoUman,  4  Man. .  &  G.  209 ;  to  the  rights  of  a  bona  fide  holder  for 

Nightingale  v.  Withington,   15  Mass.  value  in  the  two  cases,  and  we  shall 

272;  Burrell  t^.  Smith,  7  Pick.  291;  therefore    consider    them   separately. 

Peaslee  v.  Robbins,  8  Met.  164 ;  Burke  And,  first,  of  the  efiect  of  fraudulently 

V.  Allen,  29  N.  H.  106 ;  Hardy  i;.  Waters,  filling  a  blank  in  an  incomplete  negotia- 

88  Maine,  450.    See  further  ante,  p.  167.  ble  bill,  note,  or  check. 

Thereis,  however,  no  warranty  of  the  The  general  rule  of  law  upon  this 

right  of  the  drawer  of  a  bill  to  indorse  subject  is  that  one  who  gives  his  signa- 

it.    The  business  of  attorneys,  for  ex-  ture  as  maker,  acceptor,  drawer,  or 

ample,  is  not  such  as  to  render  it  neces-  indorser,   and   intrusts    the   same   to 

sary  or  usual  to  draw  or  indorse  bills  another  to   fill  up  the  contract  and 

of  exchange ;  and  hence  a  member  of  make  him  party  to  a  negotiable  instru- 

a  firm  of  attorneys  has  not,  as  such,  au-  ment,  thereby  confers  upon  the  person 

thority  to  bind  his  firm  either  by  draw-  so  intrusted,  as  to  all  purchasers  for 

ing  or  by  indorsing  bills.    Garland  v.  value  without  notice,  the  right  to  com- 

Jacomb,  Law  Rep.  8  Ex.  216,  Ex.  Ch. ;  plete  the  contract  at  pleasure,  both  as 

Hedley  V. Bainbridge,  8  Q.  B.  816.  The  to  names,  terms,  and  amount;  so  far 

non-assenting  partners  therefore  should  as  is  consistent  with  the  instrument  as 

not  be  liable  in  such  a  case.    The  case  written*  out  at  the  time  it  is  delivered 

of  National  Bank  v.  Morgan,  78  N.  Y.  to  the  person  intrusted  with  the  signa- 

598,  contra,  may  be  doubted.  ture.    Angle  v.  Northwestern  Ins.  Co., 

Proceeding  upon  this  proposition,  it  92   U.  S.  830 ;  Whitmore  v,  Nicker- 

has  been  decided  by  the  English  Ex-  son,  125  Mass.  496;  Greenfield  Sav. 

chequer  Chamber  that  an  acceptor  is  not  Bank  v.  Stowell,  128  Mass.  196,  199, 

estopped  to  set  up,  as  against  a  6oiia^{/e  208;  Fearing  v.  Clark,  16  Gray,  74; 

indorsee  for  value,  in  an  action  against  Putnam  v.  Sullivan,  4  Mass.  45,  54 ; 
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Blakey  i;.  Johnson,  18  Bush,  197 ;  Sit-        The  rule,  however,  that  the  bona  fidt 

tig  0.  Birkestack,  88  Md.  158;  Dun-  holder  of  an   incomplete  instrument, 

ham  V.  Clogg,  80  Md.  284;  Elliott  v.  negotiable  but  for  some  lack  capable 

Chesnut,  80  Md.  662 ;  Michigan  Bank  of  being  supplied  without  forgery,  has 

V.  Eldred,  9  Wall.  654;    Led  wick  o.  an  implied  authority  to  supply  the  omia- 

McKim,  58  N.  Y.  807 ;  Van  Duzer  v.  sion,  applies  only  where  the  party  af- 

Howe,  21  N.  Y.  581 ;  Burson  v.  Hunt-  fected  has,  by  his  own  act  or  by  the  act 

ington,21  Mich.  416;  Van  Etta  v;  Even-  of  another,  authorized,  confided  in,  or 

son,  28  Wis.  38 ;  Farmers'  &  M.  Bank  invested  with  apparent  authority  a  per- 

V.  Horsey,  2   Houst.  885 ;   Townsend  son  to  put  the  instrument  in  circulation, 

i;.  France,  2  Houst.  441 ;  Armstrong  Ledwick  v.  McKim,  53  N.  Y.  807 ;  Van 

D.  Harshman,  61  Ind.  52 ;  Gothrupt  v.  Duzer  v.  Howe,  21  N.  Y.  581. 
Williamson,  61   Ind.  599;    Yocum  v.         While,  too,  a  blank  space  may  be 

Smith,  68  111.  821.    See  Snyder  v.  Van  filled  up,  contrary  to  the  agreement  of 

Doren,  46  Wis.  602.  tlie  parties,  no  right  exists  to  make  any 

It  is  accordingly  held  that  one  who  material  alteration  of  the  written  words, 
indorses  a  note  or  bill  in  blank,  and  Angle  v.  Northwestern  Life  Ins.  Co.,  92 
intrusts  the  paper  to  his  clerk  with  au-  U.  S.  380 ;  Blakey  t*.  Johnson,  18  Bush, 
thority  to  deliver  it  to  another  upon  197 ;  Franklin  Ins.  Co.  v.  Courtney,  60. 
the  latter's  signing  it  with  the  name  of  Ind.  134 ;  Coburn  v.  Webb,  56  Ind.  96. 
a  firm  to  which  he  belongs,  is  bound  It  matters  not  that  the  contract  has 
by  the  act  of  the  clerk  if  he  should  de-  been  made  more  favorable  to  the  de- 
liver the  paper,  in  excess  of  his  author-  fendant.  Coburn  v.  Webb,  swpra. 
ity,  to  the  person  referred  to  before  it  The  implied  authority  in  these  cases 
had  been  signed  at  all.  Whitmore  v.  is  deemed  to  be  revoked  by  the  death 
Nickerson,  125  Mass.  496 ;  Greenfield  of  the  party  sought  to  be  charged,  if  it 
Sav.  Bank  v.  Stowell,  123  Mass.  196,  has  not  already  been  acted  upon ;  so 
199,  208 ;  Fearing  v.  Clark,  16  Gray,  that  one  taking  paper  indorsed  by  him, 
74 ;  Putnam  v.  Sullivan,  4  Mass.  45,  54.  and  intrusted  by  him  to  another  for  use 

The  delivery  of  the  paper  to  such  while  yet  in  an  imperfect  state,  may 

person  carried  with  the  act  an  implied  not  recover  upon  it  against  the  estate 

authority  to  fill  up  the  blank,  like  any  of  the  deceased.    Michigan  Ins.  Co.  v. 

other  blank  necessary  to  perfect  the  Leavenworth,  30  Vt.  11.    See  Ledwick 

instrument,  before  issuing  it ;  and  the  o.  McKim,  58  N.  Y.  307,  315. 
instrument  negotiated  by  the  person  to         A  person  who  takes  an  acceptance, 

whom  it  was  thus  delivered,  signed  by  with  the  drawer's  nafne  in  blank,  baa 

that  person,  to  one  who  took  it  for  value  no  right  to  say  that  he  may  assume 

and  without  notice,  bound  the  indorser.  that  that  acceptance  entitles  any  bolder 

Whitmore  v.  Nickerson,  wi^a ;  Angle  to  insert  any  name  as  drawer  which  he 

V.  Northwestern  Ins.  Co.,  92  U.  S.  830.  thinks  fit    Hogarth  p.  Latham,  Law 

Leaving  thename  of  the  payee  blank  Bep.  8  Q.  B.   Div.  643,   652,  Brett, 

by  one  who  has  signed  and  delivered  L.  J.,  Court  of  App.    Any  one  who 

the  note  or  bill  to  another  authorizes  the  takes    such   an   instrument,  knowing 

party  receiving  the  same  to  fill  in  the  that  when  it  was  accepted  the  bill  had 

name  of  any  one  as  payee.    Armstrong  no  drawer's  name  signed  to  it,  takes  it 

V.  Harshman,  61  Ind.  52 ;  Gothrupt  v.  at  his  peril ;  and  where  the  acceptance 

Williamson,  61    Ind.    599 ;    Farmers'  is  made  by  a  partner  of  a  firm,  in  the 

&  M.  Bank  v.  Horsey,  2  Houst.  886 ;  firm  name,  in  a  matter  not  connected 

Townsend  v.  France,  2  Houst  441.  with  the  partnership,  tlie  holder  mnat 
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show  that,  in  fact,  the  partner  who  did  It  was  further  laid  down  in  Bazaii- 
Bot  write  the  acceptance  authorised  the  dale  v.  Bennett,  that  the  doctrine  of 
•igning  of  the  firm  name,  with  intent  estoppel  should  nerer  be  applied  with- 
tbat  it  should  be  filled  up  by  any  per-  out  a  necessity  for  it  It  should  not  be 
son  who  took  it.  lb.,  Bramwell,  L.  J.  applied  except  in  cases  where  the  per- 
And  if  an  unauthorized  name  be  filled  son  against  whom  it  is  used  has  so 
in  as  drawer,  by  the  holder,  the  latter  conducted  himself,  either  in  what  he 
cannot  recover  even  against  the  ac-  has  said  or  done,  or  failed  to  say  or  do, 
cepting  partner.  lb.  See  Chemung  that  he  would,  unless  estopped,  be  say- 
Canal  Bank  p.  Bradner,  44  N.  Y.  680.  ing  something  contrary  to  his  former 

That  there  must  be  a  delivery  of  conduct  in  what  he  had  said  or  done, 

the  paper,  either  actually  or  construe-  or  failed  to  say  or  do.    This  principle 

tiTely,  is  clear.    First  National  Bank  does  not  apply  to  a  case  of  theft,  even 

V.  Strang,  72  111.  669 ;  Burson  v.  Hunt-  where  the  party  stolen  from  was  negli- 

ington,  21  Mich.  415 ;  Bazendale  v.  gent.    The  loss  in  such  a  case  is  not 

Bennett,  Law  Rep.  8  Q.  B.  Div.  626,  the  natural  and,  judging  in  advance. 

Court  of  Appeal.  probable   cause,    of    the    negligence. 

A  constructive   delivery   is   made  Bramwell,  L.  J.    See  Bank  of  Ireland 

when  the  paper  is  intrusted  to  another,  v.  Evans,  6  H.  L.  Cas.  889. 
and  put  in  circulation  by  the  custodian         To  the  same  effect  as  Baxendale  0. 

contrary  to  the  orders  of  the  defendant.  Bennett  is  Burson  v.  Huntington,  21 

Burson  v.  Huntington,  $upra.    So,  also,  Mich.  416.    This  last  case  was  misun- 

wben  the  defendant  has  been  guilty  of  derstood  in  Chipman  v.  Tucker,  88  Wis. 

negligence,  in  failing  to  ascertain  the  43,  and  its  authority  strained  to  a  point 

nature  of  the  .contract  which  he  has  not  covered   by  it.     In   Chipman   v. 

signed  in  favor  of  another.    Chapman  Tucker,  it  was  held  that  delivery  of  a 

V.  Rose,  66  N.  Y.  187 ;  Whitney  v,  Sny-  negotiable  instrument  by  a  custodian, 

der,  2  Lans.  477 ;   Foster  v.  Mackin-  contrary  to  the  orders  of  the  party  who 

non.  gave  him  custody  of  the  paper,  was  of 

Where  a  negotiable  bill  or  note  is  no  avail,  even  in  the  hands  of  a  bona 

Mtolen  from  the  acceptor  or  maker,  such  Jide  indorsee  for  value,  —  a  position  at 

party  is  not  liable  thereon  to  a  bona  variance  with   the   authorities.     See 

Jide  indorsee  for  value,  even  though  also  Roberts  t;.  McGrath,  88  Wis.  62 ; 

the  acceptor  or  maker  somewhat  facil-  Roberts  v.  Wood,  88  Wis.  60,  to  the  same 

itated  the  theft  by  putting  the  paper  effect  as  Chipman  v.  Tucker.     The 

in  an  unlocked  drawer  in  chambers  to  cases  of  Walker  u.  Ebert,  29  Wis.  194, 

which  his  clerk,  laundress,  and  other  and  Kellogg  v.  Steiner,  29  Wis.  626,  are 

persons  had  access.    Baxendale  v.  Ben-  clearly  distinguishable.    They  belong 

nett,  Law  Rep.  8  Q.  B.  Div.  626,  Ct.  to  the  class  of  cases  represented  by 

of  App.    It  was  said  in  this  case  that  Foster  v,  Mackinnon,  an/e,  p.  664,  where 
Young  V.  Grote,  4  Bing.  268,  and  Ing-.  there  has  been  no  conscious  execution 

bam  V.  Primrose,  7  C.  B.  y.  s.  82,  went  of  the  contract  in  question,  —  a  subject 

a  long  way  to  justify  the  action  in  such  to  be  considered  later, 
a  case ;  but  in  those  cases,  and  in  all         §  8.  AlUration.  —  This  carries  us  to 

others  where  the  acceptor  or  maker  the   doctrine   of    the   principal   case, 
has  been  held  liable,  he  has  volunta-    Holmes  v.  Trumper.    The  reasoning 

rily  parted  with  the  instrument ;  it  had  of  this  case  is  supported  by  Baxendale 

not  been  taken  by  the  commission  of  a  p.  Bennett,  supra,  and  has  lately  been 
crime,  before  any  delivery.  expressly  approved  in  the  similar  case 
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of  Qreenfleld  SaTings  Bank  v.  Stowell,  374 ;  McGrath  v.  Clark,  66  N.  T.  34 

128  Mass.  196.    It  was  there  held  upon  (a  case  like  Holmes  v.  Trumper).    See 

an  exhaustive  examination  of  the  au-  also  Kitchin  v.  Place,  41  Barb.  465. 
tborities  that  an  alteration  of  a  nego-         The  Pennsylvania   decisions  were 

tiable  note  by  one  of  several  makers,  conceded  to  be  opposed  to  the  doo- 

who  raised  the  amount  by  ineerting  trine   in   question.     These    decisions 

words  and  figures  in  blank  spaces  left  permit  a  recovery  by  tlie  bona  fidt 

in  the  printed  form  upon  which  it  was  holder  for  value  to  the  amount  of  the 

written,  rendered  the  note  absolutely  instrument    as    originally    executed, 

void  as  to  the  non-consenting  makers,  when  the  sum  has  been  raised  in  such 

even  in  the  hands  of  a  6ona  fidt  holder  a  way  as  not  "  to  excite  the  suspicions 

for  value.  of  a  man  in  ordinary  business."    Wbr- 

The  case  of  Toung  v.  Grote,  4  Bing.  rail  v.  Gheen,  89  Penn.  St.  888 ;  Garmid 
253,  8.  G.  12  Moore,  484,  so  often  v.  Haddan,  67  Penn.  St  82 ;  Phelan  v. 
cited  upon  questions  of  this  kind,  was  Moss,  67  Penn.  St.  59.  See  also  Zim- 
much  considered  in  Greenfield  Savings  merman  v.  Hote,  75  Penn.  St  188 ; 
Bank  v.  Stowell,  and  shown  to  have  Brown  v.  Reed,  79  Penn.  St.  870.  The 
been  greatly  narrowed  in  England,  case  of  Worrall  v.  Gheen,,  supra,  was 
Swan  v.  North  British  Aust.,  2  Hurl,  doubted  in  Neff  v.  Homer,  63  Penn.  St. 
&  C.  175,  189,  190;  Halifax  Union  v.  827,  as  being  contrary  to  Wade  v. 
Wheelwright  Law  Rep.  10  Ex.  188, 192;  Withington,  1  Allen,  561,  Draper  v. 
Robarts  v.  Tucker,  16  Q.  B.  560 ;  8.  c.  Wood,  112  Mass.  816,  and  Citizens' 
15  Jur.  987  ;  20  L.  J.  Q.  B.  270 ;  Bank  Bank  v.  Richmond,  121  Mass.  110;  but 
of  Ireland  v.  Evans  Charities,  5  H.  L.  it  was  afterwards  followed  in  the  cases 
Cas.  889,  410, 418 ;  Orr  v.  Union  Bank,  above  cited  from  67  Penn.  St. 
1  Macq.  518,  523 ;  British  Linen  Co.  u.  The  law  of  Iowa  must  also  be  coo- 
Caledonian  Ins.  Co.,  4  Macq.  107, 114;  sidered  as  at  variance  with  Holmes 
Ex  parte  Swan,  7  C.  B.  n.  8.  400,  481,  v.  Trumper.  It  is  there  held  that  flU- 
488.  And  see  Arnold  v.  Cheque  Bank,  ing  a  blank  as  to  the  rate  of  interest  is 
Law  Rep.  1  C.  P.  Div.  578,  587,  588.  not  an  alteration.    Rainbolt  v.  Eddy, 

Most  of  tlie  American  authorities  84  Iowa,  440;  McCramer  v.  Thomp- 

were  considered  to  be  in  accordance  son,  21  Iowa,  249;  McDonald  v.  Mus- 

with  this    doctrine    (the    doctrine    of  catine  Bank,  27  Iowa,  819.    So,  too, 

Greenfield  Savings  Bank  v.  Stowell y.  the  courts  of  Missouri  and  California 

The  following  were  referred  to :  Fay  speak  of  alterations  made  possible  by 

V.    Smith,    1    Allen,   477  ;    Wade   v,  the  negligence  of  the  mak^r  of  a  note 

Withington,  1  Allen,  561 ;  Drsper  v,  in  leaving  blank  spaces,  Capital  Bank 

Wood,  112  Mass.  315;  Ives  u.  Farmers'  v.  Armstrong,  62  Mo.  59;  Iron  Moun- 

Bank,  2  Allen,  236;  Sewall  v.  Boston  tain  Bank  v.  Murdock,  62   Mo.   70; 

Water  Power  Co.,  4  Allen,  277,  282 ;  Redington  v.  Woods,  45  Cal.  406 ;  and 

Belknap  v.  National  Bank,  100  Mass.  see  Schryver  v.  Hawkes,  22  Ohio  St. 

876,  881 ;  Wood  i;.  Steele,^  Wall.  80 ;  808 ;  Abbott  v.  Rose,  62  Maine,  194; 

Agawam  Bank  v.  Sears,  4  Gray,  95 ;  a  ground  of  liability  not  regarded  with 

Waterman  v.  Vose,  43  Maine,  504;  favor  even  in  Pennsylvania,  Wortall 

Goodman  v.  Eastman,  4  N.  H.  455 ;  v.  Gheen,  supra, 
Redlich  v.  Doll,  54  N.  T.  234  (distin-         The  doctrine  of  Toung  v.  Giote,  if 

guished,  but  implying  the  same  view) ;  to  be  accepted  upon  its  facts,  as  it 

Woodworth  v.  Bank  of  America,  19  probably  is,  is   distinguishable   from 

Johns.  391 ;  Nazro  v.  Fuller,  24  Wend,  cases  like  Holmes  v.  Trumper.    The 
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maker  of  a  note  holds  no  such  relation    Fletcher  v.  Blodgett,  16  Yt.  26 ;  Henry 
to  an  indorsee  as  a  customer  does  to    v.  Coleman »  6  Vt.  403.    The  cases  of 
his  banker.    The  relation  of  banker    Sanders  r.  Bacon,  8  Johns.  i85,  and 
and  customer  is  created  by  their  own    Tappan  v.  Ely,  15  Wend.  862,  were 
contract,  —  a    conti*act    binding    the    distinguished  and  doubted  in  Benedict 
banker  to  honor  the  customer's  drafts,    v.  Cowden,  supra.    See  also  Franklin 
Greenfield  Savings  Bank  v.   Stowell,    Savings  Ins.  v.  Reed,  125  Mass.  865; 
9upray  Gray,  C.  J. ;  Marzetti  v.  Wil-    Hey  wood    v,    Perrin,    10    Pick.    228 ; 
Hams,  1  Bam.  &  Ad.  415 ;  Bank  of  the    Benthall  v.  Hildreth,  2  Gray,  288. 
Republic   v.  Millard,    10    Wall.   152 ;         There  is  a  clear  difference  between 
Carr  v.  National  Security  Bank,  107    cases  in  which  a  writing  disconnected 
Mass.  47 ;  and,  if  the  negligence  of  the    from  the  complete  engagement  of  the 
customer   afforded   opportunity   to    a    maker,  acceptor,  or  other  party,  is  in- 
clerk  or  other  person  in  his  employ  to    tended  to  be  a  substantive  part  and 
add  to  the  terms  of  a  draft  and  thereby    modification  of  the  terms  of  the  main 
mislead  the  banker,  the  customer  might    contract,  and  cases  in  which  the  addi- 
well  be  held   liable    to   tlie    banker,    tional  writing  is  a  mere  personal  mem- 
"  But,"  said  the  learned  Chief  Justice    orandum  or  ear-mark,  put  there,  for 
in  Greenfield  Savings  Bank  v.  Stowell,    instance,  for  the  purpose  of  identifica- 
"  even  as  between  customer  and  banker,    tion.    If  the  writing  be  of  the  latter 
the  former  has  not  been  held  liable  for    nature,  it  will  not  affect  the  contract, 
an  unauthorized  alteration  or  addition    at  least  in  the  hands  of  a  bona  fide 
by  a  stranger."    The  alteration  in  that    holder  for  value,  to  remove  it    Bene- 
case  was  made  by  a  party.  diet  v.  Cowden,  gupra ;  Brill  v.  Crick, 

In  some  States,  also,  it  is  held  that    1  Mees.  &  W.  282.    The  effect  of  the 
a  contract  or  stipulation  attached  to  a    writing  in  such  cases  is  a  question  of 
note,  which  may  be  separated  from  the    intention,  to  be  determined  upon  all 
same  and  still  leave  the  note  perfect,    the  circumstances  under  which  it  was 
may  be  so  separated ;  and  if  the  paper    put  there.    Benedict  v.  Cowden,  supra, 
then  pass  into  the  hands  of  a  bona  Jide         Of  course,  as  between  immediate 
holder  for  value,  he  can  recover  upon    parties,  a  contemporaneously  executed 
it.    Cornell  v.  Nebeker,  58  Ind.  425 ;    written  agreement  affecting  the  terms 
Nebeker   v.   Cutsinger,  48   Ind.  486 ;    of  a  note,  bill,  or  check,  and  referring  to 
Steele  v.  Moore,  54  Ind.  52 ;  Zimmer-    such  instrument,  may  be  received  in 
man  r.  Rote,  75  Penn.  St.  188 ;  Brown    evidence  in  modification  of  the  situa- 
te. Reed,  79  Penn.  St.  870.    But  the    tion  of  the  parties.    Goodwin  i;.  Nick- 
contrary  rule  is  held  in  many  other    erson,  51  Cal.  166. 
States.     Gerrish  v.  Glines,  56  N.  H.  9 ;         In  Brown  v.  Reed,  supra,  a  written 
Johnson  v.   Heagan,  28   Maine,  829 ;    contract  had  been  so  cunningly  framed 
Benedict  v.   Cowden,  49  N.  Y.  396 ;    that  by  dividing  the  paper  perpendicu- 
Bank  of  America  v.  Woodworth,  18    larly  one  half  would  be  left  a  complete 
Johns.  815 ;  8.  o.  19  Johns.  891 ;  Jones    promissory  note  ;  and  it  was  held  that 
9.  Fales,  4    Mass.  245;    Coolidge    o.    so  to  divide  it  would  be  a  forgery,  so 
Ingler,  18  Mass.  26 ;  Springfield  Bank    as  to  destroy  it  for  all  purposes,  unless 
V.  Merrick,   14  Mass.  822;    Shaw  v.    the  line  of  division  was  so  plain  that 
First  Methodist  Society,  8  Met.  228  ;    the  signer  was  negligent  in  not  seeing 
Barnard  v.  Cushing,  4  Met.  280 ;  Make-    it.    See  the  observation  on  this  case  in 
peace  v.  Harvard  College,   10  Pick.    Greenfield  Savings  Bank  v.  Stowell, 
298;  Hey  wood  v,  Perrin,  10  Pick.  228;     128  Mass.  196,  2U7. 
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An  alteration  of  material  statements  fatal  in  an  action  against  the  latter. 

made  upon  tlie  back  of  a  bill  or  note  at  Wood  v.  Steele,  6  Wall.  80 ;  Greenfield 

the  time  of  its  execution  will  have  the  Say.  Bank  t;.  Stowell,  supra.   And  this, 

effect  to  annul  it    Bay  v.  Shrader,  50  too,  though  the  act  was  not  fraudulent. 

Miss.  326.    See  Hartley  v.  Wilkmson,  Wood  v.  Draper,  112  Mass.  315. 
4  Smedes  &  M.  25 ;  Brooke  v.  Smith,         The  general  rule  of  law  as  to  alter- 

Moor,  679 ;  Steadman  v.  Purchase,  6  ations,  it  may  now  be  obserred,  is  that 

T.  R.  787 ;  Burgh  v.  Preston,  8  T.  R.  if  a  written  instrument  be  altered  in  a 

486;   Jones  v.    Pales,  4   Mass.  245;  material  particular,  whether   by    the 

Springfield  Bank  v.  Merrick,  14  Mass.  person  claiming  under  it  or  by  any 

822 ;  Fletcher  v.  Blodgett,  16  Vt.  26.  other  party  to  it,  without  the  consent 

If,  however,  the   blank   has  been  of  the  defendant,  there   can   be   no 

wrongfully  filled  by  one  into  whose  recovery  against  him  either  upon  the 

custody  the  paper  has  been  given,  with  instrument  in  its  present  or  in  its  true 

power  to  fill  the  blank  or  not  in  a  cer-  original  forpo.    Nor  indeed  can  a  ven- 

tain  contingency,  there  is  no  forgery,  dor  of  property,  who  has  fraudulently 

though  the  paper  was  delivered  as  com-  or    materially    altered   a  promissory 

plete  with  the  blank;  and  the  person  note  given  him  for  the  price  thereof, 

whose  confidence  has  thus  been  vio-  resort  to   the    original  consideratioo, 

lated  is  bound  as  to  bona  fide  holders  whether  the  note  was  received  in  pay- 

for  value.    See  Wade  v.  Withington,  ment  or  not.    Smith  v.  Mace,  44  N.  U. 

1  Allen,  561 ;  Ives  v.  Farmers'  Bank,  553 ;  Martindale  v.  FoUett,  1  N.  H.  95; 

2  Allen,  286,  241 ;  Sewall  o.  Boston  Wheelock  v.  Freeman,  18  Pick.  164 ; 
Water  Power  Co.,  4  Alien,  277,  282 ;  Arrison  v.  Hamstead,  2  Barr,  101 ; 
Belknap  r.  NaUonal  Bank,  100  Mass.  White  v.  Huss,  82  Ala.  430;  Whittier 
876,  881 ;  Greenfield  Sav.  Bank  v.  v.  Frye,  10  Mo.  848.  And  if  the  paper 
Stowell,  128  Mass.  196,  208;  Worrall  be  complete,  the  effect  of  a  material 
V.  Gheen,  89  Penn.  St  888.  See  ante^  alteration,  without  consent,  is  to  de- 
p.  512.  But  it  is  otherwise  of  an  act-  stroy  it  even  in  the  hands  of  a  bona 
ual  alteration  by  the  person  having  fide  indorsee  for  value.  Holmes  v, 
the  custody  of  the  paper,  Belknap  t;.  Trumper,  ante,  p.  544 ;  Greenfield  Sar. 
National  Bank,  100  Mass.  876 ;  unless  Bank  v.  Stowell,  128  Mass.  196 ;  Citi- 
the  circumstances  indicate  a  presum-  zens'Bankt;.  Richmond,  121  Mass.  110; 
able  authority  in  the  custodian  to  Wade  v,  Withington,  1  Allen,  561 ; 
make  the  alteration,  ^tna  Ins.  Co.  v.  Bank  of  Newark  v,  Crawford,  2  Houst 
Winchester,  48  Conn.  891.  But  the  282 ;  Sudler  v.  Collins,  2  Houst.  588 ; 
mere  fact  that  the  alteration  has  been  Woolf  oik  v.  Bank  of  America,  10  Bush, 
made  by  a  person  who  is  agent  of  the  504,  517 ;  Morehead  v,  Parkersborg 
defendant  will  not  prevent  the  latter  Bank,  5  W.  Va.  74 ;  Burchfield  v. 
from  alleging  the  wrongful  act  against  Moore,  8  El.  &  B.  683. 

any  person.    lb.    Agency  confers  no        Nor  is  the  effect  of  a  material  alter- 

authority   to    commit   forgery.     lb. ;  ation  changed  by  evidence  that  it  was 

Brooks  V.  Allen,  62  Ind.  401.  made  in  good  faith,  if  it  was  purposely 

No  agency  exists  between  several  made    and    adhered    to.     Aldrich  v. 

cosigners  to  a  note,  bill,  or  check  upon  Smith,  87  Mich.  468 ;  Draper  v.  Ward, 

their  mere  relation  of  coparties ;  and  1 12  Mass.  815 ;  Fay  v.  Smith,  1  AUeo, 

hence  an  alteration  by  one  comaker,  477;  Evans  v.  Foreman,  60  Mo.  449. 

though  before  delivery  of  the  note,  if  But   it  is    held   that    an    alteration 

after  the  other  maker  has  signed,  is  made    in  good   faith  by  the   payee 
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of  a  note,  thonj^h  it  will  destroy  hi«  nedy,  63  Penn.  St  187.    Bat  this  rule 

right  of  action  npon  the  note,  will  not  would    not    be    generally    accepted, 

prerent  his  suing  upon  the  considera-  Comp.  ante,  p.  674.    See  also  Citizens' 

tion  for  which  it  was  given.     This  Bank  v.  Richmond,  121  Mass.  110; 

result  occurs  only  when  the  alteration  post,  p.  578. 

was  fraudulent.    Booth  r.  Powers,  66  When,  too,  the  alteration  or  addition 

N.  Y.  22, 81 ;  Meyer  v.  Huncke,  66  N.  Y.  to  a  note  or  bill  merely  states  the  legal 

412 ;  Clnte  v.  Small,  17  Wend.  288 ;  effect  of  the  instrument,  it  is  immate- 

Clough  V.  Seay,  49  Iowa,  111 ;  Krause  rial.     Thus,  where  no  time  of  pay- 

V.  Meyer,  82  Iowa,  669 ;  Yogle  v.  Rip-  ment  is  specified  in  a  promissory  note, 

per,  34  Dl.  100 ;  Matteson  u.  Ellsworth,  the  note  is  in  law  payable  on  demand ; 

83  Wis.  488.    But  to  have  this  right  and  in  such  a  case  the  addition  of  the 

of  action  the  payee  must  be  able  to  words  "  on  demand,"  though  without 

produce  and  surrender  the  note.  Booth  the  assent  of  the  maker,  does  not  affect 

V,  Powers,  supra.    It  is  doubtful  if  an  the  holder's  right  of  action,  Aldous  u. 

indorsee  in  such  a  case  could  recover  Comwell,  Law  Rep.  8  Q.  B.  678,  over- 

upon  the  consideration  giren  for  the  ruling  the  contrary  statement  in  the 

paper.    He  could  not  recorer  against  ^  resolution  of  Pigot's  Case,  11  Coke, 

him  from  whom  he  has  received  it,  27  a;  Goodenow  i;.  Curtis,  88  Mich. 

because  when  he  altered  the  written  606 ;  Curtis  v.  Goodenow,  24  Mich.  18. 

instrument  he  made  it  useless  to  that  ^Q  the  last  two  cases,  an  instrument 

person  as  well  as  to  himself;  and  he  promising  to  pay  money,  but  upon  an 

could  not  recover  against  an  earlier  expressed  condition,  was  changed  by 

party,  because  his  only  privity  with  the  insertion  of  the  words  "or  bearer" 

such  p^rty  arises  upon  the  paper.  after  the  payee's  name ;  and  this  was 

It  matters  not,  in  suing  qpon  the  ^^Id  of  no  effect,  as  the  contract  coul(f 
paper,  even  that  the  alteration  was  fa-  not  thereby  be  made  negotiable, 
vorable  to  the  defendant,  Humphries  v.  So,  too,  it  is  held  that  when  the 
Gwillow,  18  N.  H.  886,  887 ;  the  test  alteration  expresses  only  what  is  im- 
being  simply  whether  the  alteration  plied  by  law  at  the  date  of  the  con- 
makes  the  instrument  prima  fades,  new  tract,  it  is  immaterial,  though  the  law 
note  or  bill,  ib. ;  Chism  v,  Toomer,  27  be  changed  before  the  paper  is  sued 
Ark.  108.  See  also  infra  of  adding  upon,  but  after  its  maturity.  Bridges 
new  parties  to  the  paper.  v.  Winters,  42  Miss.  136.    See  Duerson 

But,  if  the  alteration  was  made  by  v.  Alsop,  27  Gratt.  229.    Secus,  if  the 

mistake  and  afterwards  corrected,  it  alteration  was  fraudulent.    Bridges  v. 

has  no  effect.    Horst  v.  Wagner,  43  Winters. 

Iowa,  873 ;  Krause  v.  Meyer,  82  Iowa,  It  has  also  been  laid  down  that  if  an 

666.    So,  too,  of  an  alteration  made  alteration  conforms  to  the  true  inten- 

necessary  by  an  innocent  mistake ;  the  tion  of  the  parties  to  the  paper,  and  is 

alteration  consisting  merely  in  correct-  honestly  made  to  correct  a  mistake, 

ing  the  mistake.     Horst  v.  Wagner,  and  with  no  intent  of  procuring  an 

supra.  advantage,  it  will  not  vitiate  the  instru- 

And  it  is  held  in  Pennsylvania  that  ment  though  material.    The  law  will 

a  recovery  can  be  had  upon  a  promis-  in  such  a  case  dispense  with  proof  of 

sory  note  as  originally  executed,  not-  an  actual  assent  of   the   maker,  ac- 

withstanding  an  alteration,  if  this  were  ceptor,  or  drawer,  because  the  party's 

not  fraudulent  and  the  rights  of  others  assent  is  to  be  implied.    McRaven  p. 

have  not  intervened.    Koantz  v.  Ken-  Crisler,   68   Miss.   642;- Kershaw   v. 

87 
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Cox,  3  E«p.  246 ;  Enill  v,  Williams,  10  Bat  where  the  maker  of  a  note  giree 

East,  481 ;  Brutt  v.  Ficard,  Ryl.  &  M.  a  new  note  in  lieu  of  an  old  one  which 

87 ;  Clute  tr.   Small,  17  Wend.  288 ;  has  been  altered  materially,  but  with- 

Boyd  V,  Brotherson,   10   Wend.  93;  oat  his  knowledge^  the  new  note  is  yalid 

Herrey  v.   Harvey,  16   Maine,   857 ;  in  the  hands  of  a  bona  fide  holder  for 

Bowers  v,  Jewell,  2  N.  H.  648.    Contra,  valae.     Fraker  v.  Cullnm,  21  Kana. 

Miller  v.  GUleland,  19  Penn.  St.  119 ;  666. 

8.  c.  1  Am.  Law  Reg.  672,  by  a  dirided  The  alteration  complained  of  matt 

coart.  hare  been  made  after  the  defendant 

A  thief  can  pass  a  good  title  to  had  ezecated  his  contract.    It  is  no  de- 

a  negotiable   note,  bill,  or  bond  in-  fence,  for  example,  to  the  acceptor  of  a 

dorsed    by  the   payee   in   blank,  by  bill  against  a  6ofia^{/e  holder  for  raloe 

mere  delivery  (for  valae  and  without  that  the  same  was  fraadalently  altered 

notice) ;   bat  if   the  thief  commit  a  before  his  acceptance.    Ward  v.  Allen, 

forgery  in  transferring  the  paper,  the  2  Met.  68 ;  ante,  p.  568. 

holder  gets  no  title,  notwithstanding  We  have  now  to  consider  what  con- 

the  fact  that  the  act  of  the  forger  was  stitates  a  material  alteration.     As  to 

onnecessary  to  pass  the  title.    Colson  this,  it  is  held  that  an  alteration  of  the 

V.  Amot,  57  N.  Y.  268.  date  of  a  bill  or  note  is  a  material  altera- 

The  supposed  obligation  of  a  party  tlon,  and  renders  the  paper  invalid  eveo 

to  a  forged  note  or  bill  cannot  be  helped  in  the  hands  of  a  bona  fide  holder  for 

oat  by  evidence  of  a  custom  in  favor  value ;  and  that  it  matters  not  that  the 

of  bona  fide  holders  for  value,  —  a  cus-  holder  has  not  been  guilty  of  negligence 

torn  showing  that  they  are  entitled  to  in  taking  the  paper.   Vance  v.  Lowther, 

the  amount  of  the  paper.    Thus,  where  Law  Rep.  1  Ex.  Div.  176.    See  Hirsch- 

a  bank  has  certified  a  raised  check  to  man  v.  Budd,  Law  Rep.  8  Ex.  171.    As 

be  good,  without  knowledge  of  the  forg-  to  the  general  proposition  that  an  altera- 

ery,  and,  still  in  ignorance  of  this  fiu:t,  tion  of  the  date  of  a  note,  bill,  or  check, 

has  paid  the  check,  evidence  is  not  ad-  made  after  execution  or  acceptance,  is 

missible  of  a  custom  by  which  certified  material  and  therefore  fatal,  see  Wood 

checks   are  treated  as  good,  in   the  v.  Steele,  6  Wall.  80 ;  Britton  v.  Dierker, 

hands  of  a  bona  fide  holder  for  value,  46  Mo.  691 ;  Enmons  v.  Meeker,  65  Ind. 

for  the  sum  to  which  they  may  have  821 ;  Kennedy  o.  Lancaster  Bank,  18 

been  raised.    Security  Bank  v.  National  Penn.  St  847 ;  Master  v.  Miller,  4  T.  R. 

Bank,  67  N.  Y.  468.  820 ;  a.  c.  6  T.  R.  687,  in  Ex.  Ch.  * 

The  fact  that  an  altered  note,  bill,  or  Langton  v.  Lazarus,  6  Mees.  &  W.  629. 

check  has  been  restored  to  its  original  The  fact  that  the  alteration  postpones 

condition  does  not  revive  its  validity,  the  time  of  payment  does  not   help 

Citizens'  Bank  v.  Richmond,  121  Mass.  tbe  plamtifE's  case.    Wood  o.  Steele, 

110 ;  Warpole  v.  Ellison,  4  Houst  822 ;  mipra. 

Robinson  v.  Reed,  46  Iowa,  219.    But  If,  however,  there  be  proof  that  the 

see  Kountz  v,  Kennedy,  68  Penn.  St.  187.  alteration  of  the  date  of  a  bill  was  made 

Of  course,  when  the  parties  have  with  the  assent  of  the  acceptor,  or  that 

consented  to  an  alteration,  which  is  he  subsequently  assented,  the  bill  will 

made  accordingly,  a  restoration  to  the  be  good  as  to  him,  though  invalid  as  to 

original  form  of  the  writing  witiiout  all  x>ther  non-assenting  parties.    PaUm 

consent   is    itself  an   alteration,  and  v.  Winter,  1  Taunt  420;  Tarieton  v. 

avoids  the  contract     Beal  v.  Wood,  Shingler,  7  C.  B.  812.     Nor  wiU  it 

6  Mo.  App.  691.  avoid  the  instrument  to  oorrect  a  mia- 
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take  in  (he  date.  Bratt  v.  Picard,  Bjan    commodation  iodorser  delirer  an  ao- 
ib  M.  87.  cepted  bill  to  the  acceptor  to  enable  him 

If  a  note  beginning  "I  promise  to  to  raise  money  by  its  negotiation,  and  the 
pay,"  and  signed  by  several  persons,  be  acceptor  change  a  general  into  a  quail- 
changed  to  '*  We  promise  to  pay,"  the  fied  acceptance  by  designating  a  par- 
non-consenting  parties  are  discharged ;  ticolar  place  of  payment,  the  indorser 
for  the  alteration  wonld  change  a  sev-  will  still  be  liable  to  an  innocent  pur- 
eral  to  a  joint  contract  Humphries  i;.  chaser  for  yalue.  Todd  v.  Bank  of 
Gwillow,'13  N.  H.  885.  Kentucky,   8   Bush,   626;    Rogers   v. 

That  the  addition  ofan  interest  clause  Poston,  1  M^t.  (Ky.)648;  Whitesides 
to  a  complete  note  or  bUl  avoids  the  o.  Northern  Bank,  nipra,  Comp.  ante, 
instrument  even  in  the  hands  of  a  bona    p.  576. 

Jide  holder  for  value  has  already  been  The  addition  of  another  name  to 
seen.  Holmes  v.  Trumper;  .Bradley  that  of  the  maker  of  a  note,  without 
V,  Mann,  87  Mich.  1;  Glc^er  v,  Rob-  the  consent  of  the  maker,  after  its 
bins,  49  Ala.  219.  Adding  the  words  complete  execution  and  delivery,  is 
"to  bear  legal  interest,"  without  au-  a  material  alteration.  Hamilton  v, 
thority,  destroys  the  instrument.  Loch-  Hooper,  46  Iowa,  515;  Dickerman  v, 
nane  v.  Emmerson,  11  Bush,  69.  So  of  Miner,  48  Iowa,  508 ;  Lunt  v.  Silver, 
an  alteration  by  adding,  that  interest  is  5  Mo.  App.  186 ;  Haskell  v.  Champion, 
payable  annually  or  semi-annually  is  80  Mo.  1B8 ;  Bowers  v.  Briggs,  20  Ind. 
fatal.  Marsh  V.  Griffin,  42  Iowa,  408;  139;  Henry  v,  Coates,  17  Ind.  161; 
Blakey  v,  Johnson,  13  Bush,  197 ;  La-  Crandall  v.  First  National  Bank,  61 
mar  v.  Brown,  56  Ala.  157.  Ind.  849 ;  Wallace  v.  Jewell,  21  Ohio, 

It  is  also  a  material  alteration  to    171 ;  Gardner  v.  Walsh,  5  El.  &  B.  82. 
strike  out  the  words  "  after  maturity,"         But  the  fact  that  the  payee  of  a 
where  interest  is  made  payable  "  after    note  procures  the   signature   to    the 
maturity."    Brooks  v.  Allen,  62  Ind.    same  of  an  additional  surety,  without 
401.  the  consent  of  the  original  surety,  is 

Alteration  of  the  name  of  the  payee  not  an  alteration  to  discharge  the  new 
is  material.  Stoddard  v,  Penniman,  surety;  though  he  executed  the  note 
108  Mass.  866 ;  s.  c.  113  Mass.  386.  solely  because  of  the  apparent  liability 
But  consent  purges  the  offence  and  of  the  original  surety,  who  was  now 
makes  the  note  good%  118  Mass.  886.  availing  himself  of  the  addition  as  a 
The  same  is  true  of  changing  "  to  the  defence.  Crandall  v.  First  National 
order  of  A."  to  "  to  A.  or  bearer : "  this  Bank,  61  Ind.  349. 
is  material  and  fatal.  Union  Bank  r.  So,  too,  it  has  been  decided  that 
Roberts,  45  Wis.  878.  where  the  defendant  has  signed  a  note 

To  add  to  a  negotiable  note  or  bill  for  other  makers,  and  has  then  in- 
such  words  as,  "  payable  at  the  Bank  trusted  it  to  them  to  obtain  money 
of  S.,"  also  avoids  the  instrument  in  thereon,  and  they  have  procured  other 
the  hands  of  a  bona  Jide  holder  for  names  as  further  security  to  the  pur- 
value.  Southwark  Bank  v.  Gross,  85  chaser,  the  defendant  is  liable  if  the 
Penn.  St.  80;  Nazro  r.  Fuller,  24  purchaser  took  without  notice  of  the 
Wend.  374 ;  Sudler  v.  Collins,  2  Houst.  understanding  of  the  defendant.  Keith 
588 ;  Whitesides  v.  Northern  Bank,  10  v.  Goodwin,  81  Vt.  268,  distinguishing 
Bush,  501 ;  Cowie  v.  Halsall,  4  Barn.  &  Gardner  v.  Walsh,  tup-a,  and  that  class 
Aid.  197 ;  Burchfield  v.  Moore,  8  El.  &  of  cases,  on  the  ground  that  the  addi- 
B.  683.    But  it  is  held  that  if  an  ac-    tion  had  been  made  after  the  note  had 
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become  eflbctual  as  a  contract  by  do-  The  ratification  need  not  be  based 

livery.    But  qiuere  if  (upon  the  sup-  upon  a  consideration.    Cravens  v.  Gilli- 

position  that  the  addition  of  a  name  \tM,  supra;  First  National  Bank  0.  Gay, 

after  the  note  is  complete  is  an  alter-  supra. 

ation)  cases  like  Keith  v,  Goodwin  are  It  is  clear  than  an  erasure  of*  in- 

not  now  to  be  treated  as  coming  within  dorsements  subsequent  to  the  indorse- 

the  later  authorities  considered  earlier  ment  of  the  payee  may  tib  made  by  a 

in  this  note,  so  as  to  discharge  the  de-^  bona  fids  indorsee  for  value  of  a  bill  or 

fendant  even  though  he  was  somewhat  note.    Hayden  v,  Goodnow,  89  Conn, 

negligent  1  164.    Such  an  act  in  no  way  affects 

The  addition  of  another  signature  the  liability  of  prior  parties,  and  is  a 

in  the  nature  of  an  indorsement,  how-  matter  of  every-day  occurrence  in  the 

ever,  though  put  upon  the  £ice  of  the  courts. 

paper,  cannot  be  made  ground  of  ob-  Proot  of  the  signature  to  a  note  or 
Jection.  Ex  parte  Yates,  2  DeG.  &  J.  bill  affords  prima  facie  evidence  of  the 
191.  genuineness  of  the  body  of  the  instru- 
Figures  in  the  margin  are  said  to  ment;  but  if  any  question  is  raised 
be  no  part  of  a  bill  or  note;  and- an  upon  this  point,  and  evidence^ intro- 
alteration  making  them  conform  to  duced  by  the  defendant,  it  devolves 
the  body  of  the  paper,  though  without  upon  the  plaintiff,  according  to  '  the 
consent  of  the  defendant,  has  no  effect,  rule  in  Massachusetts  at  least,  to  es- 
Woolfolk  V.  Bank  of  America,  10  Bush,  tablish  the  genuineness  of  the  paper. 
604.  Simpson  v.  Davis,  119  Mass.  269 ;  Da- 
It  has  also  been  held  to  be  no  alter-  vis  v.  Jenny,  1  Met.  221,  224 ;  Wilde  9. 
ation  for  the  person  to  whom  a  note  Ormsby,  6  Cush.  314.  See  Bibert  «. 
is  given  in  blank,  save  the  figures  for  McClelland,  8  Bush,  677. 
the  amount,  placed  on  the  upper  mar-  In  Simpson  v.  Davis,  supra,  the 
gin  of  the  note,  to  change  the  figures  following  instruction  of  the  lower  court 
and  fill  up  the  note  accordingly,  was  held  correct.  The  proof  of  the 
Schryver  v.  Hawkes,  22  Ohio  St.  806.  signature  of  a  party  to  a  note  is  prima 
See,  however,  ante,  pp.{  549,  660,  674,  facie  evidence  that  the  whole  body  of 
where  the  question  of  negligence  in  con-  the  note  is  the  act  of  said  party.  But 
nection  with  alterations  is  considered,  sudi  proof  is  merely  prima  facie,  and 
Although  a  signature  is  forged,  if  when  (as  in  that  case)  proper  plead- 
knowing  the  fact  and  intending  to  ings  present  the  issue,  the  plaintiff  is 
accept  it,  the  defendant  acknowledge  bound  to  prove  affirmatively  that  the 
it  as  his  own,  he  thus  assumes  the  note  declared  upon  and  put  in  evi- 
paper,  and  is  bound  as  though  the  dence  is  substantially  the  note  made 
signature  were  genuine.  Wellington  by  the  defendant ;  and  when  evidence 
V.  Jackson,  121  Mass.  157  ;  Bartlett  v.  has  been  offered  by  the  defendant  tend- 
Tucker,  104  Mass.  886, 341 ;  Greenfield  ing  to  show  a  material  alteration,  the 
Bank  v.  Crafts,  4  Allen,  447.  But  the  burden  of  proof  is  with  the  plaintiff 
evidence  of  assent  to  an  alteration  to  satisfy  the  court  or  Jury,  upon  the 
should  be  clear.  Swift  v.  Barber,  28  whole  case,  that  the  note  so  declared 
Mich.  608.  And  there  must  be  full  upon  was  in  substance  and  effect  the 
knowledge  of  the  facts.  Cravens  v.  note  of  the  defendant. 
Gillilan,  63  Mo.  28;  First  National  In  approving  this  instruction,  [the 
Bank  v.  Gay,  68  Mo.  38 ;  German  Bank  Supreme  Court  took  occasion  to  say 
V.  Dunn,  62  Mo.  79.  that  the  same  rule  applied  to  such  a 
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CMe  aa  applied  when  a  want  of  con-  whether  hefore  or  after  the  defendant 

•iderationjs  relied  upon  as  the  defence  signed,  the  anthoritiea  are,  however, 

to  a  promissory  note  :  the  burden  of  conflicting.    See  Gooch  v.  Bryant,  1 

proof  is  upon  the  plaintiff,  upon  the  Shep.  890 ;  Beaman  v,  Russell,  20  Yt 

whole  evidence,  to  establish  the  fact.  206;  Jackson  r.  Osborn,  2  Wend.  550; 

Simpson  v,  Davis,  tupra.    Endioott,  J.,  Jackson  v.  Jacoby,  9  Cowen,  125;  Her- 

referring  tcr  the  following  cases  as  to  rick  v.  Malin,  22  Wend.  888 ;  Smith  v. 

oonsideration :    Delano  v.  Bartlett,  6  McGowan,  8  Barb.  404 ;  Hayden  v. 

Cush.  ]{64 ;  Morris  r.  Bowman,  12  Gray,  Goodnow,  40  Conn.  164 ;  Cole  v.  Hills, 
407 ;  Powers  v.  Bussell,  13  Pick.  69, 76;  *  44  N.  H.  227 ;  Humphries  v.  Gwillow, 

anU,  p.  90.  13  N.  H.  385 ;  Hills  v.  Barnes,  11  N.  H. 

In  like  manner,  it  is  held  in  Michi-  895 ;   Henman  v,  Dickinson,  8  Bing. 

gan  that  where  evidence  is  given  on  188. 

both  sides  as  to  the  time  when  an  altera-  The  English  authorities  appear  to 

tion'iwas^made,  the  burden  of  proof  agree  with   those   of  Massachusetts, 

rests  upon  the  plaintiff  to  establish  the  They  are  reviewed  down  to  1850  in 

note  or  bill  which  he  sues  upon.    Wil-  Wilde  v.  Armsby,  iupra.    Hemming  v, 

lett  17.  Shepard,  84  Mich.  106 ;  Atwood  Ti^nery,  9  Ad.  &  £.  926 ;  Bishop  v. 

V.  Cornwall,  25  Mich.  142.    See  Chism  Chambre,   Moody  &   M.    116;   s.  o. 

V,  Toomer,  27  Ark.  108.  8  Car.  &  P.  55 ;  Henman  v.  Dickinson, 

But  whether  it  is  actually  necessary  5   Biof^.    183;    Knight   v.    Clements, 

in  Massachusetts  for  the  defendant  to  8  Nev.  &  P.  875 ;  s.  o.  8  Ad.  &  £. 

go  as  far  as  was  done  in  Simpson  v,  215;  Clifford  v,  Parker,  2  Man.  &  G. 

Davis,  supra,  and  in  Wilde  v.  Armsby,  909 ;  Cariss  i;.  Tattersall,  2  Man.  &  G. 

6  Cush.  314,  and  introduce  evidence  of  890;  Whitfield  v.  Collingwood,  1  Car. 

the  time  of  the  alteration  was   not  &  E.  825 ;  Taylor  v.  Mosely,  6  Car.  & 

clearly  stated  in  either  of  those  cases.  P.  278. 

It  appears,  however,  from  Ely  v,  Ely,  It  is  laid  down  in  Connecticut,  that, 

6  Gray,  489,  that  it  is  not  necessary,  where  an  erasure  or  alteration  is  found 

It  was  there  held  wrong  to  instruct  the  in  an  instrument  under  which  a  party 

jury  that,  in  the  absence  of  all  proof  to  derives  his  title,  and  the  adverse  party 

the  contrary,  the  ipresumption  of  law  claims  that  such  erasure  or  alteration 

was  that  interlineations.and  alterations  was  improperly  made,  the  jury  are, 

were  made  prior  to  or  contemporane-  from  all  the  circumstances  before  them, 

ously  with  the  execution  of  the  instru-  to  determine  whether  the  instrument  is 

ment  in  question,  a  mortgage ;  and  this  thereby  rendered  invalid.    Hayden  v, 

too,  though   in   fact  the  alterations,  Goodnow,  39    Conn.  164;    Bailey  v. 

upon  inspection,  gave  some  color  to  Taylor,  11  Conn.  541.    The  burden  of 

the  position  of  the  plaintiff  tiiat  they^  accounting  for  the  erasure  or  alteration 

were  made  before  or  at  tlie  time  of  ex-  is  not  necessarily  on  the  party  produo- 

ecution.    The  court  said  there  was  no  ing  the  instrument,  according  to  the 

rach  legal  presumption,  and  that  the  rule   in    Connecticut.     lb.    See  also 

plaintiff  must  prove  the  genuineness  Cole  v.  Hills,  44  K.  H.  227,  284,  to  the 

of  the  instrument  and  that  the  altera-  same  eflbct. 

Uons  were  honestly  and  properly  made.  The  alteration  of  an  instrument  by 

See  Wilde  v.  Armsby,  tupra.  a  stranger  (an  act  called  spoliation)  has 

Ab  to  the  existence  of  a  presumption  no  effect  upon  the  rights  or  obligations                           ' 

(apart  from  evidence)  concerning  the  of  the  parties.    Langenberger  v.  Kroe- 

time  when  an  alteration  was  made,  ger,  48  Cal.  147 ;  Brooks  v.  Allen,  62 
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Ind.  401 ;  State  v.  Berg,  60  Ind.  496 ;  v.  Walter,  84  Mich.  118 ;  Gibbs  9.  Lina- 
Cochran  v.  Nebeker,  48  Ind.  469 ;  1  bury,  22  Mich.  479 ;  Barson  v.  Hirnt- 
Greenleaf,  Evidence,  §  666.  ington,  21  Mich.  416 ;  De  Camp  v. 
It  is  difficultf  however,  in  some  cases  Hamma,  20  Ohio  St.  467 ;  Ross  v.  Do- 
to  determine  who  is  a  stranger  within  land,  29  Ohio  St.  478 ;  Winchell  v. 
the  rule.  The  most  that  can  be  said  Crider,  29  Ohio  St.  480;  Shirts  v. 
by  way  of  a  general  proposition  of  law  Oveijohn,  60  Mo.  806 ;'  Frederick 
is  that  every  person  is  a  stranger  who  v.  Clemens,  60  Mo.  818 ;  Corby  v. 
has  neither  actual  nor  presumptive  Weddle,  67  Mo.  462 ;  Martin  v.  Smylee, 
authority  to  act  for  the  defendant.  66  Mo.  877 ;  Briggs  r.  Ewart,  61  Mo. 
And  no  one  has  presumptive  authority  246 ;  Griffiths  v.  Kellogg,  89  Wis.  290 ; 
who  has  not  been  held  out  by  the  Butter  v.  Cams,  87  Wis.  61 ;  Walker 
defendant,  either  direcUy  or  by  a  course  p.  Ebert,  29  Wis.  194 ;  Kellogg  o.  Stei- 
of  conduct  equivalent  to  a  direct  hold-  ner,  29  Wis.  026;  Abbott  v.  Rose,  62 
ing  out,  as  having  the  right  to  do  the  Maine,  194 ;  Whitney  v.  Snyder,'  2 
act  in  question.  See  Brooks  v,  Allen,  Lans.  477  ;  Chapman  v.  Rose,  66  N.  T. 
aupra,  and  ^tna  Ins.  Co.  v,  Winchester,  187. 

43  Conn.  891,  that  an  alteration  made  The  general  result  of  the  authori- 
by  a  person  to  whom  a  note  is  delivered  ties  may  be  thus  stated :  When  the 
as  agent  of  the  payee  is  fatal,  if  he  evidence  shows  that,  without  negli- 
had,  in  fact,  no  authority  to  alter  it.  gence  on  the  part  of  the  defendant,  he 
Ante,  p.  676.  was  imposed  upon  by  the  fraudulent 
§  4.  Want  o/Asgent.  Fraud.  —  The  representations,  tricks,  or  artifice  qf 
difference  between  the  class  of  cases  another  party  to  the  paper,  as  to  the 
heretofore  under  consideration  and  nature  of  the  contract  he  was  signing, 
those  represented  by  the  principal  case,  and  the  defendant  signed  the  instm- 
Foster  v,  Mackinnon,  is  that,  while  in  ment  innocently,  without  knowing  that 
those  already  considered  a  valid  con-  it  was  a  bill,  note,  or  check,  and  under 
tract  was,  in  fact,  at  one  time  executed,  the  belief  thus  caused  that  it  was  an- 
and  its  validity  destroyed  by  a  subse-  other  sort  of  instrument,  there  can  be 
quent  act,  in  cases  like  Foster  v.  Mac*  no  recovery  against  him  by  any  per- 
kinnon,  no  assent  was  ever  given  to  the  son.  If,  however,  the  defendant  were 
execution  of  the  contract  in  question,  guilty  of  negligence  in  not  ascertain- 
There  is  another  distinction  worthy  ing  the  nature  of  the  engagement  to 
of  notice  between  the  two  classes ;  to  which  he  was  giving  his  signature,  he 
wit,  that,  while  by  most  of  the  later  will  be  liable  to  any  holder  into  whose 
authorities  mere  negligence  in  the  de-  hands  the  pap^r  may  pass  for  value 
fendant  will  not  preclude  him  from  and  without  notice  of  the  facts,  and  to 
alleging  an  alteration  after  he  signed  any  one  claiming  under  such  a  holder, 
his  name  to  the  paper,  negligence  in  though  himself  not  a  bona  fidt  holder 
respect  of  the  contract  itself  to  be  exe-  for  value.  As  to  this  last  point  (the 
cnted  will,  by  inference  from  Foster  v.  general  right  of  a  holder  to  recover 
Macldnnon  and  other  cases,  preclude  upon  the  title  of  an  earlier  party),  see 
him  from  alleging  against  an  innocent  Cromwell  v.  Sac  County,  96  U.  S.  61, 
indorsee  for  value  that  he  never  as-  68 ;  oxdt,  pp.  489,  606. 
sented  to  the  contract  to  which  his  It  is  held,  however,  in  Indiana  and 
name  is  signed.  In  other  words,  if  in  Iowa,  that  one  who  executes  a  note 
there  be  no  alteration,  negligence  will  without  reading,  upon  a  false  repre- 
be  equivalent  to  assent    See  Anderson  sentation  that  it  is  an  engagement  of 
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another  kiDd,  caonot  set  up  the  fhiud  eyen  though  the  maker  cannot  explain 

against  a  bona  fide  holder  for  ralue.  just  how  the  device  or  trick  was  made 

Kimhle  v.  Christie,  66  Ind.  140 ;  Nebe-  successftil.    Champion  v.  Ulmer,  70  HI. 

ker  V.  Cutsinger,  48  Ind.  486 ;  Wright  822.    See  Gibbs  v.  Linabury,  22  Mich. 

V,  Flinn,  83  Iowa,  169.  479.    But  this  has  been  made  the  sub- 

The  court  of  Illinois  hold  that  where  ject  of  statute. 
the  execution  of  a  promissory  note  has        It  is  hardly  necessary  to  say  that  a 

been  obtained  through  the  usual  device  blank    piece   of  paper   containing   a 

of  men  who  go  about  the  country  as  man's  signature  cannot  be  filled  up  in 

dealers  in  patent-rights  or  new  inven-  the  form  of  a  promissory  note  so  as  to 

tions,  with  papers  so  prepared  as  to  bind  the  party  whose  name  has  thus 

obtain  the  signatures  of  the  people  to  been  used,  even  in  favor  of  a  bona  fide 

promissory  notes,  when  the  latter  have  holder  for  value,  unless  there  was  an 

no  intention  of  executing  such  instru-  intention  to  that  effect.    Cline  v,  Guth- 

ments,  the   paper  is  not  enforceable  rie,  42  Ind.  227 ;   Caulkins  o.  Whisler, 

against  the   maker.    And  this,  too,  29  Iowa,  496. 
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DISCHARGING  DRAWER  OR  INDORSER 


Okie  t;.  Spenceb. 

(2  Wharton,  258.    Supreme  Court  of  Pennsylvania,  December,  1836.) 

Additional  secwrity.  Extension  of  time,  —  If  the  holder  of  a  promissory  note  take 
a  check  upon  a  bank  from  the  maker,  dated  six  days  after  the  maturity  of 
the  note,  the  check  to  be  in  full  satisfaction  of  the  note,  if  paid,  this  operates 
as  an  extension  of  time  to  the  maker,  and  discharge  an  indorser. 

At  the  maturity  of  the  note  in  question,  the  holder  took 
from  the  maker  a  draft  on  other  parties,  payable  six  days 
afterwards,  to  be  in  full  satisfaction  of  the  note,  if  duly  paid. 

Kennedy,  J.  The  defendant  here,  having  indorsed  the 
note  in  question  for  the  accommodation  of  the  drawer,  and 
therefore  being  regarded  as  a  surety  merely,  it  is  admitted 
that,  if  further  time  was  given  when  it  fell  due  by  the  holder 
to  the  drawer  for  the  payment  thereof,  the  defendant  is  thereby 
discharged.  And  the  only  question  to  be  decided  is,  whether 
from  the  facts  set  forth  by  the  defendant  in  his  special  plea, 
to  which  the  plaintiff  has  demurred,  the  law  will  imply  an 
agreement  made  on  the  8d  of  May,  the  day  the  note  became 
payable  by  the  holder  of  it,  to  give  further  time  until  the  6th 
of  the  same  month  to  the  drawer  for  the  payment  thereof. 

Had  the  defendant  pleaded  the  general  issue  only,  and 

under  it,  as  he  certainly  might,  given  evidence  of  the  facts 

*  set  forth  in  his  special  plea,  and  the  truth  of  them  had  been 
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clearly  established  by  the  evidence  or  the  admission  of  the 
plaintiff,  without  more  having  been  shown  to  the  jury,  it 
would  undoubtedly  have  been  the  duty  of  the  court  io  have 
instructed  the  jury  that  the  facts  thus  established  implied  an 
agreement  on  the  part  of  the  holder  of  the  note,  for  an  ade- 
quate consideration  received  by  him,  to  give  time  to  the 
drawer  for  the  payment  of  it,  without  having  the  consent  of 
the  defendant ;  and  that  the  latter  was  thereby  discharged 
from  his  liability  as  indorser.     In  the  absence  of  all  proof  to 
the  contrary,  it  cannot  be  supposed  here  that  the  drawer, 
when  the  note  had  become  payable,  could  have   had  any 
other  motive  for  giving  the  check  of  himself  and  his  partner, 
securing  the  payment  of  it  at  the  expiration  of  six  days,  than 
that  of  procuring  indulgence  for  that  space  of  time  upon  his 
note  from  the  holder  of  it.     That  such,  too,  must  have  been 
the  understanding  of  them  both  at  the  time  seems  to  be  the 
necessary  inference  from  the  facts  stated,  if  our  judgments  are 
to  be  guided  in  this  respect  by  what  we  know  to  be  the  com- 
mon and  ordinary  motives  which  generally  influence  and  pro- 
duce such  arrangements.     Marshall,  th^  partner  of  the  drawer 
of  the  note,  does  not  appear  to  have  been  bound  for  the  pay- 
ment of  it  in  any  way  before  it  fell  due,  which  tends  generally 
to  strengthen,  and,  in  truth,  to  make  the  inference  that  the 
check  was  given  to  procure  further  time  for  the  payment  of 
the  note  irresistible.     And,  although  the  check  cannot  be 
considered  as  having  been  taken  in  satisfaction  of  the  note, 
nor  as  having  extinguished  it,  yet  the  right  of  the  holder  to 
proceed  against  the  drawer,  to  enforce  the  payment  of  it  by 
suit,  was  thereby  suspended  until  after  the  expiration  of  the 
six  days.    It  was  in  effect  changing,  without  the  consent  of 
the  defendant,  the  terms  upon  which  he  had  agreed  as  in- 
dorser to  become  liable  for  the  payment  of  the  note,  and 
depriving  him  of  the  right  to  pay  the  note  at  maturity,  if  the 
drawer  failed  to  do  so,  and  then  to  sue  him  immediately  for 
it,  and  therefore  amounted  to  a  release  of  him  from  his  lia- 
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bility.  He  had  gaarantied  by  his  indorsement  the  payment 
of  the  note  on  the  8d  of  May,  1883 ;  and  it  was  not  compe- 
tent for  the  holder  and  the  drawer,  without  his  concurrence, 
to  extend  his  guaranty  to  the  9th  of  that  month,  which  would 
clearly  have  been  the  effect  of  their  agreement  and  the  giving 
of  the  check,  if  the  defendant  were  still  to  be  held  liable  for 
the  payment  of  the  note.  That  the  holder,  by  accepting  the 
check,  put  it  out  of  his  power  to  proceed  on  the  note,  by  suit 
against  the  drawer,  until  after  the  six  days,  cannot,  as  it  ap- 
pears to  me,  be  controverted  upon  any  ground. that  would 
seem  to  be  consistent  with  the  nature  of  the  transaction,  and 
what  must  have  been  the  intent  of  the  parties.  Had  the 
drawer  given  his  own  check  merely,  for  the  payment  of  the 
note  at  the  expiration  of  the  six  days,  there  might  have  been 
some  color  for  saying  that  he  had  not  thereby  precluded  him- 
self from  bringing  suit  on  it  during  that  period,  because  it 
might  then  have  been  argued  with  great  plausibility,  if  not 
correctly,  that  he  had  obtained  by  it  no  additional  security, 
and  consequently  no  adequate  consideration  to  make  a  promise 
of  indulgence  binding ;  that  by  the  check  he  acquired  nothing 
except  the  personal  responsibility  of  the  drawer,  which  he  had 
before  by  virtue  of  the  note ;  and  therefore,  had  he  even  made 
an  express  promise  of  indulgence  for  the  six  days,  it  might 
have  been  alleged  that  he  would  not  have  been  bound  by  it, 
for  want  of  a  sufficient  consideration  ;  but,  as  the  case  is  pre- 
sented by  the  special  plea  and  demurrer,  no  such  argument  can 
be  advanced  or  pretended  ;  for,  by  the  check,  the  holder  of  the 
note  received  the  additional  responsibility  of  Marshall,  as  a 
security  for  the  payment  of  it ;  and  it  would  therefore  seem 
almost  impossible  to  imagine  any  other  reason  for  giving  such 
additional  security  than  that  of  procuring  an  extension  of 
payment  for  the  six  days.  It  is  true  that  it  may  seem  to  have 
been  but  a  short  indulgence  ;  but,' being  a  suspension  of  the 
right  of  the  holder  of  the  note  to  sue  the  drawer  upon  it 
during  that  period,  it  operated  as  effectually  to  discharge  the 
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defendant  from  his  liability  as  if  it  had  been  six  years ;  for,  in 
either  case,  to  hold  the  defendant  to  be  still  bound  by  his 
indorsement  would  be  making  him  liable  upon  terms,  and,  in 
short,  for  the  fulfilment  of  a  contract  different  from  what  he 
had  ^reed  to.  The  time  of  payment  mentioned  in  a  note  is 
always  a  very  material  part  of  it ;  and  if  it  may  be  enlarged 
without  the  consent  of  the  indorser,'  and  he,  notwithstanding, 
be  held  liable  upon  his  indorsement,  there  is  no  reason  why  the 
amount  may  not  also  be  enlarged ;  but  it  is  obvious  that 
Aothing  of  the  kind  can  be  done  without  operating  great 
injustice  towards  him,  and  therefore  it  is,  if  it  be  done,  it  shall 
release  him  from  his  liability.  Every  man,  as  long  as  he  is  a 
free  agent,  must  be  permitted  to  declare  the  terms  upon 
which  he  is  willing  to  incur  an  obligation ;  and,  having  done 
80,  it  cannot  be  altered  in  any  material  point  whatever  with- 
out his  consent,  nor  yet  any  thing  be  done  which  may  affect 
his  rights  in  relation  thereto. 

The  counsel  for  the  plaintiff  has  cited  in  opposition  to  this 
the  case  of  Pring  v.  Clarkson,  1  Barn.  &  C.  14 ;  s.  c.  8  Eng. 
Com.  Law,  10,  where,  a  bill  of  exchange  having  been  dishon- 
ored, the  acceptor  transmitted  a  new  bill  for  a  larger  amount 
to  the  payee,  without  having  had  any  communication  with 
him  respecting  the  first.  The  payee  discounted  the  second 
bill  with  the  holder  of  the  first,  which  he  received  back  as 
part  of  the  amount,  and  afterwards,  for  a  valuable  considera- 
tion, indorsed  it  to  the  plaintiff.  It  was  held  that  the  second 
bill  was  merely  a  collateral  security,  and  that  the  receipt  of  it 
by  the  payee  did  not  amount  to  giving  time  to  the  acceptor 
of  the  first  bill,  so  as  to  exonerate  the  drawer.  Mr.  Chief 
Justice  Abbott,  in  pronouncing  the  opinion  of  the  court,  says: 
^^  In  no  case  has  it  been  said  that  taking  a  collateral  security 
from  the  acceptor  shall  have  that  effect,"  —  that  is,  of  dis- 
charging  the  other  parties  to  the  bill,  —  and  concludes  by  say- 
ing :  ^^  Here  the  second  bill  was  nothing  more  than  a  collateral 
security."    Now,  it  is  not  easy  to  perceive  why  a  collateral 
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security  should  not  have  such  an  effect ;  for  surely  there  is 
nothing  in  the  nature  of  it  which  renders  the  giving  or  the 
taking  of  it  inconsistent  with  the  holder's  agreeing  to  give 
time  to  the  acceptor  of  a  bill  or  the  drawer  of  a  note.  On 
the  contrary,  such  indulgence  may  be,  and  doubtless  is  in  most 
cases,  the  very  consideration  upon  which  the  collateral  security 
is  given  and  obtained ;  and,  as  I  have  endeavored  to  'show, 
makes  the  case,  in  the  absence  of  proof  of  an  express  agree- 
ment to  give  time,  still  stronger  in  favor  of  an  implied  agree- 
ment to  that  effect  than  where  there  is  nothing  more  givep 
than  a  bare  renewal  of  the  promise  by  the  acceptor  of  the 
original  bill,  or  the  drawer  of  the  •  former  note,  to  pay  the 
amount  at  a  future  date.  But  Chief  Justice  Abbott  was 
mistaken  when  he  said :  ^^  In  no  case  had  it  been  said  that 
taking  a  collateral  security  from  the  acceptor  shall  have  that 
effect ; "  for,  in  Gould  v.  Robson,  8  East,  576,  decided  some 
fifteen  years  before,  it  was  not  only  said,  but  the  case  itself 
turned  upon  the  very  point.  There  the  holder  of  the  bill  of 
exchange,  when  it  fell  due,  after  taking  part  payment  of 
the  acceptor,  agreed  to  take  a  new  acceptance  from  him  for 
the  remainder,  payable  at  a  future  day,  but  in  the  mean  time 
the  holder  to  keep  the  original  bill  in  his  hands  as  security ; 
and  it  was  held  that  it  amounted  to  a  gpiving  of  time  and  a 
new  credit  to  the  acceptor,  and  therefore  discharged  the  in* 
dorser.  Besides,  the  authority  of  Pring  and  Clarkson  has 
been  doubted  by  the  profession.  Mr.  Ghitty,  in  his  Treatise 
on  Bills,  442,  8th  Eng.  ed.,  after  repeating  the  principle  laid 
down  in  it,  adds :  ^^  But  it  is  submitted  that  the  mere  receiv- 
ing further  security,  payable  at  a  future  day,  would  in  general 
imply  an  engagement  to  wait  till  it  becomes  due."  See  also 
Bayley,  Bills,  5th  ed.  845,  note  31,  and  Chitty,  Jr.,  Bills,  ed.  of 
1834,  100  w.  a.  note  1 ;  and  in  Kendrick  v.  Lomax,  2  C.  &  J. 
405,  it  would  seem  to  be  overruled ;  for  it  was  decided  there 
that  the  holder,  by  taking  a  renewed  bill,  impliedly  agrees  to 
give  time  until  it  becomes  due,  and  cannot  sue  in  the  interim 
on  the  original  bill.  *  Judgment  affirmed. 
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MgLehobe,  Plaintiff  in  Error,  t;.  Powell  and  Othebs, 

Defendants  in  Error. 

(12  Wheaton,  554.    Supreme  Court  of  the  United  States,  January,  1827.) 

Agreement  for  delay. — Mere  agreemeut  by  the  holder  with  the  drawer  of  a  bill 
of  exchange  for  delay,  made  without  con8ideratioD,  and  not  communicated 
to  tlie  indoreer,  does  not  discharge  the  indorser. 

The  case  is  stated  in  the  opinion  of  the  court. 

Stoby,  J.  This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  West  Tennessee. 

The  original  action  was  assumpsit,  brought  by  Powell, 
Fosters,  &  Co.,  as  holders  of  a  bill  of  exchange,  drawn  by 
one  Thomas  Fletcher,  in  May,  1819,  at  Nashville,  upon 
Messrs.  McNeil,  Fisk,  &  Rutherford,  at  New  Orleans, 
payable  to  Thomas  Read,  or  order,  for  $2,000  in  sixty  days 
after  date,  and  by  him  indorsed  to  the  defendant,  John  C. 
McLemore,  and  by  him  to  the  plaintiffs.  The  bill,  upon  pre- 
sentment for  acceptance,  was  dishonored,  and  due  notice  of 
the  dishonor  was  given  to  the  defendant. 

At  the  trial,  upon  the  general  issue,  Thomas  Fletcher,  the 
drawer,  was,  under  a  lease  from  the  defendant,  McLemore, 
examined  as  a  witness,  and,  among  other  things,  testified 
that,  in  the  month  of  October  following  the  dishonor  of  the 
bill,  ^^  one  of  the  plaintiffs  applied  to  him  at  Nashville  for  the 
money  on  the  bill,  and  threatened  to  sue  immediately  if  an 
arrangement  was  not  made  to  pa/  the  bill.  The  witness 
then  proposed  to  the  plaintiff,  if  he  would  indulge  him  four 
or  five  weeks,  he  would  himself,  to  a  certainty,  pay  the  bill. 
To  this  the  plaintiff  agreed,  and  told  the  witness  he  was 
going  to  Louisville,  Kentucky,  and  would  return  by  Nash- 
ville, about  the  expiration  of  that  time,  and  would  receive 
said  payment.    Since  said  time  the  witness  has  never  seen 
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said  plaintiff."  The  witness  farther  testified  that  the  de- 
fendant was  an  accommodation  indorser  for  him  on  the  bill ; 
that  the  plaintiff  told  him  that  the  bill  would  be  left  with  a 
Mr.  Washington,  at  Nashville;  that  he  expected  he  would 
himself  be  at  that  place  at  the  time  agreed  on,  but  that,  if  he 
did  not  come,  he  would  give  the  instructions  to  Mr.  Wash- 
ington, by  letter,  what  to  do  if  the  witness  did  not  pay  at  the 
expiration  of  the  time  agreed  on.  It  did  not  appear  that  any 
consideration  was  paid  or  stipulated  for  this  delay ;  and  no 
suit  was  commenced  until  after  this  period  had  elapsed.  The 
district  judge  instructed  the  jury  that,  if  they  believed  the  con- 
versation above  stated  amounted  to  no  more  than  an  agree- 
ment that  a  suit  should  not  be  brought  for  four  or  five  weeks, 
and  that  no  premium  or  consideration  was  given  or  paid,  or  to 
be  paid  by  Fletcher,  the  indorsers  were  not  discharged  ;  that 
an  agreement  for  giving  day  must  be  an  obligatory  contract 
for  a  consideration  which  ties  up  the  hands  of  the  creditor 
and  disables  him  from  suing,  thereby  affecting  the  interests 
and  rights  of  the  indorser ;  that  the  indorser  has  a  right  to 
require  and  demand  of  the  creditor  to  bring  a  suit  against 
the  drawer,  and  if  he  has  disabled  himself  from  bringing  a 
suit  by  a  contract  for  a  consideration,  he  has  thereby  released 
the  indorser ;  and  that  if  the  jury  were  satisfied  from  the 
testimony  that  time  was  given  for  a  valuable  consideration 
paid  or  to  be  paid,  or  that  a  new  security  was  taken  by  the 
holder,  that  the  indorser  was  discharged  and  absolved  from 
all  the  obligations  of  the  indorsement. 

Under  this  instruction,  the  jury  found  a  verdict  for  the 
plaintiffs,  upon  which  there  was  judgment  given  in  their  favor. 
A  bill  of  exceptions  was  taken  to  the  charge  of  the  court ; 
and  the  present  writ  of  error  is  brought  for  the  purpose  of 
ascertaining  its  legal  correctness. 

It  is  unnecessary  to  give  any  opinion  upon  tfiat  part  of  the 
charge  which  respects  the  right  of  an  indorser  to  require  the 
holder  to  commence  a  suit  against  the  drawer.    In  general. 
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the  indorser,  by  paying  the  bill,  has  a  complete  power  to 
reinstate  himself  in  the  possession  and  ownership  of  the  bill, 
and  thus  to  entitle  himself  to  a  personal  remedy  on  the  in- 
strument against  all  antecedent  parties.  The  same  reason, 
therefore,  does  not  exist,  as  may  in  common  cases  of  surety* 
ship,  to  compel  the  creditor  to  active  diligence  by  suit  agains^ 
the  principal.  Without  expressing  any  opinion  on  this  point, 
it  is  sufficient  to  say  that  the  error,  if  any,  was  favorable  to 
the  defendant,  and,  therefore,  it  can  form  no  subject  of  com- 
plaint on  his  part. 

The  case  then  resolves  itself  into  this  question,  —  whether 
a  mere  agreement  with  the  drawers  for  delay,  without  any 
consideration  for  it,  and  without  any  communication  with 
or  assent  of  the  indorser,  is  a  discharge  of  the  latter,  after 
he  has  been  fixed  in  his  responsibility  by  the  refusal  of  the 
drawee,  and  due  notice  to  himself.    And  we  are  all  of  opinion 
that  it  does  not.    We  admit  the  doctrine  that,  although  the 
indorser  has  received  due  notice  of  the  dishonor  of  the  bill, 
yet  if  the  holder  afterwards  enters  into  any  new  agreement 
with  the  drawer  for  delay,  in  any  manner  changing  the  nature 
of  the  original  contract,  or  affecting  the  rights  of  the  indorser, 
or  to  the  prejudice  of  the  latter,  it  will  discharge  him.    But, 
in  order  to  produce  such  a  result,  the  agreement  must  be  one 
binding  in  law  upon  the  parties,  and  have  a  sufficient  con- 
sideration to  support  it.    An  agreement  without  consideration 
is  utterly  void,  and  does  not  suspend  for  a  moment  the  rights 
of  any  of  the  parties.    In  the  present  case,  the  jury  have 
found  that  there  was  no  consideration  for  the  promise  to 
delay  a  suit,  and,  consequently,  the  plaintiffs  were  at  liberty 
immediately  to  have  enforced. their  remedies  against  all  the 
parties.    It  was  correctly  said  by  Lord  Eldon,  in  English  v. 
Darley,  2  Bos^  &  Pul.  61,  that  ^^as  long  as  the  holder  is 
passive,  all  his  remedies  remain ; "  and,  we  add,  that  he  is 
not  bound  to  active  diligence.    But,  if  the  holder  enters 
into  a  valid  contract  for  delay,  he  thereby  suspends  his  own 
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remedy  on  the  bill  for  the  stipulated  period;  and,  if  the 
indorser  were  to  pay  the  bill,  he  could  only  be  subrogated  to 
the  rights  of  'the  holder,  and  the  drawer  could  or  might  have 
the  same  equities  against  him  as  against  the  holder  himself. 
If,  therefore,  such  a  contract  be  entered  into  without  his 
assent,  it  is  to  his  prejudice,  and  discharges  him. 
>  The  cases  proceed  upon  the  distinction  here  pointed  out, 
and  conclusively  settle  the  present  action.  In  Walwyn  v.  St. 
Quentin,  1  Bos.  &  Pul.  652,  where  the  action  was  by  indorsees 
against  the  drawer  of  a  bill,  it  appeared  that,  after  the  bill 
had  become  due,  and  been  protested  for  non-payment,  though 
no  notice  had  been  given  to  the  drawer,  he  having  no  effects 
in  the  hands  of  the  acceptor,  the  plaintiffs  received  part  of 
the  money  on  account  from  the  indorser ;  and  to  an  applica- 
tion froln  the  acceptor,  stating  that  it  was  probable  he  should 
be  able  to  pay  at  a  future  period,  they  returned  for  answer 
that  they  would  not  press  him.  The  court  held  it  no  dis- 
charge ;  and  Lord  Chief  Justice  Eyre,  in  delivering  the  opin- 
ion of  the  court,  said  that  if  this  forbearance  to  sue  the  acceptor 
had  taken  place  before  noticing  and  protesting  for  non-pay- 
ment, so  that  the  bill  had  not  been  demanded  when  due,  it 
was  clear  the  drawer  would  have  been  discharged,  for  it 
would  be  giving  a  new  credit  to  the  acceptor.  But  that, 
after  protest  for  non-payment,  and  notice  to  the  drawer,  or  an 
equivalent  to  notice,  a  right  to  sue  the  drawer  had  attached, 
and  the  holder  was  not  bound  to  sue  the  acceptor.  He  might 
forbear  to  sue  him.  The  same  doctrine  was  held  in  Arundel 
Bank  v.  Goble,  reported  in  a  note  to  Chitty  on  Bills. 
Chitty,  879,  note  c^  ed.  1821.  There  the  acceptor  applied 
for  time,  and  the  holders  assented  to  it,  but  said  they  should 
expect  interest.  It  was  contended  that  this  was  a  discharge 
of  the  drawer;  but  the  court  held  otherwise,  because  the 
agreement  of  the  plaintiffs  to  wait  was  without  consideration, 
and  the  acceptor  might,  notwithstanding  the  agreement,  have 
been  sued  the  next  instant ;  and  that  the  understanding  that 


TIBBNAN  V.  WOODBUFF.  598 

interest  should  be  paid  by  the  acceptor  made  no  difference. 
SOf  in  Badnall  v.  Samuel,  8  Price's  Exch.  521,  in  a  suit  by 
the  holder  against  a  prior  indorser  of  a  bill  of  exchange,  it 
was  held  that  a  treaty  for  delay  between  the  holder  and 
acceptor,  upon  terms  which  were  not  finally  accepted,  did 
not  discharge  the  defendant,  although  an  actual  delay  had 
taken  place  during  the  negotiation,  because  there  was  no 
binding  contract  which  precluded  the  plaintiflEs  from  suing 
the  acceptor  at  any  time. 

Upon  authority,  therefore,  we  are  of  opinion,  that  this 
writ  of  error  cannot  be  sustained,  and  that  the  judgment 
below  was  right.  Upon  principle,  we  should  entertain  the 
same  opinion,  as  we  think  the  whole  reasoning  upon  which 
the  delay  of  the  holder  to  enforce  his  rights  against  the 
drawer  is  held  to  discharge  the  indorser  after  notice,  is 
founded  upon  the  notion  that  the  stipulation  for  delay  sus- 
pends the  present  rights  and  remedies  of  the  holder. 

The  judgment  of  the  court  below  is,  therefore,  affirmed 
with  costs. 


Tiebnan's  Executobs  v.  Jambs  Woodbuff. 

(5  McLean,  850.    Circmt  Coart  of  the  United  States  for  Michigan,  June, 

1852.) 

4ffnementfor  delay.  Bankruptcy.  —  A  bankmpt  maker  of  a  promiBsory  note  pro- 
cured from  his  creditor  two  months'  time,  within  which  the  right  to  sue  on 
the  note  was  suspended.  The  agreement  was  upon  a  valuable  consideration. 
Beld,  no  discharge  to  an  indorser. 

Per  Curiam.'^  This  is  an  action  on  several  promissory 
notes,  given  by  Theodore  Romeyn  to  the  plaintiff's  testator, 
indorsed  by  the  defendant.    The  plea  sets  up  in  defence  that 

1  McLiAir  and  Wilkiks,  JJ.  ' 
88 
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time  was  given  by  the  plaintiff  to  Romeyn.  To  this  plea  the 
plaintiff  replied,  that,  at  and  before  the  alleged  time  was 
given,  Romeyn  was  a  discharged  bankrupt;  that  the  debt 
was  provable  against  his  estate.  Averments  were  added 
covering  all  the  exceptions  in  the  statute  under  which  it  is 
permitted  to  go  behind  the  certificate.  To  this  replication 
the  defendant  demurred.    Joinder  in  demurrer,  &c. 

On  the  part  of  the  defendant,  it  is  contended  that  under 
the  authorities  the  defendant  is  discharged.  It  appears  from 
one  of  the  pleas  that  he  was  an  accommodation  indorser,  and 

this  is  not  denied  by  the  pleadings. 

« 

It  appears  that,  after  the  maturity  of  the  note,  the  plaintiffs 
entered  into  a  sealed  agreement  with  Romeyn,  the  maker, 
without  the  knowledge  or  consent  of  the  indorser,  and  for  a 
good  consideration;  to  wit,  a  proposal  for  settlement  made 
by  Romeyn,  and  also  of  five  dollars  piid  to  the  plaintifGs,  the 
receipt  whereof  was  acknowledged,  [in  consideration  of  which 
it  was  agreed  that]  the  plaintiffs  would  not^  for  the  space  of 
two  months  from  the  date,  commence  any  proceeding  in  law 
or  in  equity  or  otherwise  against  the  said  Romeyn,  upon  all 
or  either  of  the  four  promissory  notes  therein  mentioned,  nor 
sue  him  upon  the  same  or  either  of  them,  &c. 

Great  care  seems  to  have  been  taken,  in  drawing  this  agree- 
ment, to  cover  the  entire  ground  necessary  for  the  discharge 
of  the  indorser.  It  was  under  seal,  for  the  valuable  consider- 
ation of  five  dollars  paid,  and  suspending  suit  on  each  of  the 
notes,  Ac.  There  is  certainly  no  want  of  skill  shown  in 
drawing  this  agreement,  and  no  objection  can  be  made  to  it 
for  want  of  form  or  substance.  It  would  serve  for  a  safe  pre* 
cedent  in  all  such  cases. 

For  the  defendant,  it  is  argued  that  the  bankruptcy  of  the 
principal  cannot  affect  the  question  of  law.  That,  although 
the  discharge  takes  away  the  legal  remedy  against  the  bank- 
rupt, yet  this  exists  only  where  he  avails  himself  of  his  right. 
It  is  a  mere  personal  privilege,  which  no  one  can  set  up  but 
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himself ;  and,  if  not  set  up,  judgment  may  be  rendered  against 
him.  Also  that  the  moral  obligation  on  the  debtor  to  pay 
stiU  continues,  and  the  cause  of  action  still  remains,  so  that  it 
is  not  necessaiy  to  declare  specially  on  a  new  promise  to  pay. 
That  the  legal  effect  of  our  bankrupt  act  is  the  same  as  the 
English  act.  The  provisions  of  both  acts  are  substantially 
the  same,  and  the  English  decisions  are  applicable  here.  A 
new  promise  would  be  binding  under  the  Ei^lish  act.  Ghitty, 
Contracts,  190, 191 ;  18  Mees.  &  W.  84,  769 ;  8  Mass.  128 ; 
6  Barb.  369;  11  Barb.  17,  869 ;  28,Me.  660 ;  9  B.  Mon.  46  ; 
Cowp.  448. 

The  theory  of  law  is,  that  the  surety  cannot  be  prejudiced 
by  such  an  asnreement ;  he  may  be  benefited,  and  yet  if  time 
be  gben  to^e  principal  the  surety  is  discha^ed.  The 
case  don't  turn  upon  the  fact  of  inconvenience  or  injury, 
but  giving  time  for  a  valuable  consideration  is  presumed  to 
prejudice  the  surety.  Griving  time  for  a  day  discharges  the 
surety.  6  Peters,  728 ;  8  Wash.  70,  76 ;  Paine,  806  ;  7  Hill, 
260. 

On  the  other  side  it  is  urged,  in  the  language  of  the  Su- 
preme Court  of  the  United  States,  6  How.  288 :  *^  The  prin- 
ciple on  which  sureties  are  released  is  not  a  mere  shadow 
without  substance.  It  is  founded  upon  a  restriction  of  the 
rights  of  the  sureties,  by  which  they  are  supposed  to  be 
injured." 

The  contract  for  delay  to  effect  the  discharge  of  the  in- 
dorser  must  affect  the  rights  of  the  indorser,  or  prejudice  him. 
McLemore  v.  Powell,  12  Wheat  664  [ante^  p.  689]. 

In  King  v.  Baldwin,  2  Johns.  Ch.  669,  Chancellor  Kent 
says :  *^  On  paying  the  debt,  he  (the  surety)  is  entitled  to  the 
creditor's  place  by  substitution,  and  if  the  creditor,  by  agree- 
ment with  the  principal  debtor,  without  the  surety's  consent, 
has  disabled  himself  from  suing  when  he  would  otherwise  be 
entitled  to  sue,  under  the  original  contract,  or  has  deprived  a 

the  surety,  on  his  paying  the  debt,  from  having  immediate 
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recourse  to  his  principal,  the  contract  is  varied  to  his  prej* 
udice,  and  he  is  consequently  discharged."  Bank  of  United 
States  V.  Hatch,  6  Peters,  250 ;  1  McLean,  93. 

Our  bankrupt  law  is  different  from  the  bankrupt  law  of 
England.  The  latter  operates  by  way  of  personal  exemption 
from  debts  provable.  2  Bl.  Com.  478 ;  2  Maule  &  S.  23 ;  2 
Com.  Dig.  157 ;  1  Steph.  N.  P.  689 ;  1  Barn.  &  Adol.  54 ; 
Stat.  87  Eliz.  7 ;  4  &  6  Anne,  17 ;  6  Geo.  IV.  c.  16.  But  our 
bankrupt  law  extinguishes  the  debt  of  the  bankrupt  even 
against  his  indorser.  In  Mace  v.  Wells,  7  How.  275,  the 
Supreme  Court  say:  *^The  fourth  section  of  the  bankrupt 
law  provides  that  a  discharge  and  certificate,  when  duly 
granted,  shall,  in  all  courts  of  justice,  be  deemed  a  full  and 
complete  discharge  of  all  debts,"  &c.  And  under  the  fifth 
section,  ^^  All  creditors,  whose  debts  are  not  due  and  payable 
until  a  future  day,  indorsers,  &c.,  shall  be  permitted  to  come 
m  and  prove  such  debts  or  claims  under  this  act,''  &c.  And 
a  person  who  neglects  so  to  prove  a  liability,  cannot  after- 
ward recover  the  amount  from  the  bankrupt.  So  the  court 
held  in  the  above  case. 

In  the  case  before  us,  Romeyn,  the  bankrupt,  procured 
from  the  plaintiffs  a  suspension  of  their  right  to  sue  for  two 
months.  This  agreement,  being  founded  on  a  valuable  con- 
sideration, was  a  valid  contract.  The  indorser  within  that 
period  could  not  pay  the  debt,  and  sue  Romeyn.  This,  in 
law,  prejudiced  the  rights  of  the  indorser.  But  Romeyn  was 
a  bankrupt ;  what  remedy  was  there  for  the  indorser  against 
the  bankrupt  ?  There  was  no  remedy  but  to  present  his  de- 
mand against  the  estate  of  the  bankrupt,  before  it  was  due, 
under  the  fifth  section  of  the  bankrupt  law.  He  has  no  re- 
course, at  any  time,  against  the  bankrupt,  if  the  proceedings 
were  regular  under  which  he  was  discharged,  as  alleged  in 
the  pleading,  and  not  contradicted.  The  time  given  to 
Romeyn,  under  these  circumstances,  by  no  possible  means 
could  have  operated  to  the  prejudice  of  the  defendant.    The 
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settled  rule  of  law,  therefore,  as  to  the  effect  of  giving  time 
to  the  principal  debtor,  does  not  and  cannot  apply  in  this 
case.  After  the  extension  complained  of,  as  well  as  before  it, 
the  indorser  could  have  proved  the  extent  of  his  liability 
against  the  bankrupt's  estate,  and  that  was  the  only  remedy 
which,  under  the  circumstances,  the  law  gave  him. 

The  demurrer  to  the  replication  is  overruled,  and  judgment 
for  the  plaintiff. 


Nbwcomb  v.  Raynob  akd  Others. 

(21  Wendell,  108.     Supreme  Court  of  New  York,  May,  1839.) 

Release  offirzt  indaner,  —  If  the  holder  of  a  promusory  note  release  the  first 
indorser,  this  discharges  the  subsequent  indorsers. 

Assumpsit  i^inst  the  maker  aQd  second  and  third  in- 
dorsers of  a  promissory  note.  Plea  by  the  indorsers  that  the 
holder  had  given  a  release  under  seal  to  the  first  indorser. 
Demurrer  to  the  plea. 

Nblsok,  C.  J.  I  am  of  opinion  the  plea  constitutes  a  good 
bar  to  the  action.  As  between  the  first  and  siiisequent  in- 
dorsers, the  former  must  be  regarded  in  the  light  of  jprm- 
cipal ;  he  stands  behind  them  upon  the  paper,  and  is  bound 
to  take  it  up,  in  case  of  default  of  the  maker.  A  discharge 
of  him,  therefore,  by  the  holder  (regarding  the  relative 
position  of  the  parties),  on  general  principles,  operates  to 
release  them. 

It  is  said  their  rights  are  not  prejudiced,  as  they  may  still 
resort  to  an  action  against  him  if  subjected  to  the  payment 
of  the  note,  as  the  release  leaves  the  implied  contract  ezist^ 
ing  between  the  first  and  subsequent  indorsers  unimpaired. 
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Conceding  this  to  be  so^  to  permit  a  reooyery  against  the 
defendants  would  bat  lead  to  an  unnecessary  dretdty  of 
action.  The  plea  shows  a  discharge  for  a  presumed  good 
consideration  (as  it  is  under  seal)  of  the  first  indorser,  and 
it  cannot  be  doubted,  as  the  case  stands,  that,  if  the  defendants 
should  be  obliged  to  call  upon  him,  the  plaintiff  would  be 
bound  to  take  his  place.  The  case,  therefore,  comes  within 
the  familiar  rule  that  a  release  of  the  principal  operates  to 
discharge  the  surety. 

It  is  further  said  that  Goings  may  not  have  been  legally 
charged  as  an  indorser.  If  this  were  so,  the  plaintiff  should 
have  replied  the  fact,  as  we  will  not  presume  it  in  the  face  of 
the  acts  of  both  him  and  the  plaintiff  to  the  contrary.  The 
release  would  not  have  been  necessary  on  such  a  supposition. 

Judgment. for  defendants  on  demurrer;  leave  to  amend  on 
usual  terms. 
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(4  Harris  &  Johnson,  474.    Court  of  Appeals  of  Maryland,  Jone,  1819.) 

CampotUion  deed.  Remedy  agairut  indorter  reserved.  —  A.  made  a  negotiable  note 
payable  to  B.,  who  indorsed  it  to  C,  by  whom  it  was  indorsed  to  B.  A.  and 
B.  made  a  oompodtion  deed  with  their  crecUtors,  and  conveyed  all  their  ee- 
tate  to  trustees,  among  whom  was  C,  and  were  discharged,  with  the  proTiso 
"  that  the  said  release  shall  not  operate  in  favor  of  or  be  constmed  to  re- 
lease any  persons  or  person  who  may  be  bound,  &o.,  for  A.  and  B.,  or  either 
of  them,  or  who  may  have  indorsed  any  note  or  notes  drawn  or  indorsed  by 
the  said  A.  and  B.,  or  either  of  them."  Held,  that  C^  who  had  received  due 
notice  of  dishonor,  was  liable  to  D. 

Appsal  from  Baltimore  County  Court.  Assumpsit  on  a 
promissory  note  by  the  indorsee  (the  appellant),  against  the 
last  indorser  (the  appellee).  The  declaration  contained  two 
counts, — one  on  the  note,  and  one  for  money  lent  and  ad- 
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vanced..  The  facts  as  agreed  upon  were  these :  The  action 
is  brought  upon  a  promissory  note  drawn  on  the  27th  of 
April,  1818,  by  John  E.  Dorsey,  for  $3,000,  payable  ninety 
days  after  date  to  Walter  Dorsey  or  order,  by  him  indorsed 
to  the  defendant  or  order,  and  by  the  defendant  indorsed  to 
the  plaintiff  or  order.  Across  the  face  of  the  note  was 
written  in  red  ink :  *^  This  note,  held  by  Edward  Pannell,  at 
the  time  of  signing  the  deed  of  trust  from  Wm.  H.  Dorsey 
and  others  to  Henry  Payson  and  others,  forms  part  of  the 
lien  of  (64,600  to  W.  M'Mechen,  mentioned  in  said  deed. 
John  E.  Dorsey." 

All  the  signatures  to  the  note  were  admitted.  Due  and 
legal  notice  of  its  non-payment  by  the  drawer  was  given  to 
the  several  indorsers ;  and  the  plaintiff  was  the  holder  of  the 
note  at  the  time  it  became  due.  The  above-mentioned  writ- 
ing in  red  ink  was  made  and  signed  by  John  E.  Dorsey,  and 
was  so  made  and  signed  by  him  in  pursuance  and  in  execution 
of  a  power  vested  in  him  by  the  deed  hereinafter  mentioned. 
A  deed  of  trust  was  executed  by  WiUiam  H.  Dorsey  and 
others  to  Henry  Payson  and  others,  on  the  28d  of  June,  1813, 
a  copy  of  which  was  annexed,  and  admitted  to  be  a  true  and 
correct  copy,  and  that  the  signature  and  seal  of  Edward 
Pannell,  the  plaintiff,  to  the  said  deed,  was  his  signature,  and 
that  he  had  duly  executed  the  deed  within  the  fifty  days  pre- 
scribed therein.  No  part  of  the  sum  specified  in  the  note, 
and  for  the  recovery  of  which  this  action  was  brought,  had 
been  paid  or  satisfied  to  the  plaintiff.  The  question  on  this 
statement  of  facts  was,  whether  or  not  the  plaintiff  was  en- 
titled to  recover  ?  The  deed  referred  to  was  dated  the  23d 
of  June,  1813,  and  was  between  William  H.  Dorsey,  John  E. 
Dorsey,  and  Walter  Dorsey,  of  the  first  part ;  Robert  Gilmor, 
&c.,  of  the  second  part;  Henry  Payson,  William  M'Mechen, 
Ac,  of  the  third  part ;  *^  and  the  creditors  of  the  said  William  H. 
Dorsey,  John  E.  Dorsey,  and  Walter  Dorsey,  who  shall  sign 
and  seal  these  presents  within  fifty  days  next  ensuing  the 
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day  of  the  date  hereof,  and  also  such  other  creditors  of  the 
said  William  H.  Dorsey  as  are  hereinafter  specially  provided 
for  (without  their  signing  and  sealing  these  presents),  of  the 
fourth  or  other  part."    The  deed  then  states  that  sundry 
tracts  of  land,  &c.,  thereinafter  mentioned,  had  been  mort- 
gaged to  Robert  Gilmor,  &c. ;  that  William  H.  Dorsey,  &c., 
were  indebted  to  sundry  persons  in  divers  sums  of  money, 
which  they  were  incapable  of  discharging  otherwise  than  in 
the  manner  thereinafter  mentioned  ;  that,  ^^  in  order  to  dis- 
charge the  said  several  debts,  they  have  proposed  and  agreed 
to  convey,  &;c.,  unto  the  parties  of  the  third  part,  and  the 
survivors,  &c.,  for  the  benefit  of  the  parties  thereto  of  the 
second  part,  and  of  such  of  the  said  parties  of  the  third  part 
as  are  creditors,  and  of  the  rest  of  the  creditors  of  the  said ' 
William  H.  Dorsey,  &c.,  in  the  manner  and  under  and  sub- 
ject to  the  powers,  provisos,  and  conditions  hereinafter  ex- 
pressed and  declared,  all  and  singular  the  real  and  personal 
estate  hereinafter  described  or  mentioned."     The  said  Wil- 
liam H.  Dorsey,  &c.,  pursuant  to  the  said  agreement,  and  in 
consideration  of  the  said  sums  of  money  so  due  and  owing 
from  them,  and  in  consideration  of  the  sum  of  one  dollar,  Ac, 
granted,  &c.,  to  Henry  Payson,  &c.,  sundry  tracts  of  land, 
&c. ;  to  have  and  to  hold  the  said  lands,  &c.,  under  the  said 
Henry  Payson,   &c.,  and  the  survivors,  &c.,  upon  certain 
trusts,  &c.     That  certain  funds  be  applied,  in  the  first  place, 
to  discharge  the  debt  due  to  Robert  Gilmor,  &c.    In  the 
second  place,  one-half,  &c.,  to  be  applied  to  the  payment  of 
$19,000  due  and  owing  by  John  E.  Dorsey  for  borrowed 
money,  and  to  extinguish  the  interest  on  $64,400,  and  any 
indorsements  or  engagements  which  shall  be  admitted  by 
John  E.  Dorsey  within  fifty  days,  over  and  above  that  sum, 
being  the  admitted  lien  of  the  said  William  M'Mechen  on 
the  estate  and  property,  &c.    After  stating  sundry  other 
things,  it  proceeds  as  follows:  *^And  such  of  the  parties 
hereto  of  the  third  part,  as  are  creditors,  and  all  the  parties 
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hereto  of  the  fourth  part  whose  names .  are  hereunto  sub- 
scribed and  seals  affixed,  do  hereby  respectively  signify  and 
declare  their  assent  to  the  teims  and  conditions  of  this  deed, 
and  their  approbation  of  the  provisions  hereby  made  for  the 
satisfaction   and  dischai^e   of  their  several  and  respective 
debts  and  claims,  and  in  consideration  thereof  they  do  sev- 
erally and  respectively  release,  acquit,  and  by  these  presents 
for  ever  dischai^e,  the  said  William  H.  Dorsey,  John  E. 
Dorsey,  and  Walter  Dorsey,  their  heirs,  &c.,  and  each  and 
every  of  them,  and  from  the  payment  of  the  debts  and  sums 
of  money  due  or  owing  to  them,  the  said  creditors,  from  or 
by  the  said  William  H.  Dorsey,  John  E.  Dorsey,  and  Walter 
Dorsey,  jointly,  or  from  or  by  any  or  either  of  them  jointly 
or  individually  ;  and  also  from  all  other  claims  and  demands 
whatever,  from  the  beginning  of  the  world  to  the  date  of 
these  presents.    Provided  that  the  said  release  shall  not 
operate  in  favor  of,  or  be  construed  to  release  any  persons  or 
person  who  may  be  bound  for  the  said  William  H,  Dorsey, 
John  E.  Dorsey,  and  Walter  Dorsey,  or  any  or  either  of  them, 
or  who  may  have  indorsed  any  notes  or  note  drawn  or  in- 
dorsed by  the  said  William  H.  Dorsey,  John  E.  Dorsey,  and 
Walter  Dorsey,  or  any  or  either  of  them."     This  deed  was 
signed,  sealed,  and  acknowledged  by  the  Dorseys  and  Gilmor, 
and  by  all  the  parties  named  therein,  and  among  others  by 
the  plaintiff.     On  these  facts  the  County  Court  gave  judg- 
ment for  the  defendant,  and  the  plaintiff  appealed  to  this 
court. 

Johnson,  J.  The  present  is  an  appeal  from  a  judgment 
obtained  by  the  appellee,  on  a  suit  brought  against  him  by  the 
appellant,  decided  on  a  case  stated.  [After  stating  the  facts, 
he  proceeded.] 

On  those  facts,  the  plaintiff  ought  and  would  have  recov- 
ered a  judgment.  The  defence  relied  on  is,  that  the  plain- 
tiff, the   indorsee,  and  holder  of   the  note,  released    the 
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drawer  and  the  first  indorser,  and  thereby  discharged  the 
last  indorser. 

In  forming  an  opinion  in  this  cause,  the  nature  of  the 
release  in  question,  and  the  manner  and  terms  on  which  it 
was  obtained,  demand  particular  attention.  The  drawer  Bxxd 
the  first  indorser,  finding  themselyes  in  embarrassed  circum- 
stances, unable  to  meet  their  engagements  as  they  became 
due,  propose  to  compound  with  their  creditors ;  and,  on  the 
28d  of  June,  1813,  executed  a  deed  of  trust  to  certain  trus- 
tees, of  whom  the  defendant  was  one,  of  a  large  real  and  per- 
sonal estate,  to  be  by  them  applied  towards  the  payment  of 
their  debts,  in  the  order  directed  by  the  deed,  thereby  secur- 
ing, or  attempting  to  secure,  to  the  defendant  in  this  cause 
the  payment  of  the  notes  in  question,  on  the  terms  that  such 
of  their  creditors  as  should  come  in  and  assent,  by  becoming 
parties  to  the  deed,  should  participate  and  have  an  interest  in 
the  property  so  conveyed.  The  deed  itself  contains  a  clause 
by  which  the  drawer  and  the  first  indorser  are  released,  on 
the  express  terms  that  such  release  should  not  extend  to  any 
other  person,  but  that  such  person  should  continue  responsi- 
ble as  if  the  deed  had  not  been  executed.  To  those  terms 
the  plaintiff  and  defendant  assented,  and  signed  their  names, 
and  set  their  seals  to  the  instrument. 

It  is  on  that  release  so  obtained,  and  on  such  express  stipu- 
lations, that  the  defendant,  against  the  express  terms  of  the 
instrument  itself,  relies  for  his  exoneration. 

The  first  question  which  arises  is.  Ought  a  release  on  prin- 
ciple so  obtained,  with  the  consent  of  all  parties  interested, 
specifying  its  extent  and  object,  to  be  extended  beyond  the 
stipulated  object  ? 

The  second  is.  Will  the  law,  against  the  express  agreement 
of  all  the  parties  interested,  enlarge  the  release  so  as  to  pro- 
duce a  result  different  from  the  express  stipulations ;  in  other 
words,  to  give  to  the  last  indorser  the  benefit  of  the  release 
against  his  express  agreement  ? 
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The  objeot  of  the  deed  of  trust  was  to  give  to  the  creditors 
of  the  drawer  and  first  indorser  all  the  benefit  they  could 
derive  from  the  property  so  conveyed,  as  between  them  this 
arrangement  was  of  considerable  moment.  Without  it,  the 
second  indorser  woyld  have  had  nothing  to  rely  on  but  the 
individual  responsibility  of  the  drawer  and  first  indorser. 
That  individual  responsibiUty  he  was  wilUng  to  release,  on 
the  substitution  of  the  property  conveyed  on  the  terms  and 
on  the  conditions  prescribed  by  the  deed. 

It  may  be  asked,  Why  must  a  release,  to  which  all  persons 
interested  are  parties,  have  an  effect  different  from  that  they 
agreed  on  ?  Will  it  violate  any  well-known  rule  of  law,  or 
is  it  inconsistent  with  any  principle  of  justice  or  propriety  ? 
So  far  from  the  latter  being  the  case,  the  reverse  appears  to 
follow ;  for,  as  the  original  debtors  were  bound  to  pay  the 
whole,  and  as  they  could  not,  but  were  willing  to  transfer,  on 
terms  acceptable  to  all  interested,  what  they  had,  for  the 
easement  of  those  who  were  bound  for  them,  the  refusal  of 
him  then  holding  the  obligation  to  accede  to  such  terms  would 
present  grounds  of  complaint ;  not  such,  it  is  true,  as  would 
exonerate  those  who  were  bound  for  them.  But,  although  it 
would  not  free  them,  yet  it  is  evident  such  refusal,  in  its 
result,  must  draw  more  from  the  funds  of  the  last  indorser 
than  otherwise  would  have  been  the  case*  With  the  assent 
of  the  holder  of  the  note,  a  part,  if  not  the  whole,  might  have 
been  raised  from  the  funds  of  the  drawer  and  first  indorser. 
Those  funds  could  not  be  obtained  except  on  their  discharge ; 
that  discharge  the  second  indorser  was  willing  to  assent  to, 
remaining  himself  responsible.  But,  if  such  discharges  can- 
not be  obtained  without  releasing  the  last  indorser  also,  then 
no  accommodation  for  his  benefit,  requiring  the  assent  of  the 
holder,  can  ever  be  obtained. 

The  question  then  is,  Must  the  release  of  the  drawer  and 
first  indorser,  by  virtue  of  any  fixed  principle  of  law,  release 
also  the  next  indorser,  when  he  is  a  party  to  the  instrument 
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containing  the  release,  expressly  declaring  such  should  not  be 
the  effect  ? 

In  a  case  of  this  description,  when  a  person  claims  the 
benefit  of  a  release  against  its  terms,  to  which  he  has  as- 
sented, it  might  be  expected  some  declBions  in  support  of 
the  position  would  have  been  produced;  none  such  have 
been  cited. 

The  cases  relied  on  are,  that  a  release  given  to  a  joint 
obligor,  or  to  joint  and  several  obligors,  will  release  the  other, 
and  that  h  release  to  one  trespasser  will  release  the  cotres- 
passer. 

As  to  the  case  of  the  joint  obligor  released,- discharging 
the  other,  the  principle  of  the  decision  seems  to  be,  that, 
unless  it  extended  to  all,  the  person  to  whom  the  release 
was  given  could  obtain  no  benefit  by  it ;  and,  therefore,  that 
a  release  given  to  such  an  obligor  should  extend  to  the  co- 
obligor,  although  the  release  on  its  facts  contained  a  proviso 
to  the  contrary. 

The  only  case  which  has  been  produced  of  such  a  limited 
or  restricted  release  is  Everard  v.  Heme,  in  Littleton,  190 ; 
but  the  counsel  differ  in  opinion  as  to  the  real  state  of  that 
case.  The  one  supposes  the  bond  to  have  been  joint  only ; 
the  other,  joint  and  several.  The  reason  why  it  is  conject- 
ured to  have  been  joint  and  several  is,  that  the  suit  was 
brought  against  one.  There  is  nothing  in  the  case  from 
which  it  is  to  be  inferred  the  bond  was  several  as  well  as 
joint,  except  only  that  one  was  sued.  Nor  is  it  deemed  of 
any  importance  whether  joint  or  joint  and  several.  But,  sup- 
posing the  case  in  Littleton  to  have  been  on  a  joint  and  sev- 
eral bond,  yet  it  seems  not  to  meet  the  case  before  the  court ; 
for  nothing  is  disclosed  by  that  case  of  the  assent  of  the  co- 
obligor  to  such  release  producing  such  an  effect.  It  is  pre- 
sumed that  the  release  in  that  case  was  on  a  joint  bond ;  for, 
if  the  bond  was  joint  and  several,  the  obligor  might  have  sued 
one,  omitting  to  sue  him  he  wished  to  benefit.    A  release, 
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therefore,  was  not .  necessarfr,  unless  it  was  intended,  as 
between  the  obligors  themselves,  to  change  the  co-responsi- 
bility, and  cast  the  whole  burden  on  him  whom  the  obligor 
elected  to  remain  liable.  But  the  case  in  Littleton  is  the 
only  authority  cited  with  a  restrictive  release. 

All  the  other  cases  of  releases  are  where  the  releases  are 
general,  importing  satisfaction ;  and  the  debt,  once  satisfied, 
whether  joint  or  joint  and  several,  the  demand  of  the  obligee 
was  at  an  end,  and,  of  course,  he  could  recover  from  no  per- 
son,—  differing  materially  from  a  release  showing  by  itself 
the  claim  still  existed,  —  differing  materially  from  a  case 
where,  by  the  facts  as  agreed  on  by  the  parties,  it  is  ex- 
pressly admitted  that  no  part  of  the  money  has  been  paid  or 
satisfied. 

The  cases  most  opposite  to  the  cause  before  the  court  are 
where  the  holder  of  a  note  or  bill  gives  time,  which  would 
exonerate  the  drawer  or  indorser,  but  which  fact  of  giving 
time  is  deprived  of  that  effect  in  consequence  of  the  assent 
of  the  person  who  would  have  been  bound,  if  such  time  had 
not  been  given.  The  time  given  is  the  ground  of  discharge 
or  exoneration ;  the  assent  deprives  the  time  so  given  of  such 
an  operation. 

Therefore,  without  saying  that  a  release  to  a  person  bound 
jointly  and  severally,  with  a  proviso  attempting  to  limit  its 
effect,  can  operate  to  the  discharge  of  the  co-obligors  not 
included  in  the  release,  the  court  are  clearly  of  the  opinion 
that  the  release  given  in. this  case  cannot  discharge  the  de- 
fendant from  his  responsibility  as  indorser  of  the  note  on 
which  the  suit  is  brought.  The  judgment  of  the  court  is 
therefore  reversed.  Judgment  reversed* 

Most  of  the  law  upon  the  subject  of  the  case  of  bills,  notes,  and  checks,  is 
the  preceding  cases  is  common  to  the  that  of  principal  and  snretj,  so  far  as 
law  of  contracts  in  general,  and  the  the  matter  of  extension  of  time  and 
cases  are  presented  mainlj  for  the  pur-  of  dealings  generallj  is  concerned  which 
pose  of  showing  that  the  relation  of  maj  prejudice  the  rights  of  non-assent- 
antecedent  to  subsequent  parties,  in  ing  parties.    It  will  only  be  necessary 
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in  the  preseot  note  ftirtfaer  to'  illattrate  en  for  TiUue,  to  .whiofa  tiie  reader  it  re- 

the  connection  of  the  law  of  commer-  ferred.    Ante,  pp.  499-608.    If,  upon  a 

cial  paper  with  that  of  contracts  gen-  legitimate  constniction  of  the  fitcta  and 

erally,  and  to  point  out  one  or  two  drcnnutancea  attending  the  taking  of 

peculiarities  in  the  law  of  the  former  Uie  secnritgr,  it  appear  that  the  holder 

subject  thereby  obligated  himself  to  give  time 

§  1.  Extension  of  Time. — There  has  to  the  principal  debtor,  the  result  will 
nerer  been  any  question  as  to  the  effect  be  to  discharge  the  other  parties, 
of  an  extension  of  thne  granted  the  There  appears  to  be  this  difference 
maker  of  a  note  or  the  acceptor  of  a  between  an  agreement  for  time  made  be- 
biUy  or  indeed  of  any  other  party  whose  tore  maturity,  while  the  lislnlity  of  the 
liability  has  been  fixed,  upon  the  lia-  drawer  and  indorsers  remains  condi- 
bility  of  the  other  parties.  If  the  ex-  tional,  and  an  agreement  made  after 
tension  was  a  mere  tacit  delay  to  sue,  or  maturity  where  the  liability  of  the  see- 
in  consequence  of  an  invalid  agreement  ondary  parties  has  been  made  absolute 
to  give  time,  it  has  no  effect  within  the  by  due  demand  and  notice.  In  the  for- 
period  of  the  Statute  of  Limitations,  mer  case,  the  holder  having  put  it  out 
This  is  true  even  though  the  delay  may  of  his  power  to  require  payment  at 
have  prejudiced  the  surety.  Allen  v.  maturity,  any  demand  he  may  make 
Brown,  124  Mass.  77.  If,  however,  it  can  only  be  formal  and  colorable, 
was  granted  in  pursuance  of  a  binding  made  for  the  mere  purpose  of  Aimish- 
engagement,  all  subsequent  parties,  or  ing  a  basis  for  giving  the  defendant 
associate  surety  signers  not  assenting,  notice  of  dishonor.  There  can  be  no 
are  disciiarged,  unless  the  party  grant-  right  to  expect  payment ;  and  therefore 
ing  the  extension  reserved  his  remedies  the  plaintiff  has  fiiiled  to  perform  the 
against  the  rest  or  some  of  them.  Thus,  condition  precedent  to  the  defendant's 
a  joint  maker  signing  for  acoommoda-  liability ;  to  wit,  to  make  a  real  en- 
tion  is  released  by  an  extension  of  time  forceable  demand  and  to  give  notice  of 
so  made  to  the  principal  maker  with  a  real  dishonor.  In  such  a  case,  there- 
notice  of  the  suretyship,  and  without  a  ■  fore,  it  may  be  doubted  if  any  reserva- 
reservation  against  the  surety  maker,  tion  of  rights  against  tMb  defendant 
Barron  v.  Cady,  40  Blich.  269.  drawer  or  indorser  will  be  effectual  to 

The  only  difficulty  that  arises  upon  hold  such  party  upon  demand  and  no- 
this  subject  relates  to  the  effect  of  the  tice.  When,  however,  the  agreement 
act  of  taking  an  additional  security.  It  for  time  has  been  made  after  the  defend- 
is  clear  that  such  an  act  does  not  per  ee  anfs  liability  has  been  fixed,  or  after 
operate  as  an  agreement  to  extend  the  he  has  waived  his  right  to  require  de- 
time  of  payment  Overend  o.  Oriental  mand  *  and  notice,  then,  inasmuch  as 
Ck>rp.,LawRep.7H.  L.848.  But,  if  in  the  defendant's  liability  had  already 
fact  it  be  given  in  consideration  of  time,  become  absolute,  the  case  will  stand 
the  result  will  be  to  discharge  the  non-  precisely  like  that  of  an  agreement  for 
consenting  parties  against  whom  the  time  to  a  principal  in  any  other  con- 
creditor  may  have  feiled  to  reserve  his  tract  The  plaintiff  may  show  that  he 
rights.    lb.  reserved  his  rights  against  the  defend-. 

What  the  presumption  as  to  the  in-  ant,  and  thus  hold  him  to  his  eogage- 

tention  of  the  parties  is  (in  the  absence  ment 

of  express  agreement)  upon  the  taking  A  person  who  has  given  his  signa- 

of  additional  security  has  already  been  ture  to  a  bill,  note,  or  check  for  the 

considered  hi  the  note  relating  to  hold-  accommodation  of  another,  stands  low- 
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ards  the  latter  for  many  pnipoeea  in  party  or  parties  against  whom  he  thus 

the  position  of  a  surety.   But  it  is  noir  reserves  his  rights.    Webb  v.  Hewitt, 

settled,  contrary  to  the  earlier  anthori-  supra. 

ties,  that  the  analogy  is  not  perfect,  When  the  agreement  for  extending 

and  that  an  accommodation  acceptor  tiie  time  is  in  writings  the  reserTation 

or  maker  will  not  be  discharged  by  mast   be  embraced  within  it :   parol 

any  mere  agreement,  though  valid,  to  evidence  would  not  be  admissible  to 

extend  the  time  of  payment  to  the  establish  it.    Hagey  v.  Hill,  aufira, 

principal  debtor  (i.s.,  the  person,  sufr-  '    The  reason  of  the  difference  be- 

•equaa  in  order, — not  one  jointly  lia-  tween  a  fkilure'  to  reserve  rights  and 

ble,  as  in  Barron  v.  Cady,  40  Mich.  269,  an  actual  reservation  is  this :  that  in 

twpray  p.  006,  —  for  whom  the  acoom-  the  former  case  the  holder  is  deemed 

modation  was  given),  entered  into  even  by  implication  to  agree  not  to  sue  the 

with  a  holder  having  notice  of  the  ac-  other  parties ;   which   implication   is 

commodation.    Farmers'  &  M.  Bank  v.  directly  negatived  in  the  other  case. 

Bathbone,  leading  case,  post,  and  note.  In  this  latter  case  the  very  ground  of 

In  the  case  referred  to,  the  holder  had  objection  by  the  surety,  that  the  holder 

taken  the  paper  without  notice,  but  has  agreed  that  the  principal  debtor 

the  authorities  considered  by  the  court  shall  not  be  sued  within  the  additional 

show  that  the  result  would  not  have  period,  is    removed.     The    principal 

been  different  had  he  purchased  it  with  debtor  has  himself  agreed  to  the  reser- 

notice.    Indeed,  he  had  notice  of  the  vation,  the  necessary  result  of  which 

accommodation  when  he  released  the  is  that,  if  the  holder  should  proceed  at 

accommodated  party.  once  against  the  surety,  the  surety  on 

An  agreement  for  time,  made  with  making  payment  could   immediately 

one  not  a  party  to  the  note  or  bill,  require  the  principal  debtor  to  reim- 

though  founded  upon  a  valuable  con-  burse  him,  though  the  period  of  exten- 

sideration,  will  not  have  the  effect  to  sion  had  not  expired.    Hagey  v.  Hill, 

discharge   other   parties.     Frazer   v,  76  Penn.  St  106 ;  Webb  v.  Hewitt,  8 

Jordan,  8  £1.  &  B.  808.  Kay  &  J.  488 ;   Clagett  v.  Salmon,  6 

§2.   Ressrvatum   of  iZt^Ate.— That  Oin&J.816.    The  agreement  for  time 

the  holder  who  expressly  and  clearly  with  such  a  reservation  may  therefore 

reserves  his  rights  against  an  indorser  be  of  little  avail  in  fkvor  of  the  prin- 

after  the  latter's    liability  has  been  cipal  debtor,  if  the  holder  should  see  fit 

0xed,  or  after  he  has  waived  demand  to  proceed  at  once  against  the  surety, 

and  notice,  may  then  require  payment  drawer,  or  indorser.    He  must,  how- 

of  the  indorser,  is  well  settled.    Fan-  ever,  necessarily  gain  some  time  if  the 

nell  V.  M'Mechen,  cmU,  p.  698 ;  Clagett  drawer  or  indorser  contest  his  liability. 

V.  Salmon,  6  GiU  &  J.  814 ;  Sohier  v.  But  whether  he  actually  derives  the 

Loring,  6  Cush.  687 ;  Morse  v.  Himt-  expected  benefit  or  not  is  his   own 

ington,  40  Yt.  488 ;  Hagey  v.  Hill,  76  affair.    Sohier  v.  Loring,  supra. 

Penn.  St.  108 ;    Overend  v.  Oriental  No  reservation  of  rights,  however, 

Ck>rp.,  Law  Rep.  7  H.  L.  848 ;  Nichols  will  avail  the  holder  where  his  action 

9.  Norris,  8  Bam.  &  Ad.  41 ;  Eearsley  has  prejudiced  the  defendant  drawer 

9.  Cole,  16  Mees.  &  W.  127 ;  Boaler  or  indorser ;  as  where  the  holder  has 

V.  Mayor,  19  C.  B.  n.  s.  76 ;  Webb  surrendered  any  security  to  the  prin- 

V.  Hewitt,  8  Eay  &  J.  488.    And  it  dpal  debtor  to  which  the  defendant 

is   not   necessary  for  the  holder   to  would  otherwise  have  been  subrogated 

communicate  the  arrangement  to  the  on   making  payment  of  the  paper. 
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Hagey  v.  Hill,  76  Penn.  St.  106;  Maj-  Cole,  16  Mees.  4  W.  128;  Webb  v. 

hew  V.  Boyd,  6  Md.  102.  Hewitt,  8  Kay  &  J.  488 ;  Sohier  v,  Lor- 

lodeed,  it  is  laid  down  that  any  deal-  ing,  6  Cash.  687,  647.  By  a  technical 
ings  with  the  principal  debtor  by  the  release,  the  holder  parti  with  all  hii 
creditor,  which  by  possibility  might  rights  to  the  releasee,  and  there  is 
materially  vary  the  indorser's  liability,  nothing  therefore  to  resenre.  Webb  v. 
witlioat  his  assent,  will  discharge  him.  Hewitt,  supra.  Bat  if  a  natural  con- 
May  hew  V,  Boyd,  supra.  stmction  of  the  langnage  used  indicate 

A  rdease  to  the  principal  debtor,  the  that  the  intention  of  the  holder  was 

maker,  or  acceptor,  or  indeed  to  any  merely  to  coTenant  not  to  sne   the 

party  prior  to  the  defendant,  will  result  principal  debtor,  the  reserration  would 

in  discharging  the  latter ;  and  no  at-  probably  be  valid.    Solly  v.  Forbes,  2 

tempt  to  reserve  the   holder's  rights  Brod.  &  B.  88 ;  Keanley  v.  Cole,  supra ; 

against  him  will  avail.    Nichobon  v.  Sohier  v.  Loring,  supra, 
Bevill,  4  Ad.  &  £.  676;  Kearsley  v. 
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PAYMENT. 


John  Whebleb  v.  Albert  H.  Guild  et  aL 

(20  Pickering,  545.     Supreme  Court  of  Massachiuetts,  October,  1888.) 


• 


Payment  to  one  not  authorized  to  receive  it  and  before  maturity,  —  The  plaintiff,  holder 
of  a  note  indorsed  in  blank,  delivered  it  to  B.  and  G.,  attorneys  in  partnership, 
to  be  held  by  them  as  collateral  security  for  the  payment  of  certain  debts  due 
from  the  plaintiff  to  B.  and  G.,  and  other  persons ;  and  the  note  was  placed 
among  the  private  papers  of  G.,  by  whom  the  business  was  transacted. 
Some  time  after  payment  of  the  debts  so  secured,  but  before  the  maturity  of 
the  note,  the  maker  paid  to  B.  the  amount  due  on  the  note,  exclusire  of 
interest,  and  took  therefor  a  receipt  signed  by  B.  alone,  setting  forth  that  it 
was  in  full  payment  of  the  note,  and  that  the  note  was  to  be  delivered  up  to 
the  maker.  Held,  that  as  the  note  was  not  in  fact  delivered  up  to  the  maker, 
and  as  the  right  of  B.  and  G.  to  transfer  or  collect  the  note  had  ceased  upon 
payment  of  the  debts  for  which  it  was  pledged,  and  as  the  note  was  paid 
before  maturity,  the  payment  to  B.  did  not  operate  as  a  discharge  of  the 
note;  and  that  the  plaintiff  might,  notwithstanding  such  payment,  recover 
the  amount  from  the  m^ker. 

The  case  is  stated  in  the  opinion  of  the  court. 

Shaw,  C.  J.  The  facts  of  this  case  present  a  very  impor- 
tant question  for  the  consideration  of  the  court.  Whatever 
a£Pect8  the  negotiability  and  the  free  currency  of  promis- 
sory notes  and  bills  of  exchange  is  of  the  utmost  importance 
to  a  mercantile  community,  the  business  of  which  is  to  a 
gpreat  extent  transacted  through  the  medium  of  these  instru- 
ments. 

89 
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The  facts  which  may  be  deemed  material  are  these :  The 
plaintiff  became  the  holder  of  the  note  in  question  by  regular 
indorsement  for  valuable  consideration,  soon  after  it  was 
made,  being  a  note  dated  September  1, 1888,  payable  in  three 
years,  with  interest,  and  the  last  indorsement  being  in  blank. 
Within  a  year  from  the  date  of  the  note,  to  wit,  in  March, 
1884,  the  plaintiff,  John  Wheeler,  as  BUi;pty,  joined  with 
Daniel  G.  Wheeler  in  three  promissory  notes,  one  to  Brig- 
ham  and  Goodrich,  attorneys  and  partners,  in  Worcester,  one 
to  Tappan  &  Co.,  and  one  to  Stewart  &  Co.,  of  New  York, 
for  both  of  which  parties  Brigham  and  Goodrich  were  agents 
and  attorneys.  On  that  occasion,  the  plaintiff,  John  Wheeler, 
delivered  to  Brigham  and  Goodrich, 'as  collateral  security  to 
his  three  joint  and  several  promises,  the  note  in  question, 
indorsed  in  blank,  and  took  their  receipt,  specifying  that  it 
was  so  received,  and  to  be  by  them  held,  as  collateral  secu- 
rity for  the  payment  of  those  notes.  In  September,  1835, 
these  three  notes  had  been  folly  paid.  Though  Brigham  and 
Goodrich  were  in  partnership  as  attorneys-at-law,  yet  Brig- 
ham was  engaged  in  much  other  business,  and  had  many 
separate  negotiations,  and  the  business  in  question  had  been 
done  in  the  partnership  name,  but  in  fact  by  Goodrich.  In 
December,  1885,  the  plaintiff  applied  to  Goodrich  for  the  note, 
who  then  produced  and  exhibited  it  from  a  file  of  private 
papers,  where  it  had  been  kept  by  him,  and  he  would*  then 
have  given  it  up  to  the  plaintiff,  but  the  plaintiff  had  not  his 
receipt  with  him  to  exchange  for  it.  In  the  mean  time,, 
before  this  application  of  the  plaintiff  to  Goodrich,  viz.,  on 
the  28th  of  November,  1885,  Brigham  had  received  of 
Stafford,  one  of  the  firm  of  A.  H.  Guild  &  Co.,  and  one  of 
the  defendants,  9500  to  pay  the  note  in  question,  describing 
it  as  a  note  payable  in  September,  1886,  and  gave  him  a  re- 
ceipt, in  his  separate  name,  signed  D.  T.  Brigham,  stating 
that  the  $500  had  been  received  in  full  payment  of  the  note, 
and  the  note  to  be  delivered  up  to  Stafford.     Soon  after  the 
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application  of  the  plaintiff  to  Goodrich  above  stated,  yiz.^ 
about  the  24th  of  December,  Stafford,  one  of  the  defend- 
ants, producing  Brigham's  receipt,  applied  to  Goodrich  for 
the  note,  who  declined  giving  it,  on  the  ground  that 
Brigham  had  no  right  to  receive  pay  for  and  discharge  the 
note,  and  by  mutual  consent  it  was  placed  in  the  custody  of 
a  gentleman,  for  the  use  of  the  party  having  the  better  title 
to  it,  by  whom  it  was  produced  in  this  court  on  the  trial. 

Some  inferences  are  to  be  drawn  from  this  evidence,  which 
may  have  a  bearing  on  the  case;  but  we  think  they  are 
plainly  deducible  from  the  circumstances  stated,  and  they 
are  these :  that  Goodrich  did  not  assent  to  the  payment  re- 
ceived by  Brigham,  and  did  not  in  fact  know  of  it  till  after 
he  had  been  applied  to  by  the  plaintiff  for  the  note ;  that 
Goodrich  had  the  actual  possession  and  custody  of  the  note, 
and  that,  at  the  time  that  Brigham  received  the  money  and 
gave  the  receipt,  he  not  only  did  not  produce  or  exhibit  the 
note,  but  that  he  had  not  the  actual  custody  of  it,  nor  was  it 
so  amongst  the  partnership  papers  as  that  it  was  in  the  actual 
joint  custody  of  the  parties  as  partners.  If  he  had  it  in  his 
possession,  or  had  regular  access  to  it  in  the  ordinary  way  of 
business,  there  is  no  reason  why  he  did  not  deliver  it  up  to 
Stafford,  instead  of  giving  him  a  receipt,  and  a  promise  to 
deliver  it. 

The  law  in  regard  to  bills  of  exchange  and  promissory 
notes  is  so  framed  as  to  give  confidence  and  security  to 
those  who  receive  them  for  valuable  consideration,  in  the 
ordinary  course  of  business,  when  payable  to  bearer  or  in- 
dorsed in  blank,  so  as  to  be  transferable  by  delivery ;  and  in 
general  a  party  taking  such  a  bill  under  such  circumstances 
has  only  to  look  to  the  credit  of  the  parties  to  it,  and  the 
regularity  and  genuineness  of  the  signatures  and  indorse- 
ments. So  that  if  such  a  bill  or  note  be  made  without  con- 
sideration, or  be  lost  or  stolen,  and  afterwards  be  negotiated  J 
to  one  having  no  knowledge  of  these  facts,  for  a  valuable  con- 
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sideration  and  in  the  usual  course  of  business,  his  title  is  good 
and  he  shall  be  entitled  to  receive  the  amount.  Miller  v. 
Race,  1  Burr.  452 ;  Peacock  v.  Rhodes,  2  Doug.  633  ;  Grant 
V.  Vaughan,  3  Burr.  1516.  The  credit  which  the  law  thus 
attributes  to  notes  and  bills  of  exchange  which  are  transfera- 
ble by  delivery  arises  mainly  from  the  confidence  inspired  by 
the  actual  custody  and  possession,  and  the  actual  delivery  of 
the  security  upon  such  negotiation.  To  so  great  an  extent 
is  this  principle  carried,  that  in  regard  to  bank-notes,  and  in 
most  respects  in  regard  to  all  other  bills  and  notes  transfera- 
ble by  delivery,  the  title  and  the  possession  are  considered  to 
be  inseparable.  And  it  will  be  presumed  that  the  party  thus 
in  possession  of  a  bill  holds  it  for  value,  until  the  contrary 
appears  ;  and  the  burden  of  proof  is  on  the  party  impeaching 
his  title.     Collins  v,  Martin,  1  Bos.  &  Pul.  648. 

But  these  rules  are  adopted  with  this  limitation,  that  the 
party  thus  taking  the  note  or  bill  does  it  in  the  ordinary 
course  of  trade,  when  not  overdue  or  otherwise  dishonored 
by  any  thing  apparent  upon  the  face  of  it,  and  without  notice 
that  it  had  been  lost  or  stolen,  or  that  the  holder  had  obtained 
it  wrongfully,  or  had  no  just  right  to  receive  it  in  the  way  of 
business.  Paterson  v.  Hardacre,  4  Taunt.  114.  If  one  takes 
a  note  or  bill  with  actual  notice  that  it  has  been  lost  by  the 
owner,  he  cannot  hold  it  against  the  true  owner.  Lovell  v. 
Martin,  4  Taunt.  799. 

It  has  been  argued  that  where  a  party  has  a  legal  title  by 
indorsement  and  delivery,  and  the  actual  possession  of  the 
bill  or  note,  although  he  holds  without  any  just  right  to  nego- 
tiate or  collect  it,  still,  as  he  has  a  legal  title,  a  transfer  from  him 
will  vest  a  legal  title  in  another,  and  authorize  such  other  to 
take  for  his  own  use.  But  this  consequence,  we  think,  does 
not  follow.  The  true  ground  is  expressed  by  Eyre,  C.  J.,  in 
the  case  above  cited,  Collins  v.  Martin.  He  says:  ^^  For  the 
purpose  of  rendering  bills  of  exchange  negotiable,  the  right 
of  property  passes  with  the  bills  themselves.     The  property 
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and  the  possession  are  inseparable.  This  was  neoessaiy  to 
make  them  negotiable,  and  in  this  respect  they  differ  essen- 
tially from  goods."  In  another  part  of  his  judgment,  in  assign- 
ing the  reason  why  a  person  thus  having  a  legal  title  may  not 
enforce  the  collection  of  the  bill,  whether  he  has  given  value 
for  it  or  not,  he  says :  *'  If  it  can  be  proved  that  the  holder 
gave  no  value  for  the  bill,  then  he  is  in  privity  with  the  first 
holder,  and  will  be  affected  by  every  thing  that  affects  the 
first.  This  all  proceeds  upon  an  argumentum  ad  hominem. 
It  is  saying,  you  have  the  title,  but  you  shall  not  be  heard  in 
a  court  of  justice  to  enforce  it  against  good  faith  and  con- 
science.*' The  same  reasoning  applies  to  other  cases,  where 
a  party  has  the  custody  of  a  bill,  without  any  just  right  or 
lawful  authority  to  collect  or  negotiate  it,  as  where  it  has 
been  lost  or  stolen,  or  embezzled  from  the  true  owner,  or  in- 
trusted to  an  agent,  for  a  special  purpose  only  ;  if  these  facts 
are  known  to  the  party  receiving  it,  he  is  in  privity  with  the 
party  from  whom  he  receives  it,  and  cannot  be  heard  in  a 
court  of  justice,  though  having  a  legal  title  to  enforce  an  in- 
equitable and  unjust  demand.  Such  a  case  is  not  within  the 
reason  of  the  rule,  which  is  designed  only  to  protect  bills  and 
notes,  when  taken  in  good  faith,  in  the  course  of  business.  If 
a  note  is  paid,  not  in  the  usual  course  of  business,  or  to  a  per- 
son having  the  custody,  but  not  authorized  to  receive  pay- 
ment, and  that  known  to  the  party  paying,  though  the  note 
be  given  up,  it  is  no  discharge  against  the  true  owner.  King- 
man V,  Pierce,  17  Mass.  247. 

So  payment  of  a  bill  or  check,  before  it  is  due,  will  not  be 
a  discharge  unless  made  to  the  real  proprietor  of  it;  and 
therefore  where  a  banker,  contrary  to  usage,  paid  a  check  the 
day  before  it  bore  date,  which  had  been  lost  by  the  payee,  it 
was  held  that  he  was  liable  to  repay  the  amount  to  the  person 
losing  it.  Da  Silva  v.  Fuller,  Sel.  Cas.  238,  cited  in  Chitty, 
Bills,  6th  Eng.  ed.  148.  In  this  case,  although  the  holder 
had  the  legal  title  arising  from  the  possession  of  the  check. 
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yet  he  was  not  bona  fide  the  holder  with  authority  to  collect, 
and,  as  the  banker  paid  it  out  of  the  usual  course  of  business, 
he  paid  it  at  the  risk  of  being  obliged  to  pay  it  again,  if  the 
party  presenting  it  had  not  just  right  to  receive  it. 

Most  of  the  same  principles  and  reasons  apply  alike  to  trans- 
fers and  to  payments.  We  think  the  rules  deducible  from  the 
cases  are  these  :  where  a  party  takes  a  bill  transferable  by  de- 
livery, not  overdue  nor  otherwise  apparently  dishonored,  for 
valuable  consideration,  in  the  usual  course  of  business,  and 
without  notice,  actual  or  constructive,  that  the  holder  came  by 
it  unlawfully  or  without  title,  and  has  no  just  right  to  collect 
and  receive  it,  the  party  taking  it  shall  hold  it  as  a  valid 
security,  notwithstanding  that  it  has  been  lost  by  the  true 
owner,  or  stolen  from  him,  or  taken  by  the  holder  as  a  mere 
agent  to  keep,  or  for  other  special  purpose,  without  any 
authority  to  collect  or  transfer  it,  otherwise  he  shall  not  be 
deemed  to  have  a  good  title  to  hold  and  enforce  payment  of 
it  or  to  withhold  the  bill  itself  or  the  proceeds  of  it  from 
the  party  justly  entitled.  Bleaden  t;.  Charles,  7  Bing.  246. 
The  same  rule  applies  to  payments :  if  a  bill  be  paid  at 
maturity,  in  full,  by  the  acceptor,  or  other  party  liable,  to  a 
person  having  a  legal  title  in  himself  by  indorsement,  and 
having  the  custody  and  possession  of  the  bill  ready  to  sur- 
render, and  the  party  paying  has  no  notice  of  any  defect  of 
title  or  authority  to  receive,  the  payment  will  be  good.  But 
in  both  cases  faith  is  given  to  the  holder  mainly  on  the 
ground  of  his  possession  of  the  bill,  ready  to  be  surrendered 
or  delivered,  and  the  actual  surrender  and  deliveiy  of  it  upon 
the  payment  or  transfer.  If,  therefore,  upon  such  payment, 
the  holder  has  not  the  actual  possession  of  the  bill  ready  to 
be  delivered,  and  does  not  in  fact  surrender  it,  but  gives  a 
receipt  or  other  evidence  of  the  payment ;  and  if  it  turns  out 
that  the  party  thus  receiving  had  not  a  good  right  and  law- 
ful authority  to  receive  and  collect  the  money,  but  that 
another  person  had  such  right,  the  payment  will  not  dis- 
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charge  the  party  paying,  but  will  be  a  payment  in  his  own 
wrong;  he  must  pay  the  bill  again  to  the  right  owner, 
and  mi^st  seek  his  redress  against  the  party  receiving  his 
money,  on  the  pretence  that  he  had  a  right  to  receive 
it  as  the  holder  of  the  bill,  when  in  fact  he  had  no  such 
right. 

Applying  these  principles  to  the  present  case,  the  court  are 
of  opinion  that  the  payment  made  by  Stafford  to  Brigham, 
under  the  circumstances,  did  not  operate  as  a  payment  and  * 
discharge  of  this  note,  and  that  the  plaintiff  is  entitled  to 
recover. 

The  plaintiff  was  the  holder  of  this  note  by  indorsement, 
before  it  was  pledged  to  Brigham  and  Goodrich,  and  had  the 
complete  legal  and  equitable  title  to  it,  and  the  whole  benefi- 
cial interest  in  it.  Being  transferable  by  delivery,  when 
transferred  to  Brigham  and  Goodrich,  they  took  the  legal 
title,  with  a  right  to  collect  it,  and  apply  the  proceeds  to  the 
payment  of  the  notes,  for  the  security  of  which  it  was 
pledged,  if  they  should  not  be  otherwise  paid.  But  when 
those  notes  were  paid,  all  right  of  Brigham  and  Goodrich-  to 
transfer  or  collect  it  ceased,  and  they  had  the  mere  naked 
possession  of  it  for  the  plaintiff,  to  be  surrendered  on  demand. 
Now  whatever  might  have  been  the  effect  of  an  actual  sur- 
render and  delivery  of  this  note  to  one  of  the  promisors,  on 
receiving  payment,  it  is  very  clear  that,  according  to  all  the 
rules  applicable  to  this  subject,  without  surrendering  and 
delivering  up  the  note,  the  payment  must  be  considered  as 
made  at  the  risk  of  the  party  paying ;  and,  as  the  party  re- 
ceiving in  fact  had  no  right  to  receive  payment,  such  pay- 
ment and  receipt  did  not  discharge  the  note,  as  against  the 
true  owner.  It  is  not  necessary  to  consider  whether  Brigham 
was  acting  in  his  partnership  capacity  or  not ;  because,  after 
the  purpose  was  accomplished  for  which  the  note  was 
pledged  to  the  partners,  they  had  no  just  right  or  lawful 
authority  to  transfer  or  collect  the  note  as  against  the  plain- 
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tifiF.  If  they  had  jointly  transferred  it  in  the  due  course  of 
business,  although  their  transfer  without  notice  might  hare 
held  it,  it  would  be  in  virtue  of  the  law  which  protects  such 
transfers  to  a  party  without  notice,  in  order  to  give  effect  to 
the  currency  of  bills  and  notes,  and  not  because  Brigham  and 
Goodrich  had  any  right  or  lawful  authority.  If  therefore 
they  had  given  a  transfer  in  writing  with  a  promise  to  deliver 
the  note,  not  delivering  or  producing  it,  no  title  wt>uld  have 
passed  as  against  the  plaintiff,  because  such  transfer  without 
delivery  would  not  be  within  the  reason  or  principle  of  the 
rule. 

But  we  think  the  other  point  is  equally  decisive.  Brigham 
not  only  did  not  produce  or  exhibit  the  note,  but  he  had  not 
the  actual  custody  or  possession  of  it.  He  did  not  profess  to 
act  for  the  partnership,  but  signed  the  receipt  in  his  own 
name.  Had  Brigham  and  Goodrich,  as  partners,  been  the 
true  holdei-s  of  the  note,  or  if  they  had  had  a  joint  authority 
to  collect  it,  it  may  well  be  admitted  that  the  act  of  one  or 
the  receipt  of  one  would  bind  both.  But  all  the  right  and 
authority  which  they  ever  had  over  the  note,  except  to  give 
it  back  to  the  plaintiff,  agreeably  to  their  contract,  had 
ceased.  A  receipt  of  one  therefore  in  his  own  name,  and  not 
purporting  to  be  for  the  use  of  both,  was  not  within  the 
scope  of  the  partnership  authority,  and  did  not  bind  his  part- 
ner. The  defendant  Stafford  gave  credit  to  Brigham  only. 
For  though  his  receipt  purports  to  be  not  merely  executory, 
but  a  present  discharge  of  the  note,  yet  as  he  had  no  author- 
ity to  discharge  it,  either  by  himself,  or  for  himself  and 
partner,  and  as  he  had  not  the  note  to  surrender  and  give  up, 
the  legal  effect  and  operation  of  his  receipt  was  an  executory 
undertaking  that  he  would  procure  a  discharge  of  the  note 
and  surrender  it.  The  consequence  is,  that  Stafford  paid  his 
money  to  the  wrong  person,  and  must  look  to  him  for  an 
indemnity. 

Besides,  the  note  was  not  paid  in  the  due  course  of  busi- 
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ness.  It  was  paid  many  months  before  it  was  due ;  the  full 
sum  was  not  paid,  there  being  more  than  two  years'  interest 
due  on  the  notes,  which  was  wholly  relinquished ;  no  notice 
was  given  to  Goodrich,  the  partner  who  transacted  the  busi- 
ness of  takitag  these  notes,  and  giving  the  receipt  for  them, 
and  who  had  the  actual  custody  of  this  note,  all  of  which 
would  be  strong  evidence  to  go  to  a  jury,  to  establish  the 
fact  of  constructive  notice  to  Stafford  that  Brigham  had  no 
right,  either  in  his  own  name  or  as  a  partner  with  Goodrich, 
to  receive  payment  of,  or  to  discharge  this  note.  But  the 
other  grounds  are  sufficient,  without  relying  upon  these 
circumstances. 

The  grounds  upon  which  the  court  place  their  judgment 
are  these:  The  plaintiff  had  once  a  good  title  to  the  note. 
It  was  delivered  to  Brigham  &  Goodrich,  for  a  special 
purpose,  which  was  accomplished.  After  that,  Brigham  & 
Goodrich  had  a  mere  naked  custody  of  the  note  for  the 
plaintiff  and  had  no  rightior  lawful  authority  either  to  nego- 
tiate or  collect  it ;  a  fortiori^  Brigham  alone  had  no  such 
authority.  The  defendant,  Stafford,  was  not  lawfully  called 
upon  to  pay  Brigham,  as  having  the  possession  and  custody 
with  a  prima  facie  title,  because  he  had  no  such  custody 
or  possession,  and  the  note  was  not  due.  Stafford  was  not 
deceived  into  taking  the  note  by  the  production  and  delivery 
of  it,  because  it  was  not  delivered  or  produced  ;  if  he  paid  it 
therefore  to  Brigham,  without  having  [taken]  up  his  note, 
he  did  it  on  the  faith  that  Brigham  had  good  right  to  receive 
payment  and  discharge  it,  and  of  course  under  the  liability 
to  pay  it  over  again  to  the  rightful  proprietor  if  Brigham  had 
not  such  right.  In  fact  and  law,  Brigham  had  no  such  right, 
but  the  plaintiff  was  at  the  time  the  rightful  proprietor,. and 
of  course  the  defendants  obtained  no  discharge  by  such  pay- 
ment, but  upon  the  maturity  of  the  note  they  were  bound  to 
pay  it  to  the  plaintiff.     The  note  having  been  put  by  Mr.  i 

Goodrich  into  the  hands  of  a  common  friend,  for  the  use  of 
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the  party  entiiled,  and  the  plaintiff  having  shown  himself 
entitled,  the  note  was  rightly  brought  in  by  the  person  to 
whom  it  was  thus  intrusted,  as  evidence  for  the  plaintiff. 

Judgment  for  plaintiff. 


SwoPB  et  ai.  V.  Ross  et  cd. 

(40  Fennsylvania  State,  186.     Sapreme  Court,  1861.) 

Paper  wM  accepted  discounted  by  drawee  before  maturity,  —  The  drawee  of  a  bill 
not  accepted  bj  him  may  discount  the  same  before  maturity  and  thua  be- 
come holder  of  the  paper.  Such  proceeding  is  not  a  payment,  and  the 
drawee  can  recover  against  the  drawer  at  the  maturity  of  the  paper,  upon 
taking  the  usual  proceedings  to  charge  him. 

Assumpsit  between  George  Ross  &  Co.,  plaintiffs,  and 
Swope  &  Kams,  in  which  the  following  case  was  stated  for 
the  opinion  of  the  court  in  the  nature  of  a  special  verdict. 

Ross  Forward  gave  to  Swope  and  Earns  the  following  in- 
strument of  writing :  — 

*<  Somerset,  Pa.,  August  18,  1859. 
^'  George  ^ss  &  Co.,  bankers,  pay  to  Swope  and  Earns  or 
order,  ninety  days  from  date,  six  hundred  and  sixteen  dollars. 

"Ross  FORWABD." 

On  or  about  the  1st  of  September  thereafter,  Swope,  one 
of  the  firm  of  Swope  &  Earns,  delivered  this  paper  (in- 
dorsed Swope  &  Earns)  to  the  plaintiffs'  bank,  had  the 
same  discounted,  and  received  the  money  thereon,  less  the 
discount,  $16.40. 

At  the  time  this  check  was  given,  and  when  it  was  dis- 
counted at  the  bank,  Ross  Forward  was  one  of  the  firm  of 
George  Ross  &  Co.,  but  went  out  on  the  19th  of  September, 
1859. 
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When  the  day  of  payment  named  in  the  check  came 
round,  Forward  had  no  funds  in  the  bank,  and  the  paper  was 
regularly  protested  for  non-payment  on  the  19th  of  November, 
1859. 

If  the  court  be  of  the  opinion  that,  on  the  above  state  of 
facts,  the  plaintiffs  are  entitled  to  recover,  the  judgment  to  be 
entered  in  favor  of  plaintiffs  for  $616,  with  interest  from 
Nov.  19, 1869 ;  otherwise  judgment  for  defendant  with  costs. 
Notice  of  dishonor  of  the  bill  was  admitted  in  the  argument. 
The  court  below  entered  judgment  for  plaintiff  for  $616, 
with  interest  from  Nov.  19,  1859. 

The  defendants  thereupon  sued  out  this  writ,  and  assigned 
the  entry  of  judgment  for  plaintiffs  for  error. 

Stbong,  J.  The  question  presented  by  the  case  stated  is 
quite  novel,  and  we  have  not  been  able  to  find  that  it  has 
been  adjudicated.  Undoubtedly  the  acceptor  of  a  bill  of 
exchange  is  the  principal  debtor,'  and  the  drawer  and  indors- 
ers  are  but  sureties.  Of  course  the  acceptor,  even  after  pay- 
ment, cannot  sue  either  the  drawer  or  indorser  of  the  bill 
unless  his  acceptance  was  supra  protest.  His  payment  of  the 
bill  extinguishes  it,  but  the  case  stated  finds  that  the  plain- 
tiffs discounted  the  bill  for  the  payees  before  it  became  pay- 
able, not  that  they  accepted  it  or  paid  it.  Discounting  a 
bill,  though  it  be  done  by  the  drawee,  is  neither  acceptance 
nor  payment.  Acceptance  is  an  engagement  to  pay  the  bill 
according  to  its  tenor  and  effect  when  it  becomes  due,  not 
before.  A  bill  is  paid  only  when  there  is  an  iptention  to  dis- 
charge and  satisfy  it.  In  Burbridge  v.  Manners,  8  Camp. 
194,  Lord  Ellenborough  said  *^  that  even  payment  of  a  43ill 
before  it  became  due  does  not  extinguish  it  any  more  than  if 
it  werd  merely  discounted,"  and  added  that  '^  payment  means 
payment  in  due  course  and  not  by  anticipation."  His  lord- 
ship evidently  thought  that  discounting  a  bill  by  a  drawee  is 
neither  payment  nor  extinguishment.     In  Attenborough  v. 
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McKenzie,  in  the  English  Court  of  Exchequer,  86  Eng.  L.  & 
Eq.  562,  it  was  held  that,  if  the  acceptor  of  a  bill  discounts  it, 
he  may  reissue  it  so  as  to  charge  the  drawer ;  that  nothing 
will  discharge  the  drawer  but  payment ;  t.^.,  payment  when 
due,  or  payment  for  the  purpose  of  discharging  and  satisfying 
the  bill.     Therefore,  if  the  acceptor  discounts  the  bill  for  the 
drawer  and  then  indorses  it  away,  the  drawer  will  be  liable 
upon  it  to  the  holder,  and  the  transfer  by  the  drawer  to  the 
acceptor  will  operate  as  an  indorsement,  although  at  the  time 
the  drawer  does  not  intend  to  transfer  by  way  of  indorsement, 
being  under  the  impression  that  the  bill  is  discharged  by 
coming  into  the  hands  of  the  acceptor.     Nor  will  the  pay- 
ment of  the  amount  less  the  discount  be  deemed  a  payment 
of  the  bill  by  the  acceptor.     In  that  case  the  holder  of  the 
bill  took  it*  by  indorsement  after  it  was  due,  from  the  trans- 
feree of  the  acceptor.     The  ruling  goes  to  the  length  that 
even  the  accepting  drawee  of  a  bill  may  take  it  as  an  in- 
dorsee, and  as  such  may  issue  it.    It  also  decides  that  he 
does  take  it  as  an  indorsee   when  he  discounts  it.    Can 
then  the  drawee  of  a  bill,  payable  on  time,  who  has  dis- 
counted it,  maintain  an  action  on  it  against  the  drawer  or 
indorser  if  it  be  protested  tor  non-payment  and  notice  be 
given  ?     He  is  not  a  party  to  the  bill  until  he  has  accepted 
it.     Until  then,  he  has  not  assumed  the  position  of  principal 
debtor,  nor  undertaken  any  obligation  in  regard  to  it.     His 
discounting  has  neither  paid  nor  extinguished  it,  and  it  is  not 
a  promise  to  pay  according  to  its  tenor  and  effect.    Is  be 
precluded  from  becoming  an  indorser  by  the  fact  that  the 
bill  was  directed  to  him?    It  seems  well  settled  that  the 
drawee  of  a  bill  may  accept  or  pay  it,  supra  protest,  for  honor 
of  the  drawer  or  indorser,  and  if  he  takes  it  up  he  stands  in 
the  position  of  an  indorsee  paying  full  value  for  it,  has  the 
same  remedies  to  which  an  indorsee  would  be  entitled  against 
all  prior  parties,  and  can  of  course  sue  the  drawer  or  indorser. 
Chitty,  Bills,  875.     In  such  cases  the  fact  that  the  bill  was 


8W0PE  V.  BOSS.  621 

drawn  upon  him  does  not  incapacitate  him  from  acquiring 
the  rights  of  an  indorsee.  No  reason  is  apparent  for  a  differ- 
ent rule  where  the  drawee  becomes  the  holder  by  discounts 
ing  the  bill  before  its  dishonor.  Uncertain  whether  the 
drawer  will  put  funds  into  his  hands  to  meet  the  bill  at 
maturity,  he  may  well  refuse  to  accept,  and  yet  may  dis- 
count it  on  the  credit  of  both  the  drawer  and  indorser.  If  he 
does  not  accept,  he  is  as  much  a  stranger  to  it  as  any  other 
pei'son  discounting  it  for  the  drawer  or  indorser ;  is  but  pur^ 
chasing  the  contract,  and  the  contract  thus  purchased  is  that 
the  drawee  will  pay  the  bill  on  presentment,  when  it  shall 
fall  due,  or,  in  case  of  his  failing  to  do  so,  that  the  parties 
whose  names  are  already  upon  it  will  pay,  if  due  notice  of  its 
dishonor  be  given  to  them.  The  promise  is  made  by  the 
parties  to  the  bill.  The  purchaser  enters  into  no  engage- 
ment. 

These  views  accord  with  the  doctrine  laid  down  in  Desha 
Sheppard  &  Go.  v.  Stewart,  6  Ala.  852,  a  case  which  niore 
closely  resembles  the  present  than  any  we  have  been  able  to 
find.  In  it  the  Supreme  Court  of  that  State  ruled  that  the 
drawees  of  a  bill  may  sue  the  drawer  or  indorsers  after  it  has 
been  dishonored,  even  though  they  obtained  the  bill  before 
its  dishonor ;  and  that  until  acceptance  they  are  strangers  to 
the  bill,  and  may  acquire  rights  to  it,  and  stand  in  the  same 
condition  as  any  other  holder.  It  was  said  that  there  is  no 
legal  presumption  if  the  drawee  comes  into  possession  of  the 
bill  previous  to  its  dishonor,  that  he  takes  it  with  the  obliga- 
tion to  accept. 

Such  being  in  our  opinion  the  law,  it  was  not  error  that 
the  Court  of  Common  Pleas  gave  judgment  for  the  plaintiff 
upon  the  case  stated.  The  fact  is  not  distinctly  found  that 
notice  of  dishonor  of  the  bill  was  duly  given  to  the  defend- 
ants, but  it  was  conceded  on  the  argument  that  such  was 
the  fact,  and  that  such  is  the  meaning  of  the  case  stated. 

Tfie  jvdgment  is  affirmed. 
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Fabmsbs'  and  Mechanics'  Bank  v.  Hbnby  Rath^ohb. 

(26  Vermont,  19.    Supreme  Court,  1852.) 

Dittinctim  heiween  biU  for  value  and  accommodaium  bUl.  —  If  a  biU  of  ezcluiDge  be 
drawn  and  accepted  at  a  time  when  the  drawer  has  an  open  account  with  the 
acceptor,  for  goods  which  he  is  in  the  course  of  sending  to  the  acceptor  for 
sale,  and  it  appear  to  have  been  the  understanding  of  the  parties,  at  the  time, 
that  the  bill  was  to  be  paid  by  the  acceptor,  and  its  amount  be  entered  in  the 
general  account,  it  will  be  treated  as  a  bill  drawn  for  value,  imposing  upon 
the  acceptor  the  primary  obligation  to  pay  it,  and  cannot  be  held  an  accom- 
modation bill ;  and  its  leg^  character,  in  this  respect,  will  not  be  affected  by 
any  alteration  of  the  balance  of  the  account,  nor  by  the  fact,  afterwards  ascer- 
tained, that  the  drawer  was  indebted  to  the  acceptor  at  the  time  of  the 
acceptance. 

The  release  of  the  drawer,  in  such  case,  by  the  holder,  will  not  discharge  the 
acceptor,  but  will  be  treated  as  a  relinquishment,  merely,  by  the  holder,  of  so 
much  security  which  he  had  for  the  payment  of  the  debt 

Accommodation  paper,  Rdeate  of  drawer,  —  An  Indorsee,  for  value,  of  a  bill  of 
exchange,  who  became  such  before  its  maturity,  and  in  ignorance  that  it  was 
given  for  accommodation,  has  a  right  to  treat  all  parties  thereon  as  liable  to 
him  according  to  their  relative  positions  on  the  bill,  and  to  regard  the  acceptor 
as  the  principal  debtor,  and  the  liability  of  the  drawer  as  collateral ;  and  this 
right  is  unaffected  by  any  subsequently  acquired  knowledge,  that  the  bill 
was  given  for  accommodation.  In  such  case  a  release  of  the  drawer,  by  the 
holder,  has  no  effect  on  the  ultimate  liability  of  the  acceptor.  And  in  this 
respect  the  rule  is  the  same  in  equity  as  at  law. 

AsstriiPSiT  on  two  bills  of  exclxange  for  $600  each.  The 
declaration  contained  two  counts;  the  first  count  was  as 
foUowd :  — 

*^  The  defendant  is  attached  to  answer  to  the  plaintiffs  in 
a  plea  of  the  case  for  that  one  Caleb  E.  Barton  heretofore,  to 
wit,  on  the  fifth  day  of  October,  a.d.  1844,  at  Charlotte,  in 
said  county  of  Chittenden,  according  to  the  custom  and  usage 
of  merchants  from  time  immemorial,  used  and  approved  of 
within  this  State,  made  his  certain  bill  of  exchange  in  writing, 
bearing  date  the  day  and  year  last  aforesaid,  and  directed  tlie 
said  bill  of  exchange  to  the  said  defendant,  at  number  5S 
Water  Street,  New  York,  and  thereby,  then  and  there  re- 
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quested  the  said  defendant  thirty  days  after  the  date  thereof, 
to  pay  to  the  order  of  one  Samuel  H.  Barnes,  the  sum  of  six 
hundred  dollars,  for  value  received,  and  then  and  there  deliv- 
ered said  bill  of  exchange  to  the  said  Samuel  H.  Barnes,  which 
said  bill  of  exchange  the  said  defendant  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  upon  sight  thereof,  accepted 
according  to  the  usage  and  custom  of  merchants.  And  the  said 
Barnes  to  whose  order  the  payifient  of  t^e  said  sum  of  money  in 
said  bill  of  exchange  specified  was  to  be  made,  after  the  making 
of  said  bill  of  exchange,  and  before  the  payment  of  said  sum 
of  money,  to  wit,  on  the  day  and  year  aforesaid,  at  the  place 
last  aforesaid,  according  to  the  said  custom  and  usage  of 
merchants,  indorsed  said  bill  of  exchange,  and  then  and  there 
ordered  and  appointed  the  said  sum  of  money  in  the  same 
specified  to  be  paid  to  the  said  plainti£&,  and  then  and  there 
delivered  the  said  bill  of  exchange  so  indorsed  as  aforesaid  to 
the  said  plainti&,  and  the  said  plaintifib  aver  that  afterwards 
and  when  said  bill  of  exchange  became  due  and  payable  accord- 
ing to  the  tenor  and  efifect  thereof,  to  wit,  on  the  seventh 
day  of  November,  a.d.  1844,  to  wit,  at  number  36  Water 
Street,  in  the  city  of  New  York,  in  the  State  of  New  York, 
one  of  the  United  States  of  America,  that  is  to  say,  at  Char- 
lotte, aforesaid,  the  said  bill  of  exchange  was  duly  presented 
and  shown  for  payment  thereof  to  a  clerk  in  the  store  of  the 
acceptor,  according  to  the  said  custom  and  usage  of  merchants, 
and  payment  of  the  said  sum  of  money  in  said  biU  of  exchange 
specified  was  then  and  there  duly  required,  but  that  neither 
the  said  defendant  nor  any  person  or  persons  on  behalf  of 
said  defendant,  did  or  would  when  the  said  bill  of  exchange 
was  so  presented  and  shown  for  payment  thereof,  as  aforesaid, 
or  at  any  time  before  or  afterwards  pay  the  said  sum  of  money 
therein  specified,  or  any  part  thereof,  but  then  and  there 
wholly  neglected  and  refused  so  to  do,  of  all  which  said 
premises  said  defendant  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  had  notice,  by  means  whereof  according 
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to  Baid  usage  of  merchants,  he,  the  said  defendant,  then  and 
there  became  liable  to  pay  to  said  plaintiffs  said  sum  of  money 
in  said  bill  of  exchange  mentioned,  when  he  should  be  there- 
unto afterwards  requested ;  and  being  so  liable,  he,  the  said 
defendant,  in  consideration  thereof  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  the  place  aforesaid,  undertook 
and  then  and  there  faithfully  promised  the  plaintiffs  to  pay 
them  the  said  sum  of  money,  in  said  bill  of  exchange  speci- 
fied, when  he  should  be  thereunto  afterwards  requested.*' 

The  second  count  was  for  another  bill  of  exchange  for  a 
like  sum,  of  which  the  following  is  a  copy :  — 

«♦  $600.  Charlotte,  Vt,  25th  Oct.,  1844. 

^^  Thirty  days  after  date,  please  pay  to  the  order  of  Samuel 

H.  Barnes  six  hundred  dollars,  value  received,  and  charge  to 

account  of 

"  Yours,  &c.,     '  Caleb  E.  Barton, 

Charlotte,  Vt. 


**  To  Mr.  Henrt  Rath  bone, 
85  Water  Street,  New  York 


."{ 


And  indorsed  by  the  said  Barnes,  and  accepted  by  the  de- 
fendant. 

The  case  was  tried  March  Term,  1852,  Pierpoint,  J.,  presid- 
ing.    Plea,  the  general  issue,  and  trial  by  the  court. 

On  the  trial,  the  plaintiffs  proved  the  drawing  and  indors- 
ing of  the  bills  declared  upon,  and  "their  acceptance  by  de- 
fendants as  averred,  and  that  they  were  regularly  discounted 
b}'^  them  before  their  maturity ;  that  the  same  were  duly  pro- 
tested for  non-payment,  and  due  notice  given  to  charge  the 
drawer  and  indorser.  It  appeared  that  no  payments  had  been 
made  upon  them,  other  than  what  appear  in  statement  marked 
"  B,"  which  was  as  follows :  — 
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Draft  due  Nov.  7, 1844 1600  00 

Protest,  &c 1  76 

Interest  to  July  10, 1846 70  52 

Draft  due  Nov.  27, 1844 600  00 

Expense 1  75 

Interest  to  July  10, 1846 68  19 

91,842  21 
July  10, 1846,  Caflh       612  00 

$780  21 
Interest  to  March  17, 1848 86  28 

$816  49 
March  17, 1848,  Cash 500  00 

$316  49 

It  appeared  from  the  iLepositions  of  one  Ferguson  and  Cur- 
tis Rathbone,  introduced  by  defendant,  that  prior  and  up  to 
the  acceptance  of  the  drafts.  Barton,  the  drawer,  being  in 
Charlotte,  in  this  State,  had  been  in  the  habit  of  consigning 
cheese  to  the  defendant  at  New  York,  for  sale  on  commission, 
and  of  drawing  on  the  defendant  for  the  proceeds,  and  that 
the  latter  was  in  the  habit  of  accepting  the  drafts.  That  the 
bills  in  suit  were  so  drawn  and  accepted,  the  defendant  be- 
lieving, when  the  last-mentioned  bills  were  accepted,  he  had 
enough  of  Barton's  property  to  meet  them ;  but  that  at 
their  maturity  Barton  was  indebted  to  defendant  on  account, 
apart  from  the  bills  in  suit,  and  the  latter  had  no  prop- 
erty or  funds  in  his  hands  of  the  former  wherewith  to  meet 
them. 

* 

That  the  bills  in  suit  are  those  charged  Oct.  11  and  80, 

1844,  in  t&e  defendant's  account  appended  to  the  deposition 

of  Ferguson,  and  were  respectively  accepted  at  those  dates, 

and  were  charged  over  to  Barton  in  the  same  manner  in 

which  the  other  acceptances  were  in  the  said  account.    The 

40 
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defendant  also  introduced  in  evidence  the  following  instru- 
ment :  — 

*'  In  consideration  of  $500  to  the  Fanners'  and  Mechanics* 
Bank,  paid  by  Caleb  E.  Barton,  of  Charlotte,  the  said  bank 
hereby  wholly  release  and  discharge  the  said  Barton  from  all 
liability  or  indebtedness  to  said  bank,  which  said  bank  have 
or  may  claim  to  have  for,  or  on  account  of,  any  and  all  notes, 
checks,  drafts,  or  bills  of  exchange  or  acceptances  to  which 
Henry  Rathbone  is  in  any  wise  a  party,  either  as  maker, 
drawer,  indorser,  or  acceptor  or  payee  or  drawee,  and  also  from 
all  liability  on  any  paper  which  has  been  sued  against  said 
Barton  in  favor  of  said  bank,  or  any  other  paper  said  bank 
may  have  against  Barton,  previous  to  the  17th  of  March 
instant,  which  said  Rathbone  was  or  is  any  wise  a  party  to. 

^^  In  witness  whereof,  we  have  hereunto  affixed  the  seal  of 
said  bank,  at  Burlington,  this  thirtieth  day  of  March,  a.d. 
1848. 

(Signed)       **  Fabmbrs*  and  Mechanics'  Bank.     [l.s.] 

"  By  John  Peck,  Pres't." 

The  defendant  also  proved  that  plaintiff's  cashier  impressed 
their  seal  thereon,  and  subsequently  delivered  the  instrument 
to  Barton's  attorney,  and  that  the  plaintifEs  were  then  as  much 
in  the  habit  of  sealing  instruments  by  impressing  their  seal 
apon  the  paper  as  by  sealing  in  any  other  way. 

That  July  10, 1846,  Barton  paid  plainti£b  the  $612  entered 
in  the  above  statement  ^^  B,"  when  they  discharged  a  mortr 
gage,  which  they  held  against  him  as  drawer ;  and  that  he 
supposed  he  was  thereby  discharged  from  any  further  lia* 
bility  on  the  bills ;  but  that  the  plaintiffs  understood  that  he 
was  not.  Afterwards  plaintiffs  sued  Barton,  as  drawer,  and 
after  suit  and  on  March  17, 1848,  rather  than  stand  trial  he 
paid  $500  on  the  bills,  the  same  entered  in  statement  ^^  B," 
with  the  understanding  ^  that  he  was  to  be  discharged  as 
drawer ;  but  there  was  no  other  agreement  to  discharge  him 
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than  what  appears  in  said  instrument,  which  was  executed 
in  pursuance  of  such  understanding,  and  in  consequence  of 
the  last  payment^  which  sum  hist  paid  is  the  same  mentioned 
in  said  instrument. 

That  on  making  said  payment,  the  suit  against  him  was 
withdrawn.  The  signature  to  the  instrument  was  admitted 
to  be  that  of  John  Peck's,  then  president  of  plaintiffs.  The 
defendant  also  introduced  the  affidavit  of  his  attorney,  Ash- 
bel  Peck,  filed  in  the  cause,  on  a  motion  for  continuance, 
March  25, 1847,  in  which  affidavit  Mr.  Peck  testified  that  he 
*^  made  arrangements  with  the  defendant  to  take  the  testi-' 
mony  of  his  book-keeper  in  New  York  (defendant's  brother) 
to  show  that  the  drafts  in  suit  are  accommodation  drafts,  as 
between  defendant  and  the  drawer,  Caleb  E.  Barton,  and 
that  defendant  had  overpaid  said  Barton,  exclusive  of  the 
drafts  in  suit,  and  that  defendant  was  to  go  to  New  York, 
and  expected  to  go  in  a  few  days,  and  write  me  the  time  and 
place  and  person  before  whom  he  would  take  the  testimony. 
I  was  then  to  give  notice  to  plaintifis,  and  have  the  testi- 
mony taken  in  season  for  this  term,"  &c.  But  there  was  no 
proof  that  the  plaintiff,  previous  to  the  execution  of  the 
release  to  Barton,  had  notice  of  the  contents  of  the  affidavit, 
except  so  far  as  it  was  known  to  their  prosecuting  attorneys 
in  this  suit,  to  whom  the  same  was  actually  known  at  the 
time  of  its  filing. 

It  appeared  that  the  plaintiffs  discounted  the  bills  to  Bar- 
ton, under  his  representations  and  in  the  belief  that  they 
were  drawn  on  cheese  consigned  to  the  defendant,  and  sup- 
posed that  the  defendant  had  in  his  hands  property  or  funds 
of  Barton  sufficient  to  meet  them  when  they  were  discounted 
and  accepted ;  and  that  plaintiffs  never  had  any  knowledge 
to  the  contrary,  except  so  far  as  they  were  informed  of  the 
same  by  said  affidavit  and  by  the  appearing  at  the  taking  of 
said  depositions.  It  also  appeared  that  there  was  no  evi- 
dence tending  to  show  that  the  defendant  had  any  knowledge  ^ 
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of,  or  consented  to,  the  release  of  Barton  previous  to  its 
execution. 

The  plaintiffs  claimed  judgment  for  the  balance  of  said  bills 
unpaid,  upon  these  facts  and  the  evidence  referred  to.  The 
County  Court  rendered  judgment  for  the  defendant. 

Exceptions  by  plaintiff$. 

IsHAM,  J.  This  action  is  brought  on  two  bills  of  exchange, 
drawn  by  Caleb  E.  Barton  on  the  defendant,  Henry  Rath- 
bone,  of  the  city  of  New  Yo?k ;  both  of  which  were  duly 
accepted,  and,  before  maturity,  were  discounted,  and  trans- 
ferred by  indorsement  to  the  plaintiffs.  When  the  bills 
matured,  they  were  dishonored,  duly  protested,  and  notice 
thereof  given  to  the  drawer. 

On  the  trial  of  the  case,  at  the  circuit,  the  defendant 
insisted  that  the  bills  were  accommodation  bills ;  and,  upon 
the  facts  stated  in  the  bill  of  exceptions,  he  now  ixisists,  that 
the  bills  are  of  that  character,  that  the  drawer  is  the  person 

m 

primarily  liable,  that  the  acceptor  stands  as  his  surety,  and 
that  the  release  of  the  drawer,  by  the  plaintiffs,  operates  as  a 
discharge  of  the  defendant,  as  acceptor.  It  is  admitted  that 
if  these  bills  are  not  accommodation  bills,  but  are  really  bills 
for  value,  the  release  will  not  affect  the  liability  of  the 
acceptor.  It  will  discharge  all  persons  intermediate  between 
the  holders  and  drawer,  but  not  those  prior  on  the  bills,  nor 
those  on  whom  rests  a  primary  or  absolute  liability  to  pay 
them.  English  v.  Derby,  2  B.  &  P.  61 ;  Bailey,  J.,  in  Claridge 
V.  Dalton,  4  Moore  &  S.  226 ;  Chitty,  Bills,  451. 

We  are  satisfied  that  these  bills  are  to  be  treated  as 
accommodation  papers.  It  is  true  the  fact  is  found  in  the 
case,  ^^  that,  at  the  maturity  of  the  bills,  the  drawer  was  in- 
debted to  the  acceptor  on  account,  apart  from  the  bills  in 
suit,  and  that  the  latter  had  no  funds  in  his  hands  of  the  for- 
mer, wherewith  to  meet  them."  But,  in  connection  with  this 
statement,  it  equally  appears  from  the  exceptions  that,  during 
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the  season  of  1844,  the  drawer,  at  different  times,  consigned 
to  the  defendant  as  commission  merchant,  for  sale  on  his 
account,  a  quantity  of  cheese,  the  gross  proceeds  of  which 
amounted  to  $7,848.78 ;  and,  from  the  statement  in  the  account 
of  sales,  we  perceive  that  a  much  larger  amount  than  the  sum 
of  these  bills  was  realized  therefrom,  after  these  acceptances 
were  given.  The  account  arising  from  the  sale  of  this  prop- 
erty commenced  in  July,  1844,  and  closed  in  November  of 
that  year.  There  has  been  no  statement  of  that  account 
rendered,  or  balance  ascertained  by  the  parties.  As  between 
them,  the  whole  account  remains  open  and  subject  to  their 
future  liquidation.  While  this  account  was  accruing,  these 
bills  were  drawn  and  accepted,  obviously  and  with  the  under- 
standing that  they  were  to  be  paid  by  the  defendant,  and  the 
amount  so  paid  be  entered  into  their  general  account. 

During  that  period,  they  doubtless  anticipated  that  the 
balance  would  be  sufficient  to  pay  these  bills,  and  have  been 
respectively  disappointed  in  the  amount  finally  realized  there- 
from ;  so  that  there  is  now  a  balance  duQ  the  acceptor,  as 
stated  in  the  account  of  ^ales.  But  as  these  bills,  at  first, 
were  drawn  upon  property  consigned  to  the  acceptor,  and  he 
accepted  them  with  the  same  means  of  knowledge  which  the 
drawer  had,  and  thereby  assumed  the  primary  obligation  to 
pay  them,  there  is  no  propriety  in  treating  the  bills  otherwise 
than  as  creating  obligations  of  that  character,  after  they  have 
passed,  in  due  course  of  business,  into  the  hands  of  an  indor- 
see. In  so  treating  them,  we  are  manifestly  carrying  into 
effect  the  mutual  intention  of  the  parties  when  the  bills  were 
drawn  and  accepted;  for  it  is  distinctly  stated  in  the  case 
that  both  the  drawer  and  the  drawee  supposed  and  believed 
that  there  were  funds  sufficient  in  the  hands  of  the  drawee  to 

■ 

pay  them  at  maturity,  and  under  that  belief  the  drawer  made 
such  representations  to  the  plaintiffs,  at  the  time  of  their  in- 
dorsement and  discount. 

The  legal  effect  and  character  of  bills  of  exchange,  so 
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drawn  and  accepted,  is  not  changed  or  affected  bj  anj  al- 
teration of  the  balance  of  the  account,  nor  even  by  the  fact, 
if  it  should  be  afterwards  ascertained,  that  there  was  an 
indebtedness,  at  the  time  of  the  acceptance,  from  the  drawer 
to  the  acceptor.  This  principle  is  fully  illustrated  by  the 
case  of  Bagnall  v.  Andrews,  7  Bing.  217.  Indeed,  the  facts 
in  that  case,  and  the  principles  there  established,  have  such  a 
direct  application  to  this  case,  that  we  cannot  consider  these 
bills  otherwise  than  as  bills  for  value,  without  entirely  disre- 
garding the  authority  and  principles  of  that  decision.  In 
that  case  when  the  bill  was  drawn,  the  drawer  had  an  open 
account  with  the  acceptor,  for  goods  which  he  was  in  the 
course  of  sending  to  him  for  sale ;  neither  of  them  at  that 
time  knew  the  state  of  the  account;  ^^and  it  afterwards 
turned  out  that  the  drawer  was,  at  the  time  of  the  accept- 
ance, indebted  to  the  acceptor,  instead  of  the  acceptor  being 
indebted  to  the  drawer.''  Before  the  bill  became  due,  the 
drawer  became  bankrupt,  and  indorsed  the  bill  to  the  plain- 
tiff, who  was  ignorant  that  an  act  of  bankruptcy  had  been 
committed.  The  drawer  being  called  as  a  witness  was  ob- 
jected to  as  being  interested,  on  the  ground  that  this  was  an 
accommodation  bill,  and  that,  if  the  plaintiff  recovered,  he 
would  be  responsible  to  the  defendant,  not  only  for  the 
amount  of  the  bill,  but  for  the  costs  of  that  suit.  Tindal, 
C.  J.,  after  remarking  that  such  consequences  would  follow, 
if  this  was  an  accommodation  bill,  and  that  the  witness  would 
be  incompetent,  observed  ^^  that,  we  think,  upon  the  facts  in 
the  case,  the  bill  was  not  an  accommodation  bill.  At  the 
time  it  was  drawn,  the  drawer  had  an  open  account  with 
the  defendant  for  goods  sent,  and  which  he  was  then  in 
the  course  of  sending  to  him  for  sale.  The  drawer  might,  at 
that  time,  reasonably  expect,  that  the  acceptor  would  pay 
the  bill  out  of  funds  that  might  be  in  his  hands,  when  the 
bill  arrived  at  maturity ;  for  the  evidence  is  express  that,  at 
the  time  the  bill  was  drawn,  neither  the  drawer  or  acceptor 
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knew  the  state  of  the  account.  A  bill  so  drawn  and  accepted 
cannot  be  treated  as  an  i^^commodation  bill,  nor,  consequently, 
is  there  any  implied  obligation,  on  the  part  of  the  drawer,  to 
indemnify  the  acceptor  against  the  costs  of  any  action  whioJi 
may  be  brought  against  him."  1  Phil.  Evid.  61 ;  9  Serg.  & 
Bawle,  237. 

If  that  case  is  to  be  treated  as  sound  in  principle,  it  makes 
a  final  disposition  of  the  case  under  consideration ;  for  under 
that  authority,  these  bills  cannot  be  considered  as  accommoda- 
tion bills,  but  must  be  treated  as  bills  for  value ;  the  acceptor 
being  the  party  primarily  liable,  and  the  drawer  considered 
only  as  his  surety  or  guarantor.  In  such  case,  it  was  properly 
remarked  that  the  release  of  the  drawer  was  a  relinquish- 
ment merely  of  so  much  security  which  Uie  plaintifEs  had  for 
the  payment  of  the  debt,  and  which  in  no  event  can  aCEect 
the  liability  of  the  acceptor. 

It  is  very  evident,  also,  that  the  plaintifiGs  could  have  sus- 
taiued  no  action  against  the  drawer  of  these  bills,  unless  they 
had  been  duly  protested  and  notice  given.  This  principle  is 
founded  on  the  consideration  that  a  primary  liability  for  their 
payment  rests  only  upon  the  acceptor;  while  that  of  the 
drawer  is  contingent  and  collateral,  and  arises  upon  the 
default  of  the  acceptor.  The  necessity  of  protest  and  notice 
in  such  cases  is  not  avoided  by  a  fluctuating  balance  in  their 
accounts,  nor  even  by  the  fact,  where  there  exists  an  open 
account,  that  there  is  an  indebtedness  from  the  drawer  to  the 
acceptor.  Orr  v.  Maginnis,  7  East,  359 ;  Blackhaw  v.  Doren, 
2  Camp.  608 ;  In  re  Brown,  2  Story's  C.  C.  502,  521 ;  Story, 
Bills,  §  311 ;  2  Smith's  Lead.  Cas.  29 ;  Smith's  Merc.  Law, 
316 ;  15  Peters,  393. 

But,  if  these  bills  are  to  be  regarded  strictly  as  accommoda- 
tion bills  the  same  result,  we  think,  must  follow.  In  such  case, 
it  is  insisted  that  the  drawer  is  the  person  primarily  liable ; 
that  the  acceptor  is  to  be  treated  as  his  surety ;  and  that  the  a 

holder  of  the  bills  is  bound  so  to  regard  and  deal  with  them, 
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notwithBtanding  the  terms  of  the  bill,  whenever  he  has  notice 
that  the  acceptance  was  for  accommodation ;  whether  that  no- 
tice was  received  at  the  time  he  took  the  bills,  or  at  any  sub- 
sequent period. 

It  is  proper  to  observe  that  this  question  does  not  now 
arise  between  the  drawer  and  acceptor ;  as  between  them  the 
consideration  may  be  inquired  into  and  the  true  relation  of 
the  parties  shown ;  but  the  question  is  presented  in  a  case 
between  the  acceptor  and  an  indorsee  for  value  without 
notice  that  the  bill  was  for  accommodation  at  the  time  he 
became  the  holder.  When  these  bills  were  received  by  the 
plaintiffs,  they  were  invested  with  those  legal  rights,  and  be- 
came subject  only  to  those  duties,  that  arose  from  what 
appeared  on  the  face  of  the  bills.  Their  legal  effect  and  the 
relative  liability  of  the  drawer  and  acceptor  could  not  be 
changed  or  altered  by  any  fact  not  then  appearing. 

These  principles  have  a  peculiar  application  to  bills  of  ex- 
change, as  they  are  designed  for  commercial  purposes ;  and 
their  application  is  required  to  impart  to  them  that  credit  and 
currency  which  is  necessary  to  insui'e  the  purposes  for  which 
they  were  intended.  At  the  time  the  plaintifiis  became  in- 
dorsees they  had  the  right,  on  the  one  hand,  and  were  bound, 
on  the  other,  both  at  law  and  in  equity,  to  regard  the  ac- 
ceptor as  primarily  liable,  and  the  drawer  as  his  surety ;  they 
could  have  released,  compounded  with,  or  given  time  to  the 
drawer,  without  in  any  way  affecting  their  right  to  hold  the 
ultimate  liability  of  the  acceptor.  Story,  Bills,  §§  429,  430 ; 
15  Peters,  898 ;  1  Mees.  &  W.  874.  Such  being  their  right 
at  the  time  they  became  the  holders  of  the  bills,  there  is  no 
propriety  or  authority  in  saying,  that  that  right  can  be  sub- 
sequentiy  changed,  or  affected  by  a  mere  notice  from  the 
acceptor  to  the  holder  that  the  drawer  had  neglected  to  pro- 
vide funds  for  the  payment  of  the  bills ;  or  by  any  act  of  the 
drawer  and  acceptor  to  which  the  plaintiffs  were  not  a  party, 
and  to  which  they  have  never  given  their  assent.  Theob.  on 
Pr.  &  Sur.  216. 
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The  plaiDti£&,  as  holders  of  these  bills,  were  not  subject  to 
any  of  the  equities  existing  between  the  original  parties,  and 
without  their  assent  those  equities  cannot  be  imposed  upon 
them.  The  case  of  Mallet  v.  Thompson,  5  £sp.  178,  was  an 
action  by  an  indorsee  against  the  maker  of  an  accommodation 
note  for  the  payee.  The  holder  received  part-payment,  under 
a  composition  from  the  payee,  and  covenanted  not  to  sue  him, 
which  is  a  virtual  release,  knowing  when  he  received  the  bill 
that  it  was  given  for  accommodation.  Lord  EUenborough 
ruled  that  the  maker  was  liable,  notwithstanding  the  payment 
and  release ;  for  his  liability  on  the  face  of  the  note  was  primary 
and  principal,  and  that  of  the  indorsers  was  collateral  and 
secondary ;  and,  whatever  may  be  their  liabilities  between 
themselves,  such  was  their  liability  to  the  holder.  It  was 
also  held  that  the  release  would  have  no  effect  between  the 
maker  and  payee  ;  for  whatever  the  maker  was  compelled  to 
pay  he  might  call  upon  the  payee  to  repay  ;  the  release  in  no 
way  disturbed  their  relations.  On  the  application  of  the  same 
rule  to  this  case,  whatever  the  acceptor  may  be  compelled  to 
pay,  he  can  call  upon  the  drawer  to  repay,  notwithstanding 
the  release ;  for  their  relations  are  not  disturbed  by  its  exe* 
cution.  It  is  evident,  also,  in  this  case,  from  the  release  it- 
self, that  a  discharge  of  the  bill  was  not  intended  by  the 
parties,  but  simply  a  release  of  the  drawer,  by  the  holders, 
from  any  farther  claim  which  they  had  persohally  on  him, 
leaving  the  holders  to  pursue  their  remedy  against  the 
acceptor  as  the  party  primarily  liable.  Story,  Promissory 
Notes,  §  423. 

In  the  case  of  Laxton  v.  Peat,  2  Camp.  185,  and  Collott 
V.  Haigh,  3  Camp.  281,  a  different  doctrine  was  applied  to 
accommodation  bills,  where  the  holder,  at  the  time  he  re- 
ceived the  bills,  knew  that  they  were  for  the  accommodation 
of  the  drawer.  Lord  EUenborough  remarked  ^'  that  as  it 
was  an  accommodation  bill,  of  which  all  parties  had  notice, 
the  acceptor  can  only  be  considered  as  a  surety  for  the 
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drawer ;  '*  and  the  acceptor  was  discharged  by  time  being 
given  the  drawer.  If  these  cases  can  be  sustained  on  prin- 
ciple, they  have  no  application  to  this  case ;  for  it  may  be 
said  with  more  propriety  that  if  one  take  a  bill  of  exchange, 
knowing  at  the  time  that  it  was  for  accommodation,  he 
thereby  assents  to  receive  and  hold  it  subject  to  that  equity 
of  the  parties ;  while  no  such  suggestions  can  be  made  in  this 
case,  as  these  plain  ti&  had  no  such  notice  when  the  bills 
were  received  and  discounted. 

The  doctrine  of  those  two  cases  was,  however,  subsequently 
shaken  by  Justice  Gibbs,  in  Kerrison  v.  Cooke,  3  Camp.  362, 
and  was  afterwards  overruled  in  the  Common  Pleas,  in  the 
case  of  Fentum  t;.  Pocock,  5  Taunt  192,  in  which  Mansfield, 
C.  J.,  observed  'Hhat  the  case  of  Laxton  v.  Peat  was  the  first 
in  which  it  was  held  that  the  acceptor  was  not  the  first  and 
hMSt  person  compelled  to  pay  the  bill  to  the  holder ;  and  that 
they  were  compelled  to  differ,  and  hold  that  it  is  impossible 
to  consider  the  acceptor  of  an  accommodation  bill  in  the  light 
of  a  surety  for  the  drawer ;  and  that,  if  the  holder  had  known 
in  the  clearest  manner  that  at  the  time  of  giving  the  bill  it 
was  for  accommodation,  it  would  make  no  manner  of  differ- 
ence." With  this  view  of  the  case.  Heath,  J.,  and  Cham- 
bre,  J.,  agreed.  It  will  be  at  once  perceived  that  in  this  case 
the  acceptor  was  held  as  the  principal  and  primary  debtor  on 
an  accommodation  bill,  known  to  be  such  by  the  holder  when 
he  received  it,  and  that  act  of  the  holder,  which  would  have 
discharged  a  surety,  was  held  not  to  affect  his  liability.  We 
are  not  called  upon  in  this  case  to  approve  or  disapprove  of 
the  doctrine  of  that  case  to  the  extent  to  which  it  was  car- 
ried ;  but  it  is  a  decided  authority  for  saying  that  an  indorsee 
for  value  of  a  bill  of  exchange,  who  became  such  before  its 
maturity  and  in  ignorance  that  it  was  given  for  accommoda- 
tion, has  a  right  to  treat  all  parties  thereon  as  liable  to  him 
'  according  to  their  relative  positions  on  the  bill,  and  to  regard 
the  acceptor  as  the  principal  debtor,  and  the  liability  of  the 
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drawer  as  collateral ;  and  that  this  right  is  unaffected  by  any 
subsequently  acquired  knowledge  that  the  bill  was  given  for 
accommodation.  In  such  cases,  it  is  regarded  as  a  mere  truism 
to  say  that  a  release  of  the  drawer  by  the  holder  has  no  effect 
on  the  ultimate  liability  of  the  acceptor. 

The  case  of  Fentum  t;.  Pocock  has  been  sustained  and 
approved  by  the  subsequent  cases  in  England.  Price  v,  Ed- 
monds, 10  Barn.  &  C.  578,  584 ;  Nichols  v.  Norris,  8  Barn.  & 
Adol.  41 ;  Harrison  v.  Courtauld,  8  Bam.  &  Adol.  86 ;  Rolfe 
V.  Wyatt,  5  Car.  &  P.  181 ;  1  Moody  &  M.  14 ;  Yallop  v. 
Ebers,  1  Bam.  &  Adol.  698,  708.  It  is  to  be  observed  also 
that  the  same  view  of  the  subject  is  entertained  by  the  differ- 
ent elementary  authors.  Chitty,  Bills,  344;  Smith's  Merc. 
Law,  882 ;  8  Kent's  Com.  104 ;  Bayley,  Bills,  864 ;  Story, 
Promissory  Notes,  §§  418,  428. 

This  subject  has  arisen  before  many  of  the  courts  in  this 
country,  and  the  rule  is  generally  sustained  ^^  that  the  parties 
to  a  bill  or  note  are  bound  by  the  character  which  they 
assume  upon  the  face  of  the  bill.  If  by  that  they  are  liable 
as  primary  debtors  or  as  principal,  then,  as  to  the  holders, 
they  are  bound  as  such ;  and  his  knowledge  at  the  time  when 
he  takes  the  bill  that  they  or  either  of  them  are  accommoda- 
tion pailiies  will  ^ not  vary  the  case."  Montgomery  Bank  v. 
Walker,  9  Serg.  &  Rawle,  229 ;  s.  o.  12  Serg.  &  Rawle,  882 ; 
White  V,  Hopkins,  8  Watts  &  Serg.  99  ;  Lewis  v.  Hanchman, 
2  Barr,  416  ;  Commercial  Bank  v,  Cunningham,  24  Pick.  270, 
275  ;  Church  v.  Barlow,  9  Pick.  547,  551 ;  In  re  Babcock, 
8  Story's  C.  C.  898 ;  Sanford  v.  Lambert,  2  Blackf.  187 ; 
Clopper,  Adm'r,  v.  Union  Bank  of  Maryland,  7  Har.  &  J.  92. 

In  the  case  of  Claremont  Bank  v.  Wood,  10  Vt.  582,  where 
several,  some  of  whom  were  sureties,  signed  a  note,  '^  each  as 
principals,"  and  promised  to  pay,  it  was  held  that,  as  to  the 
holders,  they  were  to  be  regarded  as  principals,  and  not  as 
sureties ;  and  yet  the  primary  liability  of  the  acceptor,  and 
the  secondary  liability  of  the  drawer,  is  as  expressly  set  forth 
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on  these  bills  as  if  it  were  written  out  in  fall  over  their 
respective  signatures.  In  either  case,  to  vary  their  respective 
liabilities,  as  they  have  assumed  them  on  the  face  of  the  bills 
and  note,  would  be  to  vary  and  control  their  intended  opera- 
tion, and,  in  effect,  to  enforce  a  contract,  which  the  parties 
never  made. 

On  this  subject,  it  is  important  to  observe  a  material  dis- 
tinction between  joint  and  several  promissory  notes  or  obliga- 
tions, and  bills  of  exchange  or  notes,  on  which  the  parties 
have  assumed  only  successive  liabilities.  In  the  former  case, 
as  between  the  makers,  and  the  holders,  who  at  the  time 
received  the  note  with  notice  of  the  circumstances  under 
which  it  was  given,  the  strict  relation  of  principal  and  surety 
may  exist,  and  evidence  of  that  fact  is  not  considered  as  con- 
tradicting its  specific  provisions,  but  as  consistent  with  its 
terms  ;  and  the  right  of  contribution  arising  out  of  that  rela- 
tion exists  between  them.  2  Am.  Lead.  Cas.  289,  803,  in 
notes.  But  the  drawer  and  acceptor  and  indorsers  of  a  bill 
or  note  have  not  assumed  a  joint  and  several  liability,  neither 
are  they  strictly  sureties,  but  are  liable  to  each  other  in  the 
order  of  their  becoming  parties ;  and  when  the  action  is  on 
the  bill  or  instrument,  creating  such  successive  liabilities  by 
an  indorsee  for. value,  without  notice  that  the  bill  was  given 
for  accommodation,  such  testimony  is  inadmissible  for  the 
purpose  of  converting  their  successive  liabilities  into  a  joint 
and  several  obligation,  or  placing  them  in  the  relation  of 
principal  and  surety.  The  testimony  clearly  contradicts  the 
express  provision  of  the  bill,  and  materially  changes  its  legal 
effect.  Unquestionably  those  liabilities  may  be  changed  as 
between  the  parties  by  an  express  contract  to  that  effect, 
which  may  be  enforced  between  them.  But  this  in  no  way 
affects  the  rights  of  a  holder,  who,  at  least,  became  such  in 
ignorance  of  that  an'angement.  Under  such  circumstances, 
the  holder  has  only  to  look  to  the  bill  itself,  and  the  genuine- 
ness of  the  signatures,  to  ascertain  the  nature  and  extent  of 
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the  liability  of  the  parties  thereon ;  and  they  are  liable  to 
him  in  the  successive  order  in  which  their  names  appear  upon 
the  face  of  the  bill.  McDonald  v,  Magruder,  8  Peters,  471 ; 
Flint  V.  Day,  9  Vt.  845 ;  Brown  v.  Mott,  7  Johns.  861. 

This  doctrine  is  sustained  in  Story's  Treatise  on  Promis- 
sory Notes,  in  which,  §  418,  he  observes,  that  "  the  strong 
tendency  of  the  more  recent  authorities  is  to  hold  that,  in 
all  cases,  the  holder  has  a  right  to  treat  all  the  parties  to  a 
bill  as  liable  to  him  exactly  to  the  same  extent  and  in  the 
same  manner,  whether  he  knows  or  not  the  note  to  be  an 
accommodation  note ;  for,  as  to  him,  all  the  parties  agree  to 
hold  themselves  primarily  or  secondarily  liable,  as  they 
stand  on  the  note ;  and  that  they  are  not  at  liberty,  as  to 
him,  to  treat  their  liability  as  at  all  affected  by  any  accom- 
modation between  themselves."  And  in  §  488,  he  farther 
says :  ^'  Nor  would  it  make  any  difference  in  the  case  that 
the  released  party  was,  in  point  of  fact,  the  party  ultimately 
bound  to  pay  the  note,  and  that  the  other  party  was  a  mere 
accommodation  maker,  payee,  or  indorser,  for  his  benefit ;  or, 
at  least,  it  would  not  make  any  difference,  unless  the  fact  of 
its  being  such  accommodation  note  were,  at  the  time  of  re- 
ceiving the  note,  and  not  merely  at  the  time  of  the  release, 
known  to  the  holder."  Story,  Bills,  §§  291,  868,  482,  484. 
Chancellor  Kent  (8  Kent's  Com.  104)  also  observes,  that  ^'  the 
acceptor  of  a  bill  is  the  principal  debtor,  and  the  drawer  the 
surety,  and  nothing  will  discharge  the  acceptor  but  payment 
or  a  release.  Accommodation  paper  is  now  governed  by 
the  same  rules  as  other  paper.  This  is  the  latest  and  the 
best  doctrine,  both  in  England  and  this  country." 

As  these  bills  were  received  and  discounted  by  the  plain- 
tiffs before  their  maturity,  without  notice  that  they  were  for 
accommodation,  we  are  satisfied,  from  the  authorities,  that 
they  had  a  right  to  treat  the  acceptor  as  the  principal  debtor, 
and  the  drawer  as  liable  only  on  his  default.  In  such  cases, 
there  is  no  difference  between  accommodation  bills  and  bills 
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for  value :  in  either  case,  a  release  of  the  drawer  from  any 
farther  liability  to  the  holder  will  have  no  effect,  as  a  dis* 
charge  of  the  acceptor  from  his  primary  liability  on  the  bill ; 
and  this  right,  so  to  treat  the  parties  on  the  bill,  remains 
unaffected  by  any  notice  subsequently  given  that  the  bill 
was  for  accommodation. 

It  is  insisted,  however,  that  the  release  of  the  drawer  will 
in  equity  discharge  the  acceptor,  and  that  the  principles 
which  prevail  in  that  court  are  now  equally  available  at 
law.  From  an  examination  of  the  cases  in  Chancery,  we 
entertain  a  decided  conviction  that  the  same  principles,  on 
this  subject,  prevail  in  equity  as  at  law.  If  any  diversity  of 
opinion  exists-  in  that  court  on  this  question,  it  has  arisen 
more  from  a  misapprehension  of  the  rule  at  law,  and  a  desire 
to  conform  to  the  principles  there  established,  than  from  any 
rules  prevailing  in  equity  at  variance  with  them.  There  is 
much  propriety  in  this ;  for  the  principles  regulating  bills  of 
exchange  have  their  origin  in  mercantile  usage,  and  have 
been  adopted  to  meet  the  exigencies  and  wants  of  commercial 
transactions;  it  is  therefore  equally  the  policy  of  courts  of 
equity,  as  of  courts  of  law,  to  make  the  application  of  and 
enforce  those  principles,  in  relation  to  these  securities,  which 
experience  has  found  necessary,  to  preserve  their  negotia- 
bility and  credit. 

In  the  case  of  the  Bank  of  Ireland  v.  Beresford,  6  Dow, 
233,  Lord  Eldon  expressed  his  opinion  of  the  case  of  Fen  turn 
V,  Pocock,  and  observed  that,  *^  if  it  went  on  the  principle, 
that  inquiry  is  not  to  be  made  into  the  knowledge  of  the 
party,  but  that  all  shall  be  taken  as  appearing  on  the  face  of 
the  bill,  I  think  it  a  most  wholesome  doctrine."  The  case 
is  important  only,  as  showing  the  individual  opinion  of  Lord 
Eldon  on  that  question,  and  as  showing  that  no  different  rule 
had  then  prevailed  in  Chancery.  In  the  case  of  Glendinning, 
ex  parte^  1  Buck,  617,  Lord  Eldon  refused  to  adopt  the  prin- 
ciple of  the  decision  of  Fentum  v.  Pocock,  and  recognized 
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the  general  doctrine^  as. held  in  Laxton  v.  Peat.  That  was 
the  case  of  an  accommodation  acceptance,  and  known  to  be 
such,  by  the  holder,  when  he  received  the  bill.  We  are, 
therefore,  not  called  upon  to  approve  or  disapprove  of  the 
doctrine  of  that  case ;  for,  in  this  case  the  plaintiffs  had  no 
notice,  when  the  bills  were  received  and  discounted,  that 
they  were  for  accommodation. 

If  the  plaintiffis  in  this  case  had  received  the  bills  with 
knowledge  that  jbhey  were  given  for  accommodation,  we  do  not 
say  but  that  the  defence  would  be  available ;  for,  when  one 
takes  a  bill,  even  before  maturity,  with  notice  of  a  given  fact, 
it  is  not  unreasonable  that  he  should  be  charged  with  the  con- 
sequences that  result  therefrom  as  if  the  bill  had  been  re- 
ceived overdue.  But  that  principle  does  not  apply,  when  the 
bill  is  taken  before  maturity,  without  notice  and  for  value ; 
for  the  bill  is  then  held  independent  of  all  equities  existing 
between  the  original  parties ;  and  Lord  Elldon,  in  that  case, 
nowhere  intimates  that  the  principle  would  have  such  an 
application.  It  is  only  to  the  case  of  an  accommodation  bill, 
and  known  to  be  such  by  the  holder  when  he  received  the 
bDl,  that  he  made  the  application  of  that  rule. 

The  case,  however,  which  should  and  does  exert  a  control- 
ling influence  in  our  decision  of  this  case  is  that  of  Harrison 
V.  Courtauld,  3  Barn.  &  Adol.  86.  That  case,  it  will  be  per- 
ceived, was  sent  from  Chancery  by  the  Master  of  the  Rolls, 
for  the  opinion  of  the  Court  of  King's  Bench.  This  circum- 
stance alone  creates  the  inference  that,  in  relation  to  bills  of 
exchange,  on  which  the  parties  have  assumed  successive  lia- 
bilities, the  principles  of  equity  are  the  same  as  at  law,  and 
that,  if  the  acceptor  of  these  bills  is  not  discharged  at  law, 
he  would  not  be  in  equity ;  for  it  would  be  an  idle  proceeding 
for  Chancery  to  send  a  case  to  a  court  of  law  to  ascertain  the 
principles  prevailing  there,  unless  those  principles  have  equal 
application  in  Chancery.  In  that  case,  as  we  have  assumed 
in  this,  the  bill  was  accepted  for  the  accommodation  of  the 
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mankind,  which  gives  them  the  credit  and  currency  of  money 
to  all  intents  and  purposes;   they  are  as  much  money  as 
guineas  themselves  are,  or  any  other  coin  that  is  used  in  com- 
mon payments  as  money  or  cash/'     If  such  were  their  legal 
character  in  England,  where  there  was  but  one  bank,  how 
emphatically  must  it  be  so  here  where  they  have  supplanted 
coin  for  every  purpose  but  that  of  small  change,  and  where 
they  have  excluded  it  from  circulation  almost  entirely.     It  is 
true,  as  was  remarked  in  Young  v.  Adams,  6  Mass.  182,  that 
our  bank-notes  are  private  contracts  without  a  public  sanc- 
tion, like  that  which  gives  operation  to  the  lawful  money  of 
the  country ;  but  it  is  also  true  that  they  pass  for  cash  both 
here  and  in  England,  not  by  force  of  any  such  sanction,  but 
by  the  legislation  of  general  consent,  induced  by  their  great 
convenience,  if  not  the  absolute  necessities  of  mankind.    Mil- 
ler V.  Race  is  a  leading  case  which  has  never  been  doubted 
in  England  or,  except  in  a  case  presently  to  be  noticed,  in 
America ;  and  it  goes  very  far  to  rule  the  point  before  us ; 
for  if  the  wheel  of  commerce  is  to  be  stopped  or  turned  back- 
wards in  order  to  repair  accidents  to  it  from  impurities  in  the 
medium  which  keeps  it  in  motion,  except  those  which  —  few 
and  far  between  —  are  occasioned  by  forgery,  bank-notes 
must  cease  to  be  a  part  of  the  currency,  or  the  business  of  the 
world  must  stand  still.    The  weight  of  authority  bearing 
directly  on  the  point  is  decisively  in  favor  of  the  position 
that  bona  fide  payment  in  the  notes  of  a  broken  bank  dis- 
charges the  debt.    Though  Camidge  v.  AUenby,  6  Bam.  & 
C.  378 ;  8.  G.  13  Eng.  Com.  Law  Rep.  202,  was  not  a  case  of 
payment  in  bank-notes,  but  in  the  cash  notes  of  a  banker 
who  had  failed  a  few  hours  before,  it  was  held  that  if  they 
were  to  be  considered  as  cash,  the  debt  would  be  discharged ; 
but  if  as  negotiable  paper  merely,  the  holder  was  bound  to 
use  due  diligence  in  procuring  payment  of  them  ;  and  that  in 
either  aspect  the  same  result  was  inevitable.    Such  notes, 
however,  though  formerly  called  goldsmiths'  notes,  have  not 


BAYABD  V.   Sb^UNK.  648 

been  treated  as  cash  by  the  merchants  or  the  courts.  Strictly 
speaking,  they  are  ordinary  promissory  notes ;  for  none  but 
those  of  the  Bank  of  England  are  considered  bank-notes  in 
that  country.  The  judges,  however,  seem  to  hare  hesitated 
as  to  their  precise  character  in  that  case ;  but  they  distinctly 
decided  that  bona  fide  payment  in  notes  which  have  received 
the  qualities  of  money  from  the  conventional  laws  of  trade,  is 
absolute  satisfaction,' notwithstanding  the  previous  failure  of 
the  drawer.  In  America  we  have  a  decision  directly  to  the 
point  in  Scruggs  v.  Gass,  8  Yerg.  175,  in  which  the  Supreme 
Court  of  Tennessee  held  that  payment  in  the  notes  of  a  bank 
which  had  failed  discharged  the  debt;  and  in  Young  v. 
Adams,  already  quoted,  we  have  a  decision  of  the  Supreme 
Court  of  Massachusetts  to  the  same  purport. 

In  contrast  with  these  stands  Lightbody  v.  The  Ontario 
Bank,  decided  by  the  Supreme  Court  of  New  York,  11 
Wend.  9,  and  affirmed  in  the  Court  of  Errors,  18  Wend.  101, 
po8t^  404.  The  judges  and  senator  who  delivered  opinions 
in  that  case  seem  not  to  have  coincided  in  their  intermediate 
positions,  though  they  arrived  at  the  same  conclusion.  The 
chief  justice  who  delivered  the  opinion  of  the  Supreme  Court, 
appears  to  have  thought  that  a  bank-note  stands  on  the  foot- 
ing of  any  other  promissory  note  ;  that,  as  he  who  parts  with 
what  is  valuable  ought  on  principles  of  natural  justice  to  re- 
ceive value  for  it  in  return,  a  vendor  is  not  bound  by  an  agree- 
ment to  accept  promissory  notes  should  they  have  been  bad 
at  the  time  of  the  transaction ;  and  that  payment  in  the  notes 
of  an  insolvent  bank  is  no  better  than  payment  in  counterfeit 
coin.  It  is  obvious  that  this  involves  a  contradiction  ;  for  to 
confound  bank-notes  with  ordinary  promissory  notes  would 
subject  a  debtor,  who  had  paid  them  away,  to  the  risk  of  the 
bank*s  ultimate  solvency.  In  the  Court  of  Errors,  the 
chancellor,  having  premised  that  a  State  is  not  at  liberty  to 
coin  money,  or  make  any  thing  a  legal  tender  but  gold  or 
silver,  and  consequently  that  the  practice  of  receiving  bank- 
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notes  as  money  is  a  conventional  regulation,  and  not  a  legal 
one,  concluded  that,  where  the  loss  has  already  happened  by 
the  failure  of  the  bank,  there  is  no  implied  agreement  that 
the  receiver  shall  bear  it ;  and  that  if  he  were  called  on  to 
express  his  sense  of  the  transaction  at  the  time,  he  would  say 
what  natural  justice  says,  that  the  risk  of  previous  failure  in 
the  value  of  the  medium  must  be  borne  by  the  debtor.  He 
would  more  probably  say  that  he  had  not  thought  or  formed 
an  opinion  about  it.  Senator  Van  Schaik  also  insisted  much 
on  the  natural  justice  of  the  principle,  and  asserted  that  no 
case  in  the  books  authorizes  an  inference  that  bank-notes  are 
considered  as  money  except  in  the  universally  implied  condi- 
tion that  the  banks  which  issued  them  are  able  to  redeem 
them  at  the  time  of  the  transfer.  In  Miller  v.  Race,  how- 
ever, we  have  seen  that  Lord  Mansfield  asserted  on  the  other 
hand  that  they  are  money  without  any  qualification  whatever ; 
and  Camidge  v,  AUenby,  as  well  as  Scruggs  v.  Gass,  affirms 
that  they  may  retain  the  character  of  money  after  the  period 
of  the  bank's  failure.  To  assume  that  solvency  of  the  bank 
at  the  time  of  the  transfer  is  an  inherent  condition  of  it  is  to 
assume  the  whole  ground  of  the  argument.  The  conclusion 
concurred  in  by  all,  however,  was  that  the  medium  must 
turn  out  to  have  been  what  the  debtor  offered  it  for  at  the 
time  of  the  payment.  How  does  that  consist  with  the  equi- 
table principle  that  there  must  be,  in  every  case,  not  only  a 
motive  for  the  interference  of  the  law,  but  that  it  must  be 
stronger  than  any  to  be  found  on  the  other  side;  else  the 
equity  being  equal,  and  the  balance  inclining  to  neither  side, 
things  must  be  left  to  stand  as  they  are  (Fonb.  b.  1,  c.  v.  §  8 ; 
lb.  c.  iv.  §  25)  ;  in  other  words,  that  the  law  interferes  not  to 
shift  a  loss  from  one  innocent  man  to  another  equally  inno- 
cent, and  a  stranger  to  the  cause  of  it  ? 

The  self-evident  justice  of  this  would  be  proof,  were  it 
necessary,  that  it  is  a  principle  of  the  common  law.  But  we 
need  go  no  further  in  search  of  authority  for  it  than  Miller  9. 
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Race,  in  which  one  who  had  received  a  stolen  bank-note  for 
a  full  consideration  in  the  course  of  his  business,  was  not 
compelled  to  restore  it.  It  was  intimated,  in  The  Ontario 
Bank  v.  Lightbody,  that  there  was  a  preponderance  of  equity 
in  that  case,  not  on  the  side  of  him  who  had  lost  the 
note,  but  of  him  who  had  last  given  value  for  it.  Why  last? 
The  maxim,  prior  in  tempore^  potior  in  jure^  prevails  between 
prior  and  subsequent  purchasers  indifferently  of  a  legal  or  an 
equitable  title.  It  is  for  that  reason  the  owner  of  a  stolen 
horse  can  reclaim  him  of  a  purchaser  from  the  thief;  and, 
were  not  the  field  of  commerce  market  overt  for  every  thing 
which  performs  the  office  of  money  in  it,  the  owner  of  a  stolen 
note  might  follow  it  into  the  hands  of  a  bona  fide  holder  of  it. 
But  general  convenience  requires  that  he  should  not ;  and  it 
was  that  principle,  not  any  consideration  of  the  equities  be- 
twixt the  parties,  which  ruled  the  cause  in  Miller  v.  Race. 
But  a  more  forcible  illustration  of  the  principle,  were  the 
case  indisputably  law,  might  be  had  in  Levy  t;.  The  Bank  of 
the  ITnited  States,  4  Dall.  234 ;  s.  o.  1  Binn.  27 ;  in  which 
the  placing  even  a  forged  check  to  the  credit  of  a  depositor 
as  cash  —  a  transaction  really  not  within  any  principle  of 
conventional  law  —  was  held  to  conclude  the  bank ;  and  to 
this  may  be  added  the  entire  range  of  cases  in  which  the  pur- 
chaser of  an  article  from  a  dealer  has  been  bound  to  bear  a 
loss  from  a  defect  in  the  quality  of  it.  And  for  the  same 
reason  that  the  law  refuses  to  interfere  between  parties 
mutually  innocent,  it  refuses  to  interfere  between  those  who 
are  mutually  culpable ;  as  in  the  case  of  an  action  for  negli- 
gence. The  rule  of  the  admiralty,  being  that  of  the  civil 
law,  would  apportion  the  loss ;  but  it  has  no  place  in  any 
other  court. 

What  is  there,  then,  in  the  case  before  us  to  take  it  out  of 
this  great  principle  of  the  common  law  ?  The  position  taken 
by  the  courts  of  New  York  is,  that  every  one  who  parts  with  » 

his  property  is  entitled  to  expect  the  value  of  it  in  coin. 
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Doubtless  he  is.  He  may  exact  payment  in  precious  stones, 
if  such  is  the  bargain.  But  where  he  has  accepted  without 
reserve  what  the  conventional  laws  of  the  country  declare 
to  be  cash,  his  claim  to  any  thing  further  is  at  an  end.  Bills 
of  exchange  and  promissory  notes  enter  not  into  the  transac- 
tions of  commerce  as  money;  but  it  impresses  even  these 
with  qualities  which  do  not  belong  to  ordinary  securities. 
The  holder  of  one  of  them,  who  has  taken  it  in  the  ordinary 
course,  can  recover  on  it,  whether  there  was  a  consideration 
between  the  original  parties  or  not ;  and  if  no  man  can  part 
with  his  property,  except  subject  to  an  inherent  right  to  have 
the  worth  of  it,  at  all  events,  why  should  not  the  drawer  of  a 
note  be  at  liberty  to  show  want  of  consideration  against  aa 
indorsee,  on  the  ground  that  no  one  can  pledge  his  responsi* 
bility  without  having  received  what  he  expected  for  it?  Or 
why,  on  the  supposed  moral  and  public  considerations  that 
were  invoked  in  the  discussion  of  the  general  principle, 
should  the  vendee  of  a  chattel  be  bound  to  pay  for  it,  though 
it  turn  out  to  be  inferior  in  quality  to  what  he  expected  it  to 
be  ?  It  is  because  it  would  stop  the  wheels  of  commerce  to 
trace  the  defect  through  a  series  of  transactions  to  the  author 
of  it ;  and  dealers  must  therefore  take  the  risk  of  it  for  the 
premium  of  the  profits.  And  may  not  dealers,  as  well  as  in- 
surers, take  the  risk  of  an  event  which  may  have  already 
happened  ?  The  creditor  does  not  agree  to  take  the  risk  of 
the  bank's  solvency  when  he  makes  its  notes  his  own  without 
reserve. 

The  assertion  that  it  is  always  an  original  and  subsisting 
part  of  the  agreement  that  a  bank-note  shall  turn  out  to  have 
been  good  when  it  was  paid  away  can  be  conceded  no  faiv 
ther  than  regards  its  genuineness.  That  genuine  nptes  are 
supposed  to  be  equal  to  coin  is  disproved. by  daily  experi- 
ence, which  shows  that  they  circulate  by  the  consent  of  the 
whole  communities  at  their  nominal  value  when  notoriously 
below  it.    But  why  hold  the  payor  responsible  for  a  failure 
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of  the  bank  only  when  it  has  been  ascertained  at  the  time  of 
the  payment,  and  not  for  insolvency  ending  in  an  ascertained 
fiiilure  afterwards  ?  As  the  bank  may  have  been  actually  in- 
solvent before  it  chose  to  let  the  world  know  it,  we  must 
carry  his  responsibility  back  beyond  the  time  when  it  ceased 
to  redeem  its  notes,  if  we  carry  it  back  at  all.  Were  it  not 
for  the  conventional  principle  that  the  purchaser  of  a  chattel 
takes  it  with  its  defects,  the  purchaser  of  a  horse,  with  the 
seeds  of  a  mortal  disease  in  him,  might  refuse  to  pay  for  him, 
though  his  vigor  and  usefulness  were  yet  unimpaired  ;  and,  if 
we  strip  a  payment  in  bank-notes  of  the  analogous  cash  prin- 
ciple, why  not  treat  it  as  a  nullity,  by  showing  that  the  bank 
was  actually,  though  not  ostensibly,  insolvent  at  the  time  of  the 
transaction  ?  It  is  no  answer  to  say  the  note  of  an  unbroken 
bank  may  be  instantly  converted  into  coin  by  presenting  it  at 
the  counter.  To  do  that  may  require  a  journey  from  Boston 
to  New  Orleans,  or  between  places  still  further  apart,  and  the 
bank  may  have  stopped  in  the  mean  time ;  or  it  may  stop  at 
the  instant  of  presentation,  when  situated  at  the  place  where 
the  holder  resides.  And  it  may  do  so  even  when  it  is  not  in* 
solvent  at  all,  but  perfectly  able  eventually  to  pay  the  last  shil- 
ling.  This  distinction  between  previous  and  subsequent 
failure,  evinced  by  stopping  before  the  time  of  the  transaction 
or  after  it,  is  an  arbitrary  and  impract^icable  one.  To  such  a 
payment  we  must  apply  the  cash  principle  entire,  or  we 
must  treat  it  as  a  transfer  of  negotiable  paper,  imposing  on 
the  transferee  no  more  than  the  ordinary  mercantile  respon- 
sibility in  regard  to  presentation  and  notice  of  dishonor. 
There  is  no  middle  ground.  But  to  treat  a  bank-note  as  an 
ordinary  promissory  note  would  introduce  endless  confusion, 
and  a  most  distressing  state  of  litigation.  We  should  have 
reclamations  through  hundreds  of  hands,  and  the  incon- 
venience of  having  a  chain  of  disputes  between  successive 
receivers  would  more  than  counterbalance  the  good  to  be 
done  by  hindering  a  crafty  man  from  putting  off  his  worth- 
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less  note  to  an  unsuspecting  creditor.  No  contrivance  can 
prevent  the  accomplishment  of  fraud,  and  rules  devised  for 
the  suppression  of  petty  mischiefs  have  usually  introduced 
greater  ones. 

The  case  of  a  counterfeit  bank-note  is  entirely  different. 
The-  laws  of  trade  extend  to  it  only  to  prohibit  the  circulation 
of  it.  They  leave  it,  in  all  besides,  to  what  is  the  rule  both 
of  the  common  and  the  civil  law,  which  requires  a  thing 
parted  with  for  a  price  to  have  an  actual,  or  at  least  a  poten- 
tial existence  (2  Kent,  468)  ;  and  a  forged  note,  destitute  as 
it  is  of  the  quality  of  legitimate  being,  is  a  nonentity.  It  is 
no  more  a  bank-note  than  a  dead  horse  is  a  living  one ;  and 
it  is  an  elementary  principle  that  what  has  no  existence 
cannot  be  the  subject  of  a  contract.  But  it  cannot  be  said 
that  the  genuine  note  of  an  insolvent  bank  has  not  an  actual 
and  a  legitimate  existence,  though  it  be  little  worth  ;  or  that 
the  receiver  of  it  has  not  got  the  thing  he  expected.  It 
ceases  not  to  be  genuine  by  the  bank*s  insolvency ;  its  legal 
obligation  as  a  contract  is  undissolved;  and  it  remains  a 
promise  to  pay,  though  the  promisor's  ability  to  perform  it  be 
impaired  or  destroyed.  But  as  the  stockholders  of  a  broken 
bank  are  the  last  to  be  paid,  it  is  seldom  unable  in  the  end  to 
pay  its  note-holders  and  depositors  ;  and,  even  where  nothing 
is  left  for  them,  its  notes  may  be  parted  with  at  a  moderate 
discount  to  those  who  are  indebted  to  it.  We  seldom  meet 
with  so  bad  a  case  as  the  present,  in  which  every  thing  like 
effects,  and  even  the  vestiges  of  the  bank,  disappeared  in  a 
few  hours  after  the  first  symptoms  of  its  failure.  But  inde- 
pendent of  that,  the  difference  between  forgery  and  insolvency 
in  relation  to  the  transfer  of  a  bank-note,  is  as  distinctly 
marked  as  the  difference  between  title  and  quality  in  relation 
to  the  sale  of  a  chattel. 

What,  then,  becomes  of  the  boasted  principle  that  a  man 
shall  not  have  pai*ted  with  his  property,  until  he  shall  have 
had  value,  or  rather,  what  he  expected  for  it  ?    Like  many 
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• 

Others  of  the  same  school,  it  would  be  too  refined  for  our 
times,  even  did  a  semblance  of  natural  justice  lie  at  the  root 
of  it.  But  nothing  devised  by  human  sagacity  can  do  equal 
and  exact  justice  in  the  apprehension  of  all  men.  The  best 
that  can  be  done  in  any  case  is  no  more  than  ati  approxima- 
tion to  it ;  and,  when  the  incidental  risks  of  a  business  are  so 
disposed  of  as  to  consist  with  the  general  convenience,  no 
injustice  will  in  the  end  be  done  to  those  by  whom  they  are 
borne.  Commerce  is  a  system  of  deaUng  in  which  risk  as 
well  as  labor  and  capital  is  to  be  compensated.  But  nothing 
can  be  more  exactly  balanced  than  the  equities  of  parties  to 
a  payment  in  regard  to  the  risk  of  the  medium  when  its 
worthlessness  was  unsuspected  by  either  of  them.  The  dif- 
ference between  them  is  not  the  tithe  of  a  hair,  or  any  other 
infinitesimal  quantity  that  can  be  imagined ;  and,  in  such  a 
case,  the  common  law  allows  a  loss  from  mutual  mistake  to 
rest  where  it  has  fallen,  rather  than  to  remove  it  from  the 
shoulders  of  one  innocent  man  to  the  shoulders  of  another 
equally  so.  The  civil-law  principle  of  equality,  however 
practicable  in  an  age  when  the  operations  of  commerce  were 
few,  simple,  and  circumspect,  would  be  entirely  unfit  for  the 
rapid  transactions  of  modern  times ;  it  would  put  a  stop  to 
them  altogether.  No  man  can  withhold  his  praise  of  the  civil 
law  as  a  wonderful  fabric  of  wisdom  for  its  day,  or  deny  that 
it  has  contributed  lai^ely  to  the  best  parts  of  our  jurispru- 
dence ;  but  all  its  materials  of  superior  value  have  already 
been  worked  up  in  our  more  commodious  modern  edifice ; 
and,  if  the  cultivation  of  an  acquaintance  with  it  is  to  beget 
a  desire  to  substitute  its  abstract  principles  for  the  maxims  of 
the  common  law,  —  the  accumulated  wisdom  of  a  thousand 
years'  experience,  —  it  were  better  that  our  jurists  should  die 
innocent  of  a  knowledge  of  it.  This  longing  after  its  pecu- 
liar doctrines  began  with  Mr.  Yerplanck's  commentary  on  the 
decision  of  the  Supreme  Court  of  the  United  States,  in  Laid- 
law  V.  Organ,  2  Wheat.  178 ;  and  it  was  subsequently  in- 
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dulged  by  the  Supreme  Court  of  his  own  State,  so  far  as  to 
sap  the  foundation  of  its  own  sound  decision  in  Seixas  v. 
Woods,  2  Caines,  48.  In  Laidlaw  v.  Organ,  the  purchaser 
refused  to  disclose  his  information  that  the  article  had  risen 
in  the  market,  and  there  was,  therefore,  room  for  a  pretence 
of  inequality  in  the  circumstances  of  the  parties ;  but  where 
they  have  acted,  as  in  this  case,  in  equal  ignorance,  and  with 
equal  good  faith,  that  pretence,  flimsy  as  it  was  even  there, 
is  wanting,  and  the  law,  on  principles  of  justice  as  well  as 
convenience,  refuses  to  interfere  between  them.  It  is,  there- 
fore, unnecessary  to  insist  on  the  provisions  of  our  statute 
of  1836,  which  enacts  that  ^^  it  shall  be  lawful  for  the  officer 
charged  with  the  execution  of  any  writ  of  fieri  facicu^  when 
he  can  find  no  other  real  or  personal  estate  of  the  defendant 
to  seize  and  take  the  amount  to  be  levied  by  such  writ  of  any 
current  gold,  silver,  or  copper  coin  belonging  to  the  defendant 
in  satisfaction  thereof,  or  he  may  take  the  amount  aforesaid 
of  any  bank-notes,  or  current  bills  for  the  payment  of  money, 
issued  by  any  moneyed  corporation  at  the  par  value  of  such 
notes."  At  least,  for  the  purpose  of  seizure  in  execution, 
therefore,  bank-notes  are  money ;  and  had  the  sheriff  returned 
that  he  had  seized  these  notes  as  the  defendant's  property, 
instead  of  the  property  itself,  it  would  not  be  pretended  that 
the  debt  was  undischarged.  But,  though  he  returned  the 
facts  specially,  the  notes  were  received  as  cash  by  the  plain- 
tiff's attorney ;  and,  after  that,  on  no  principle  whatever  could 
the  transaction  be  thrown  open.  The  plaintiff's  case  is  an 
unfortunate  one,  but  we  could  not  relieve  him  without  impos- 
ing an  equal  misfortune  on  the  defendants. 

Judgment  cffirtned. 
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Ontario  Bank  v.  Lightbody. 

(13  Wendell,  101.     Court  of  Errors  of  New  York,  December,  1834.) 

Payment  in  worthless  banknotes. — If  the  holder  of  commercial  paper  receire  bank- 
notes in  payment  of  the  aame,  the  risk  of  the  solvency  of  the  bank  which 
issued  tlie  notes  is  upon  him  who  gave  them,  in  the  absence  of  agreement ; 
and  therefore  if  the  bank  had  actually  failed  or  stopped  payment  at  the  time 
the  notes  were  received,  and  this  was  unknown  at  the  time  to  the  holder, 
this  will  not  constitute  payment  of  his  paper,  though  such  bank-notes  were 
current  at  the  place  where  they  were  received,  at  that  time. 

Assumpsit  to  recover  the  amount  of  a  note  of  the  Franklin 
Bank,  paid  to  the  plaintiff  by  the  Ontario  Bank,  the  defend* 
ant  below,  on  a  draft  drawn  by  him  upon  his  funds  on  de* 
posit.  The  Franklin  Bank  had  actually  stopped  payment  at 
this  time,  though  the  facts  were  unknown  to  both  parties, 
and  though tthe  notes  of  that  bank  were  current  at  that  time 
at  the  place  where  they  were  received. 

Walwobth,  Chancellob.  The  question  to  be  decided 
is,  which  of  the  parties  shall  sustain  the  loss  in  reference  to 
the  bill  of  the  Franklin  Bank,  received  by  Lightbody,  paid 
upon  the  presentment  of  his  check.  The  law  is  well  settled 
that  where  the  note  of  a  third  person  is  received  in  payment 
of  an  antecedent  debt,  the  risk  of  his  insolvency  is  upon  the 
party  from  whom  the  note  is  received,  unless  there  is  an 
agreement  or  understanding  between  the  parties,  either  ex- 
press or  implied,  that  the  party  who  receives  the  note  is  to 
take  it  at  his  own  risk.  The  same  principle  is  applicable  to 
the  notes  of  an  incorporated  bank,  except  that  as  to  the  lat* 
ter  there  is  always  an  implied  understanding  between  the 
parties  that  if  the  bill,  at  the  time  it  is  received,  is  in  fact 
what  the  party  receiving  it  supposes  it  to  be,  he  is  to  run  the 
risk  of  any  future  failure  of  the  bank.  This  implied  agree- 
ment between  the  parties  arises  from  the  fact  that  bills  of 
this  description,  so  long  as  the  bank  which  issued  them  con* 
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tinues  to  redeem  tbem  in  specie  at  its  counter,  are  by  com- 
mon consent  treated  as  money,  and  are  constantly  passed 
fix)m  hand  to  hand  as  such. '  The  receiving  them  as  money, 
however,  is  not  a  legal  but  only  a  conventional  regulation, 
adopted  by  the  common  consent  of  the  community ;  as  no 
State  is  authorized  to  coin  money,  or  to  pass  any  law  by 
which  any  thing  but  gold  or  silver  coin  shall  be  made  a  legal 
tender  in  the  payments  of  debts.  This  principle  of  consider- 
ing bank-bills  as  money,  which  the  receiver  is  to  take  at  his 
own  risk,  cannot,  therefore,  be  carried  any  further  than  the 
conventional  regulation  extends;  that  is,  to  consider  and 
treat  them  as  money  so  long  as  the  bank  by  which  they  are 
issued  continues  to  redeem  them  in  specie,  and  no  longer. 
When,  therefore,  a  bank  stops  payment,  its  bills  cease  to  be 
a  conventional  representative  of  the  legal  currency  of  the 
country,  whether  the  holder  is  aware  of  that  fact  or  not ; 
from  that  moment  the  bills  of  such  bank  resume  their  natural 
and  legal  character  of  promissory  notes,  or  mere  securities  for 
the  payment  of  money ;  and  if  they  are  afterwards  passed 
off  to  an  individual  who  is  equally  ignorant  of  the  failure  of 
the  bank,  there  is  no  agreement  on  his  part,  either  express 
or  implied,  that  he  shall  sustain  the  loss  which  has  already 
occurred  to  the  original  holder  of  the  bills.  Upon  the  princi- 
ples applicable  to  cases  of  mutual  mistake,  as  those  principles 
are  administered  in  courts  of  equity,  it  is  now  settled  that, 
if  an  individual  passes  to  another  a  counterfeit  bill,  or  an 
adulterated  coin,  both  parties  supposing  it  genuine  at  the 
time  it  was  received,  the  one  who  passes  it  is  bound  to  take 
it  back  and  give  him  to  whom  it  was  passed  a  genuine  bill  or 
an  unadulterated  coin  in  lieu  thereof,  or,  in  other  words,  to 
make  good  the  loss.  Markle  v.  Hatfield,  2  Johns.  455.  That 
principle  of  natural  justice  is  equally  applicable  to  the  case 
under  consideration.  The  actual  loss  had  been  sustained 
by  the  failure  of  the  bank  while  the  plaintifib  in  error  were 
the  holders  and  owners  of  the  bill ;  and  it  is  a  maxim  of  the 
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law,  that  the  loss  is  to  him  who  was  the  owner  at  the  time 
such  loss  happened,  if  both  parties  were  ignorant  of  the  loss 
at  the  time  of  making  their  contract.  Here,  the  one  party 
intended  to  pay,  and  the  other  supposed  he  was  receiving  the 
bill  of  a  bank  which  was  redeeming  its  bills  at  its  counter. 
Suppose  the  inquiry  had  been  made  of  the  defendant :  *^  Do 
you  expect  to  sustain  the  loss  if  the  bank  should  fail  before 
you  shall  have  parted  with  this  bill  ?  "  The  answer,  accord- 
ing to  the  implied  understanding  of  the  parties,  arising  from 
the  nature  of  the  transaction,  and  considering  the  bills  of 
specie-paying  banks  as  money,  would  certainly  have  been  the 
affirmative.  But  if  he  had  been  asked :  '^  Do  you  understand 
that  you  are  to  bear  the  loss,  if  it  should  hereafter  be  ascer- 
tained that  the  Franklin  Bank  has  now  actually  failed  and 
stopped  payment?  "  he  would  unquestionably  have  answered: 
*^  No ;  in  that  event,  as  the  loss  would  have  happened  while 
you  were  the  owner  of  the  bill,  natural  equity  requires  that 
you  should  bear  it ;  and  I  shall  expect  you  to  take  back  the 
bill  and  give  me  one  which  is  good." 

The  principle  adopted  by  the  Supreme  Court  in  this  case 
is  also  the  only  one  which  can  protect  the  honest  and  unsus- 
pecting against  the  frauds  of  those  who  might  be  disposed  to 
take  advantage  of  the  ignorance  of  others  as  to  the  failure  of 
a  banking  institution.  A  person  who  has  heard  of  the  failure 
of  a  bank  while  he  has  some  of  its  bills  on  hand,  will  natu- 
rally be  tempted  to  get  rid  of  them  for  the  purpose  of  avoid- 
ing a  loss  he  might  otherwise  sustain  ;  and,  if  he  was  disposed 
to  be  a  rogue,  he  would  keep  his  knowledge  of  the  failure  to 
himself  until  he  could  pay  out  his  bills  to  those  who  were 
ignorant  of  the  fact,  and  in  such  case  he  would  escape  with 
impunity,  if  those  to  whom  he  passed  them  were  required 
to  prove  that  he  was  aware  of  the  failure  at  the  time  they 
received  the  bills  from  him.  And  even  if  the  first  person  to 
whom  a  bill  was  passed  should  be  so  fortunate  as  to  obtain 
proof  to  establish  the  fraud  if  he  had  honestly  pai-ted  with 
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the  bill  while  he  was  yet  ignorant  of  the  fact,  so  that  the  one 
who  had  received  it  from  him  could  not  call  for  repayment, 
the  original  holder  of  the  bill,  who  was  guilty  of  the  fraud, 
would  still  escape  with  impunity.  On  the  whole,  I  am  satisfied 
with  the  judgment  of  the  Supreme  Court  in  this  case ;  not 
only  as  perfectly  legal  and  just,  but  also  as  that  which  is 
most  consistent  with  the  substantial  interests  of  the  commu- 
nity, and  founded  upon  a  correct  principle  of  public  policy. 

Van  Schaick,  Senatob.  A  powerful  effort  was  made  by 
the  counsel  for  the  plaintifiis  in  error,  and  many  authorities 
were  cited  to  prove  that  bank-notes  have  been  treated  and 
viewed  as  money  both  in  this  country  and  in  England ;  and 
he  argued  that  payment  in  good  faith,  in  bills  current  at  the 
time  and  place  of  the  transaction,  constituted  a  full  discharge 
of  the  obligation  of  a  debtor  to  his  creditor,  even  though,  as 
in  the  present  case,  the  bank,  in  the  bills  of  which  the  pay- 
ment was  made,  had  failed  previous  to  the  making  of  the 
payment. 

The  authorities  adduced  by  the  counsel  were  misapplied ; 
and  I  consider  it  a  full  answer  to  the  argument  which  was 
founded  upon  them,  to  say,  that  there  is  no  adjudged  case  in 
the  books  to  authorize  the  inference  that  bank-notes  have  ever 
been  considered  as  money,  except  under  the  universally  im- 
plied understanding  that  the  banks  which  issued  the  paper 
were  able  to  redeem  or  to  substitute  a '  full  equivalent  for 
their  issues ;  and  therefore  it  is  not  a  sound  inference  from 
the  cases  to  say  that  the  paper  of  a  bank  shall  be  entitled  to 
the  same  consideration  as  money,  after  the  bank  has  failed, 
that  it  had  before,  in  consequence  of  the  confidence  in  its 
stability.  To  test  this  position,  it  will  be  sufficient  to  select 
a  few  of  the  strongest  cases.  Miller  v.  Race,  1  Burr.  452, 
was  the  case  of  a  bank-note  stolen  from  the  mail,  and  which 
fell  into  the  hands  of  the  defendant,  an  innkeeper,  honestly 
in  the  course  of  his  business.    The  court  decided  that  the 
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action  would  lie  upon  the  general  course  of  busincRS,  and  the 
coDsequences  to  trade  and  commerce,  which  would  be  much 
incommoded  by  a  contrary  decision.  Lord  Mansfield,  in  that 
case,  says  that  bank-notes  ought  not  to  be  compared  to  what 
they  do  not  resemble,  —  goods,  securities,  or  documents  for 
debts ;  that  they  are  treated  as  money ^  as  cclbK  by  the  general 
consent  of  mankind.  **  They  are  as  much  money  as  guineas 
themselves  are,  or  any  other  current  coin."  The  importance 
attached  to  the  influence  of  the  decision  in  this  case  upon 
trade  and  commerce  is  evidently  overrated.  The  equity  of 
the  case  itself  is  on  the  side  of  the  party  who  last  gave,  in  the 
pursuit  of  an  honest  calling,  a  valuable  consideration  for  the 
money.  Circumstances  might  change  this ;  but,  generally 
speaking,  traders  aad  others  cannot  be  upon  their  guard  to 
learn  whether  the  sums  of  money  they  receive,  suitable  to 
the  extent  of  their  business,  are  stolen  or  found.  But  the 
case  itself,  and  the  character  given  by  Lord  Mansfield  to  bank* 
notes  as  money,  assumes  the  fact  of  the  unquestioned  solvency 
of  the  maker  of  the  note.  This  is  all  important ;  for  there  is 
a  vastly  wider  difference  between  the  note  of  an  insolvent 
and  that  of  a  solvent  bank,  than  there  is  between  a  good  note 
and  an  equal  amount  in  guineas.  In  the  case  of  The  Bank  of 
the  United  States  v.  The  Bank  of  the  State  of  Georgia,  10 
Wheat.  383,  note§  issued  by  the  Bank  of  Georgia  had  been  al- 
tered so  as  to  increase  the  amount  of  the  promise  to  pay  from 
$590  to  $5,900.  Having  been  received  in  the  Bank  of  the 
United  States,  they  were,  in  the  ordinary  course  of  their  ex- 
changes, remitted  to  the  bank  of  Georgia,  which  received  them  , 
as  genuine^  but,  subsequently  discovering  the  alterations,  of- 
fered to  return  them.  The  tender  to  return  the  notes  was  not 
made  until  nineteen  days  after  their  receipt.  The  case  came 
before  the  Supreme  Court  of  the  United  States  upon  a  writ 
of  error  from  the  Circuit  Court  of  Georgia.  The  Supreme 
Court  reversed  the  judgment  of  the  court  below  upon  two 
points :  1.  Because  the  Circuit  Court  had  refused  to  instruct 
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the  jury  that,  if  they  believed  the  evidence,  the  plaintiffs 
were  entitled  to  recover  the  balance  due  by  their  customer's 
book;  2.  That  the  plaintifib  were  entitled  to  interest  from 
the  commencement  of  the  action.  Mr.  Justice  Story,  who 
delivered  the  opinion  of  the  court,  did  not  consider  that  this 
was  a  case  of  a  special  deposit,  but  the  notes  were  paid  as 
money  upon  general  account,  so  that,  according  to  the  course 
of  business  and  the  understanding  between  the  parties,  the 
identical  notes  were  not  to  be  restored,  but  an  equal  amount 
in  cash  was  to  be  paid  ;  that  the  notes  passed  into  the  general 
funds  of  the  Bank  of  Georgia,  and  became  its  property. 
Upon  this  ground,  the  action  as  to  form  was  maintained. 
But  in  going  into  the  merits,  great  stress  was  laid  by  the 
court  upon  the  fact  that  these  were  not  the  notes  of  another 
bank,  or  the  security  of  a  third  person,  but  were  received 
and  adopted  by  the  bank  as  its  own  genuine  notes,  in  the 
most  absolute  and  unconditional  manner;  and  the  whole 
general  reasoning  of  the  case,  separate  from  the  principles  of 
other  cases  which  are  brought  to  sustain  collateral  points, 
goes  upon  the  broad  ground  that  a  bank  is  bound  to  know  its 
own  paper.  This  position  is  laid  down  with  so  much  empha- 
sis that  it  must  be  considered  as  the  controlling  reason  for 
the* judgment  of  the-  court.  How  the  question  of  a  special 
deposit  would  have  been  treated  by  the  court,  if  the  paper 
had  been  the  altered  notes  of  the  United  States  Bank  itself, 
or  of  any  other  bank,  cannot  now  be  known ;  neither  does 
the  case  reach  the  question  of  the  notes  of  a  third  bank, 
being,  at  the  time  of  the  exchange  or  deposit,  an  insolvent 
institution. 

In  1  Ld.  Raym.  738,  it  was  held  an  action  did  not  lie 
against  the  assignee  of  a  bank-bill,  because  he  had  it  for  a 
valuable  consideration ;  and  it  always  is  an  inquiry  whether 
the  bearer  came  fairl}'  by  it.  None  of  the  cases  proceed  ex- 
clusively  upon  the  mere  similitude  between  bank  money  and 
cash,  and  the  answer  is  the  same  to  all  the  cases  which  hold 
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bank  paper  equal  to  money,  as  it  must  be  to  that  in  which 
Lord  Mansfield  declares  that  bank-notes  are  as  much  money 
as  guineas  are  ;  that  is,  that  the  judges  always  allude  to 
genuine  and  solvent  notes.  There  are  some  individual  opin- 
ions^ of  judges,  however,  which  appear  to  militate  against  this 

m 

position.  In  the  case  of  Young  v.  Adams,  6  Mass.  182,  a 
payee  recovered  i^ainst  a  payor  the  amount  of  a  $5  counter- 
feit bill,  which  had  been  given  him  with  other  money.  It  is 
impossible  to  find  in  this  case  any  thing  to  support  the  doc- 
trine, that  a  payment  made  in  the  bills  of  an  insolvent  bank 
is  valid.  Yet  the  judge  says,  argumentatively,  in  a  supposed 
case,  ^^  When  the  bills  paid  are  true  and  genuine,  the  respon- 
sibility of  the  bank  is,  we  believe,  at  the  risk  of  the  receiver. 
But  it  is  admitted  that  this  construction  goes  farther  in 
favor  of  the  currency  of  bank-notes  or  bills,  than  the  authori- 
ties warrant  in  regard  to  private  notes  or  bills,  or  even 
bankers'  notes  in  England  when  accepted  in  payment." 
But  the  suggestion  is  afterwards  qualified  in  the  following 
manner :  ^^  Private  notes,  that  is,  of  individuals  or  companies, 
whether  incorporated  or  not,  where  the  currency  of  them  is 
not  regulated  by  some  notorious  and  peculiar  usage,  when 
accepted  in  payment  or  discharge  of  an  existing  contract,  are 
taken  at  the  risk  of  the  payor."  And  the  converse  of  this 
proposition  must  be,  that  such  notes  as  are  regulated  by  noto- 
rious and  peculiar  usage  are  at  the  risk  of  the  payee.  But,  if 
this  proposition  were  the  foundation  ot  a  case  to  be  decided, 
it  is  not  certain  that  this  would  be  a  satisfactory  view  of  the 
question,  since  between  the  circulation  and  appreciation  of 
public  bank-notes,  issued  by  different  institutions,  there  is  as 
great  a  difference  as  between  public  bank-notes  as  such,  and 
private  notes,  whether  of  private  banks  or  individuals.  To 
say,  because  the  community  has  become  by  habit  inspired 
with  confidence  in  the  trustworthiness  of  banks  and  bank 
paper,  that  therefore  a  payment  made  in  the  paper  of  a 
broken  bank,  not  knowing  it  to  be  broken,  discharges  the 

42 
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debt,  is  a  principle  not  discoverable  in  any  system  of  ethics 
or  jurisprudence.  Policy  may  be  deemed  to  require  that 
bank  circulation  should  be  protected  by  a  leaning  in  support 
of  its  reputation  with  the  public ;  but  it  is  unnecessary.  If 
worthy,  it  will  stand  without  the  aid  of  legal  decisions,  which 
tend  to  pervert  the  right,  and  which  some  judges  believe  give 
a  dangerous  facility  to  bank  circulation.  The  convenience  of 
a  bank,  and  the  honesty  of  its  administration,  are  its  safe* 
guards.  When  these  are  withdrawn,  law  can  render  to  its 
circulation  no  effectual  aid. 

In  ordinary  use,  and  for  many  legal  purposes,  as  in  a  be- 
quest in  a  will  or  when  bills  are  taken  on  execution,  bank- 
notes are  deemed  and  taken  to  be  money  ;  but,  after  the  payor 
has  become  insolvent,  they  can  be  so  considered  only  for  the 
purpose  of  identification.  In  real  payments,  they  must  pos- 
sess money's  worth.  Not  having  that  intrinsically ,#t  is  to  be 
sought  for  in  the  ability  of  the  issuer  to  redeem  his  paper. 
The  strict  legal  definite  character  given  to  bank  paper  by  our^ 
laws  is,  that  of  promises  to  pay  and  evidences  of  debt,  and  this 
is  at  least  consistent  with  the  reality ;  and,  when  so  considered^ 
the  case  stands  in  a  new  light.  When  a  bank  issues  a  note  or 
bill,  it  creates  a  debt.  By  law,  this  debt  must  be  paid  in  specie, 
if  it  be  demanded.  Into  the  engagement  thus  to  pay,  every 
bank  necessarily  enters,  when  it  receives  its  charter.  By  the 
terms  of  this  agreement,  neither  party  regards  bank  paper  as 
money.  The  circulation  of  its  bills  is  derived  from  its  credit ; 
and  its  credit  is  the  concomitant  of  its  acknowledged  and  per- 
manent solvency.  Its  bills  circulate  like  coined  metal,  so  long 
as  their  representative  character  remains  unimpaired ;  but  a 
bank-bill  is  not  money,  according  to  the  understanding  be- 
tween the  parties,  any  more  than  it  is  money  according  to  the 
signification  of  that  word.  It  is  admitted  that  bank-notes,  as 
the  circulating  medium  of  the  country,  have  acquired  the 
denomination  of  money,  from  their  convenience  as  a  substi- 
tute for  gold  and  silver,  and  their  utility  in  promoting  the 
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objects  of  trade,  and  in  exchanging  the  prodncts  of  industry ; 
but,  after  a  bank  has  failed,  its  notes  are  deprived  of  those 
characteristics  of  money  which  entitled  them  to  that  appella- 
tion by  the  custom  of  trade,  while  they  continued  at  a  value 
equivalent  with  specie,  or  nearly  so.  Their  convertibility 
into  specie  being  lost,  and  their  power  of  circulation  having 
departed,  not  one  of  the  ingredients  of  money  remains,  and 
they  can  be  legally  defined  only  as  unpaid  promissory  notes. 

But  it  may  be  well  to  show  more  particularly  that  our 
statutes  do  not  yield  to  bank-notes  the  character  of  money, 
even  while  they  circulate.  In  the  act  concerning  *'  moneyed 
corporations,"  1  R.  S.  589,  §  1,  they  are  called  notes  or  other 
evidences  of  debt.  In  the  Session  Laws  of  1830,  c.  243,  §  1, 
p.  265,  the  designation  is  still  more  explicit :  ^^  Notes,  bills,  or 
other  evidence  of  debt,  purporting  to  be  a  bank-note."     In 

.  the  acts  ncorporating  banks,  their  appellation  is  evidence  of 
debt;   and  when  mentioned  in  connection  with  bonds  and 

^promissory  notes,  they  are  not.  distinguished  as  money,  but 
are.  regarded  in  the  light  of  promises  to  pay.  Besides,  the 
inherent  qualities  and  appropriate  characteristics  of  all  bank 
paper  are  those  which  belong  to  promissory  notes,  *^  or  docu- 
ments for  debts,"  and  so,  I  think,  we  must  consider  them  for 
the  purpose  of  this  adjudication.  If  bank-notes  be  considered 
as  mere  promissory  notes,  then  the  rule  to  be  applied  to  this 
case  is,  that  ^^  paper  is  no  payment  of  a  precedent  debt ;  it  is 
always  taken  under  the  condition  to  be  payment,  if  the  money 
be  paid  in  convenient  time."  Ward  v.  Evans,  2  Ld.  Raym. 
928.  This  is  the  settled  law,  and  the  custom  of  trade  in  this 
country,  ^^  unless  the  party  make  it  his  own  by  agreement,  or 

'  by  the  act  of  negotiating  it."  The  cases  of  Puckford  v.  Max- 
well, 6  T.  R.  52,  and  Owenson  v.  Morse,  7  T.  R.  64,  were  de- 
cided upon  modifications  of  this  rule.  The  paper,  possessing 
no  value  at  the  time  the  contract  was  made,  and  there  being 
no  agreement  that  the  party  was  to  take  it  at  his  own  risk, 
was  held  to  be  a  nullity,  and  the  party  might  act  as  if  no  such 
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bill  had  been  given.  In  Markle  v.  Hatfield,  2  Johns.  455,  the 
same  principle  prevailed.  The  party  did  not  receive  the  com- 
pensation intended  ;  it  was  a  forged  bank-note.  In  Johnson 
V.  Weed,  9  Johns.  811,  the  court' says:  '^The  books  all  agree 
that  there  must  be  a  clear  and  special  agreement  that  the 
vendor  shall  take  the  paper  absolutely  as  payment,  or  it  will 
be  no  payment,  if  it  afterwards  turns  out  to  be  of  no  value." 
The  fact  of  an  agreement  is  matter  for  the  jury. 

Owing  to  the  extraordinary  aptitude  of  the  people  of  this 
country  for  business  and  trade,  —  to  the  immense  amount  of 
our  resources,  which  the  applications  of  industry  and  science 
are  developing  with  constantly  accumulating  benefits  to  the 
community,  and  which  require  the  indispensable  aid  of  capi- 
tal to  bring  them  to  market,  and  to  the  nearly  total  absence 
of  specie  in  large  districts  of  country,  —  paper  money  has 
been  rendered  the  common  medium  of  the  exchanges  of  prop- 
erty or  of  barter,  to  a  greater  extent  among  us  than  in  any 
other  nation  on  the  globe.  Its  great  convenience,  and  the 
hitherto  indispensable  necessity  for  its  use,  have  created  the 
idea  that  it  should  be  clothed  with  the  attributes  of  real 
money,  and  this  opinion  necessarily  gains  ground  among  the 
undiscerning ;  but  it  ought  not  to  be  permitted  to  subvert  the 
established  principles  of  moral  justice.  When  a  citizen  sells 
an  article  for  cash,  he  is  entitled  to  demand  for  it,  not  false 
or  spurious  or  insolvent,  but  good  money,  whether  it  be  in 
coin  or  bills ;  and  when  a  man  pays  a  debt,  the  medium  of 
payment  must  turn  out  to  be  what  he  represented  it  to  be  at 
the  time  of  payment.  The  preceding  view  of  the  subject 
demonstrates  that  the  understanding  that  bank-notes  shall 
pass  current  as  cash  is  entirely  conventional,  and  cannot  be 
traced  to  an  original  principle ;  but  the  understanding  that 
money  shall  be  good  at  the  time  of  payment  is  an  original,  and 
always  subsisting,  part  of  the  agreement.  It  goes  to  the  root 
of  every  contract ;  it  relates  to  its  essence  and  substance ; 
and,  in  strict  morals,  this  consideration  must  take  precedence 
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of  every  other  implication  that  may  arise  upon  a  bargain  for 
money,  or  in  the  payment  of  a  debt.  In  the  case  before  the 
court,  the  bill  was  not  at  the  time  what  the  receiver  supposed 
it  to  be.  The  tacit  agreement  and  understanding  between 
the  parties  was  what  the  universal  understanding  is  in  every 
traffic  for  money,  —  that  the  paper  is  good  at  the  time  of  pass- 
ing,—and  this  is  a  previously  existing  and  more  important 
understanding  than  that  it  circulates  as  money. 

Mr.  Gallatin,  in  his  essay  on  the  Currency  and  Banking  of 
the  United  States,  p.  29,  says:  ^^  A  payment  made  in  bank- 
notes is  a  discharge  of  the  debt,  the  creditor  having  no 
recourse  against  the  person  from  whom  he  has  received  the 
notes,  unless  the  bank  had  previously  failed.'*  This  saga- 
cious statesman  did  not  fail  to  perceive  that  the  inherent 
defects  of  paper  money  rendered  it  impossible  to  make  it 
fulfil  at  all  times  the  offices  of  real  money,  and  that  in  the 
event  of  the  failure  of  the  bank,  a  question  of  equity  might 
arise  between  innocent  parties  to  the  transfer  and  acceptance 
of  these  notes.  He  does  not  merely  reserve  the  point,  but 
expresses  a  decided  opinion,  without  appearing  to  apprehend 
that  the  currency  of  paper  money  will  be  retarded  by  the 
promulgation  of  an  incontrovertible  position.  The  principle 
adopted  by  Mr.  Gallatin  is  founded  upon  common  usage  and 
general  consent,  by  which  every  person  receives  bank  money 
which  has  become  current,  under  the  implied  understanding 
that  it  is  good  and  the  bank  solvent.  If  a  bank  has  failed 
before  the  transfer  of  its  notes  from  one  person  to  another, 
the  primary  condition  of  the  contract  has  been  touched  in 
its  vital  part ;  the  understanding  is  not  fulfilled ;  the  contract 
is  a  nullity.  The  want  of  knowledge  at  Utica  of  the  failure 
of  the  bank  at  New  York  cannot  be  permitted  to  remove  the 
consequences  that  ensued  immediately  upon  the  failure.  The 
money  must  be  lost  in  the  hands  of  him  who  held  it  when  the 
bank  failed.  On  great  moral  and  public  considerations,  I 
can  have  no  hesitation  in  deciding  the  case  upon  this  prin- 
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ciple,  and  especially  as  it  will  have  a  tendency  to  prevent 

f 

attempts  which  have  frequently  been  made  to  commit  frauds 
by  the  circulation  of  insolvent  bank  paper. 

There  was  no  default  in  the  party  who  received  bad  money 
for  good.  He  transmitted  the  note  immediately  to  New 
York,  and,  upon  its  return,  o£Fered  it  to  the  bank,  but  it  was 
refused. 

I  am  therefore  of  opinion  that  the  judgment  of  the  Supreme 
Court  ought  to  be  affirmed. 

On  the  question  being  put.  Shall  this  judgment  be  reversed  ? 
all  the  members  of  the  court  present,  twenty  in  number,  with 
one  exception  voted  in  the  negative.  So  the  judgment  of  the 
Supreme  Court  was  affirmed. 

§  1.  Time  of  Payment. — The  rule  in  The  maker  or  acceptor  in  making 

the  principal  case,  Wheeler  v.  Guild,  payment,  whether  before  or  after  mata- 

as  to  the  time  of  payment,  relates,  of  rity,  should   see    that  he  pays  to  a 

course,  to  negotiable  notes  only.    Pay-  holder  of  the  paper,  and  not  to  one 

ment  of  an  unnegotiable  note  may  be  who  has  ceased  to  be  a  holder  of  it  He 

made  at  any  time,  supposing  (if  it  be  ought  to  see  the  note  or  bill  before 

not  due)  the  payee  is  willing  to  receiye  paying,  and  take  it   up  when   paid, 

it;  for  he  could  not  be  compelled  to  McClelland  v.  Bartlett,  8  Bradw.  (Dl.) 

take  it  before  maturity.    The  assignee  481.    But,  of  course,  if  he  make  pay- 

of  unnegotiable  paper  stands  only  upon  ment  at  or  after  maturity  to  the  owner 

the  rights  of  the  assignor ;  and  as  the  of  the  paper,  he  can  afterwards  plead 

defence   of   payment  can   always  be  payment   against  any  party  who  ac- 

made  between  the  original  parties,  so  quired  it  after  the  last  day  of  grace, 

it  can  be  made  against  an  assignee.  Wheeler  v.  Guild. 

Story,  Bills,  §§  60,  199,  201 ;  Whistler  §  2.  Paper  in  the  Hands  of  Maker  or 

V.  Forster,  14  C  B.  k.  s.  246.  Acceptor.  —  If  negotiable  paper  come 

The  payee  of  a  bill   of  exchange,  into  the  hands  of  the  maker  or  acceptor, 

however,  though  the  biU  be  unnego-  after  it  has  been  negotiated  and  become 

tiable,  may  stand  in  the  situation  of  a  due,  the  possession  of  such  party  is 

bona  fide  holder  for  value.    He  may  prima  fade  evidence  of  payment.    Mc- 

discount  the  paper  in  the  hands  of  the  Gee  v.  Ffouty,  9  Met  647 ;  Dugan  v. 

drawer  for  value,  and  without  notice.  United  States,  8  Wheat  172;  Eckert 

and  thereby  acquire  as  perfect  a  title  v.   Cameron,  43  Penn.   St   122.     No 

against  the  acceptor  as  any  indorsee  doubt  the  same  is  true  of  possession  by 

can   acquire.     See   National   Bank  v.  a  drawee  who  had   not  accepted  the 

Bangs,  106  Mass.  441.     The  rule  in  bill  drawn  on  him.    But  the  presump- 

Wheeler  v.  Guild  will  therefore  apply  tion,  by  the  better  authorities,  is  only  a 

to  such  a  case.    The  acceptor  can  only  prima  facie  one,  and  may  be  rebutted, 

safely  make  payment  to  the  payee  at  as  in  the  principal  case,  Swope  v.  Ross, 

maturity,  unless  the  bill  is  surrendered  by  evidence  tending  to  show  that  the 
to  him. 
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maker,  acceptor,  or  drawee,  merely  raising  money.  At  all  events,  there 
discounted  the  paper ;  and  hence,  in  was  nothing  in  any  such  state  of  things 
BQch  a  case,  inasmuch  as  the  paper  is  to  fix  upon  the  purchaser  notice  of  pay- 
held  as  a  valid,  living  contract,  it  may  ment  To  tlie  same  effect,  Morley  v. 
be  passed  to  anothisr,  so  as  to  give  him  Culverwell,  7  Mees.  &  W.  174 ;  Harmer 
all  the  rights  which  he  would  have  ao-  o.  Steele,  4  Ex.  1 ;  Witte  v.  Williams, 
quired  had  he  taken  from  any  indorsee.  8  Rich.  ir.  s.  290. 
Swope  o.  Ross ;    Eckert  v,  Cameron,         But  the  contrary  has  been  laid  down 

48  Penn.  St.  122 ;  Rogers  v.  Gallagher,  in  New  York,  the  ground  taken  being 

49  111.  182 ;  Attenborough  v.  McKenzie,  that  the  paper  must  have  been  in  the 
26  L.  J.  Ex.  244 ;  a.  o.  86  Eng.  L.  &  hands  of  the  maker  or  acceptor,  in  the 
Eq.  662.  See,  however,  Beebe  v.  Real  ordinary  course  of  business,  either  for 
Estate  Bank,  4  Pike,  646;  Central  acceptance  or  after  it  had  been  paid. 
Bank  v.  Hammett,  60  N.  Y.  168.  and  that  in  neither  case  could  it  be 

While,  however,  the  paper  is  in  the  transferred  so  as  not  to  carry  notice, 

hands  of  the  acceptor  or  maker,  that  Central  Bank  v.  Hammett,  60  N.  Y. 

party  can  maintain  no  action  upon  it,  168.    This,  however,  goes  no  further 

though  he  has  merely  discounted  it ;  than  to  make  a  prima  facie  presump- 

for,  if  he  could  recover  as  indorsee,  the  Uon  against  the  plaintiff,  and  to  let  in 

party  against  whom  he  recovered  could  equities  such  as  independently  exist, 

immediately  recover  the  money  back  The  rule  does  not  make  an  absolute 

again  from  him  as  the  acceptor  or  mak-  bar    to   recovery.      Central   Bank  v. 

er,  and  hence   bound  to  take  up  the  Hammett   was    criticised  in  Witte  o. 

paper  at  last.      '  Williams,  8  Rich.  n.  b.  200,  806. 

But  if,  as  was  the  case  in  Swope  v,  §  8.  Effect  of  Judgment. -^Judgment 
Ross,  the  x>erson  who  discounted  the  against  the  maker  of  a  note  or  the 
paper  was  only  a  drawee,  and  therefore  acceptor  of  a  bill  discharges  none  of 
had  never  become  a  party  to  it,  the  the  other  parties  to  the  paper.  Nor 
objection  available  as  to  an  acceptor,  does  a  mere  technical  satisfaction  con- 
that  he  would  be  bound  to  pay  the  stitute  for  them  any  defence ;  as  where 
money  back  again  at  once  if  he  were  the  maker  of  a  note,  being  taken  in 
allowed  to  recover  upon  the  paper,  execution,  was  discharged  under  an 
would  not  apply.  He  would  therefore  insolvent  debtors'  act.  Couch  v.  War- 
be  entitled  either  to  transfer  the  bill  ing,  9  Conn.  261 ;  Macdonald  v.  Boving- 
or  check,  or  to  sue  any  party  whose  ton,  4  T.  R.  826 ;  Nadin  v.  Battle,  6 
signature  appeared  upon  it.  East,  147. 

As  to  the  rights  of  holders  who  take         Nor,  though  the  maker  become  a 

firom  the  maker  or  acceptor,  it  is  laid  bankrupt,  and  the  holder   prove  his 

down  that,  when  the  maker  offers  for  debt  under  the  commission,  and  receive 

discount  an  indorsed    note  before  its  a  dividend,  will  this  prevent  him  from 

maturity,  the  law  does  not  raise  a  jfTe-  resorting  to  the   subsequent  parties, 

sumption  from  the  facts  stated  that  the  Nor  will  he  be  thus  precluded,  though 

paper  has  been  paid  or  extinguished,  he  receive    part   payment   from    the 

Eckert  V.  Cameron,  48  Penn.  St.  122.  maker  or  levy  »  part  under  a  ./£en\/actia< 

The  court  inclined  to  the  view  that  the  against  him  ;  for  this  is  for  the  benefit 

Just  inference  in  such  a  case  was  that  of  all  parties.    Couch  v.  Waring,  auyra ; 

the  indorsement  was  intended  for  the  Gould  v.  Robson,  8  East,  676,  680 ; 

accommodation  of  the  maker,  and  the  Walwyn  v.  St.  Quentin,  1  Bos.  &  P. 

note  left  with  him  for  the  purpose  of  662;   Ex  parte  Wilson,  11  Yes.  411; 
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Kefiworthy  v.  Hopkins,  1  Johns.  Cas.  nevertheless  sue  upon  the  pitper  and 

107.  recover  the  whole  amount  from   the 

But  if  the  holder  take  judgment  for  acceptor.     Mr.  Justice  Byles   thinks 

less  than  the  amount  of  the  paper,  and  that  the  better  opinion  is  that  the  plea 

then  proceed  to  levy  execution  for  the  of  payment  by  the  drawer  cannot  be 

amount,  this  will  discharge  the  subse-  made  by  the  acceptor,  and  that,  if  such 

quent  parties  from  liability  lor  the  rest  payment  bias  been  made,  the  holder 

Couch  V.  Waring^  supra,  becomes  converted  into  a  trustee  for 

§  4.  Effect  of  Payment  by  Drawer  or  the  drawer  upon  recovery  from  the 

Indorser.  —  If  the  acceptor  or  maker,  acceptor.    Byles,  Bills,  220,221  (11th 

after  judgment  against  all  the  parties,  Lond.  ed.),  citing  Jones  v.  Broadhurst, 

UlM  to  pay  the  bill  or  note,  and  the  9  Com.  B.  178 ;  Randall  v.  Moon,  12 

drawer  or  any  one  of  the  indorsers  be  Com.  B.  261.    Though  payment  on 

obliged  to  pay  a  part,  he  may  sue  the  behalf  of  the  acceptor  or  maker  of  an 

acceptor  or  maker  for  the  amount,  in  accommodation  bill  or  note  by  the  prin- 

an  action  for  money  had  and  received,  cipal  debtor  (that  is,  the  party  for  whom 

as  money  paid  for  his  use  in  part  dis-  the  bill  was  accepted  or  the  note  made) 

charge  of  his  (the  maker's  or  acceptor's)  will  of  course  extinguish  the  paper, 

primary  liability ;  and  the  defendant  lb. ;  Lazarus  v,  Cowie,  3  Q.  B.  469. 

will  at  the  same  time  continue  liable  In  Jones  v.  Broadhurst,  the  subject 

to  another  action  of  the  holder  to  re-  was  elaborately  considered  and  all  the 

cover  the  rest  of  the  money  due  upon  prior  cases  examined.    These  were  the 

the  bill  or  note,  —  Pownal  v,  Ferrand,  following :  Bacon  v.  Searles,  1 H.  Black. 

6  Bam.  &  C.  489 ;  Chitty,  Bills,  804,—  88 ;  Beck  v,  Robley,  1  H.  Black.  89, 

though  the  acceptor  or  maker  cannot  note ;    Johnson   v.  Kennlon,  2  Wils. 

be  subjected  to  two  actions  on  the  paper,  262  ;  Callow  v.  Lawrence,  8  Maule  &  S. 

In  Pownal  i?.  Ferrand,  supra^  an  action  96 ;  Hubbard  v.  Jackson,  1  Moore  &  P. 

for  money  had  and  received,  brought  by  11 ;  s.  o.  4  Bing.  890 ;  3  Car.  &  P.  184  ; 

an  indorser,  who  had  been  compelled  to  Pierson    v.    Ltunlop,    2   Cowp.   671 ; 

pay  part,  against  the  acceptor  of  a  bill,  Walwyn  v.  St.  Quentin,  1  Bos.  &  P. 

who  had  paid  the  residue.  Lord  Tenter-  662;  Purssord  v.  Peck,  9  Mees.  &  W. 

den,  C.  J.,  said :  "  It  is  said  that  Pownal  196 ;  Reynolds  v.  Blackburn,  7  Ad.  & 

ought  to  have  sued  on  the  bill ;   but  £.  161 ;  Sard  r.  Rhodes,  1  Mees.  &  W. 

the  bill  was  not  in  his  possession,  and  168 ;  Field  v.  Carr,  6  Bing.  18 ;  s.  c.  2 

even  if  it  was,  there  might  be  great  Moore  &  P.  46 ;    Clayton's  Case,   1 

difficulty  in  suing  upon  it,  for  the  pres-  Meriv.  672,  604 ;  Thomas  v.  Fenton,  6 

ent  defendant  might  have  pleaded  a  Dowl.  &  L.  28;  Hemming  v.  Brook, 

former  recovery  of  the  whole  amount  Car.  &  M.  67 ;  Pownal  v.  Farrand,  6 

of  the  bill.    The  plaintiff  by  brining  Bam.  A  C.  489 ;  8.  c.  9  Dowl.  &  R.  608 ; 

this   action    for   money  paid   to    the  T^ane  v.  Ridley,  10  Q.  B.  470 ;  Pascoe 

use  of  the  defendant  avoids  this  dif-  v.  Vy  vyan,  1  Dowl.  if .  s.  989 ;  Reid  v. 

Acuity."  Furnival,  1  Cromp.  &  M.  688 ;  Ex  parU 

Apart  from  such  cases,  it  has  been  an  De  Tastet,    1  Rose,  10;    Qrymes  v. 

unsettled  question  untiFrecently  wheth-  Blofleld,  Croke  Eliz.  641 ;  b.  c.  RoUe's 

er  payment  in  part  or  in  full  by  the  Abr.  471 ;  Edgecombe  v.  Rodd,  6  East, 

drawer  of  a  bill  (or  it  would  seem  by  294 ;  Thurman  i;.  Wild,  11  Ad.  &  B. 

an  indorser)  to  the  holder  will  of  itself  468. 

discharge  the    acceptor   pro  tanto  or  The  rule  in  Jones  v,  Broadhurat, 

wholly,  or  whether  the   holder  may  though  the  case  is  somewhat  obscurely 
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reported,  seems  to  be  that  payment  bj  Tayler,  1  De  6.  &  J.  802 ;  but  the  case 
the  drawer  of  a  bill  accepted  for  value  in  fact  arose,  it  appears,  upon  an  ac- 
cannot  be  pleaded  by  the  acceptor  oommodation  acceptance.  The  bank- 
against  the  party  receiving  the  pay-    ruptcy  courts  of  this  country  have  fol- 

raent  where  it  was  not  made  in  satis-  lowed  Jones  v.  Broadhurst ;    holding 

ikction  and  extinguishment  of  the  bUl.  |that  the  estate  of  the  acceptor  for  value 

Of  the  above  cases  (which  had  been  is  liable  for  the  full  amount  of  the 

cited  by  the  defendant  on  the  argu-  bill,   notwithstanding  a  discharge  of 

ment)  neariy  all  were    distinguished  the  drawer.    Ex  parte  Talcott,  9  Bank, 

and  considered  as  not  in  point.    Sev-  Beg.  502 ;   In  re  Ellerhorst,  6  Bank, 

eral  of  them  were  treated  as  cases  of  Beg.  144 ;  Downing  v.  Traders'  Bank, 

bills  accepted  for  accommodation  and  2  Dill.  186.    The  last  named  was  the 

not  for  value  ;    and  it  was  conceded  case  of  an  accommodation  acceptance ; 

that,  in  such  cases,  the  accommodated  but  the  acceptor  had  made  the  pay- 
party  being  the  one  ultimately  liable,    ment  to  the  holder,  and  the  question 

the    acceptor    could  plead    payment  was  of  the  right  of  the  latter  to  prove 

made  by  him.    This  proceeds  upon  the  the  whole  amount  against  the  accom- 

ground   that  the   accommodation  ac^  modated  party,  the  drawer.    The  case 

ceptor  is  only  a  surety  for  the  party  for  was  therefore  the  same  in  substance 

whose  accommodation  he  gave  his  sig-  as  if  the  question  had  arisen  against  an 

nature ;   and  that  a  discharge  of  the  acceptor  for  value, 
principal  is  a  discharge  of  the  surety.         These    cases    proceed    upon    the 

and  a  partial  payment  by  the  former  a  ground  that  the  holder  proves  in  bank- 

pro  tanto  discharge  of  the  latter.    The  ruptcy  for  himself  and  also  for  the 

following  were  treated  as  cases  of  this  party  from  whom  he  has  received  the 

class :  Beck  v.  Robley ;  Pierson  o.  Dun-  payment,  and    that   the   former  then 

lop ;  Walwyn  v.  8t  Quentin ;  Purssord  becomes  trustee  for  the  latter  as  to  the 

V.  Peck ;  Reynolds  v.  Blackburn  ;  Sard  sum  paid  by  the  latter.    But  the  rule 

V,  Rhodes.    The  following  were  also  dis-  that  the  holder  becomes  trustee  for  the 

tinguished  on  different  grounds  :  Field  drawer  or  indorser  is  probably  nothing 

V.  Carr;  Pownal  v.  Ferrand;  Lane  v,  more  than  a  presumption  of  fact,  raised 

Ridley ;  Pascoe  v.  Vyvyan.  in  the  absence  of  countervailing  evi- 

It  was  admitted  that  the  following  dence ;  and,  if  it  should  appear  that  the 

seemed  opposed  to  the  decision  of  the  drawer  or  indorser  took  a  release  of 

court :  Bacon  v,  Searles ;  Hemming  v.  liability  on  the  express  terms  of  mak- 

Brook ;   and  Beck  v.  Robley,  if  these  ing  no  claim  to  any  sum  received  from 

were  not  caaes  of  accommodation  bills,  the   maker   or   acceptor,    the    whole 

If  the  acceptances  in  these  cases  were  amount  received  from  the  bankrupt's 

for  value,  the  decisions  were  considered  estate  could  doubtless  be  retained  by 

as  overruled  by  Johnson  v.  Kennion,  the  holder  to  his  own  use,  even  though 

Callow  r.  Lawrence,  Hubbard  v.  Jack-  it  exceeded  the  amount  of  the  bill  or 

son,  Reid  v.  Furnival,  and  Ex  parte  note. 

De  Tastet.     The  rule  in  bankruptcy         To  return  now  to  the  cases  at  law,  a 

was  uniform,  it   was  said,    that   the  similar   question  to  that  in  Jones  v, 

whole  amount  of   the  bill  could   be  Broadhurst  arose  soon  after  in  Randall 

proved  against  the  acceptor  of  a  bill  v.  Moon,  12  Com.  B.  261.    This  was  an 

for  value.    A  contrary  decision,  how-  action  upon  a  bill  against  the  acceptor, 

erer,  has  since  been  pronounced  in  an  to  which  the  defendant  pleaded  that 

English    bankruptcy   case.  Ex    parte  the  drawer,  at  the  instance  and  request 
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of  the  defendant,  had  paid  the  whole  tent,  apparently ,  of  all  but  costs)  would 
amount  now  sued  for  in  satisfaction  h&re  been  allowed.  That  is,  payment 
and  discharge  of  the  plaintiff's  present  by  the  accommodated  party  will  arail 
cause  of  action;  and  the  plea  added  the  party  giving  the  accommodation; 
that  the  plaintiff  was  not  suing  as  trus-  otherwise,  upon  a  recovery  by  the  hold- 
tee  for  the  drawer.  The  plaintiff  re-  er  against  the  latter,  the  former,  being 
plied,  trarersing  the  allegations  of  the  liable  to  him  for  reimbursement,  might 
plea  (except  the  last).  It  appeared  be  compelled  to  pay  the  paper  twice, 
on  the  trial  that  the  plaintiff  had  But  if  the  party  paying  were  not  the 
brought  two  actions  on  the  bill,  —  one  one  to  whom  the  accommodation  had 
against  the  drawer,  and  the  present  been  given,  this  could  not  happen, 
suit,  —  and  that  proceedings  against  See  upon  this  point  the  remarks  of 
the  former  were  stayed,  upon  the  pay-  Williams,  J.,  in  Cook  v.  Lister,  18  Com. 
ment  by  the  drawer  of  the  debt,  inter-  B.  n.  b.  543,  591 :  ''  It  seems  to  me," 
est,  and  costs.  The  question  now  was,  said  he,  "  that,  at  all  events,  where  it 
whether  the  present  action  could  be  appears  that  the  bill  \A  an  accommoda- 
sustained.  The  court  held,  on  the  au-  tion  bill  [accepted  for  the  accommoda- 
thority  of  Jones  v.  Broadhurst,  that  the  tion  of  the  drawer],  even  supposing  the 
action  was  proper,  and  the  defendant  plaintiff,  the  holder,  had  no  notice  of 
liable  for  the  whole  amount  of  the  bill  that  fact  at  the  time  he  received  the 
and  damages.  (The  acceptance  was  payment  from  the  drawer,  that  pay- 
for  accommodation ;  but  the  plaintiff  ment  must  be  taken  in  mitigation  of 
had  no  notice  of  the  fact.)  damages,  and  that  the  plaintiff,  the 

Tindal,   C.  J.,  who   delivered  the  holder,  can  recover  no  more  than  the 

opinion,  said  that  he  did  not  think  that  difierence  between  the  amount  of  the 

the  payment  by  the  drawer  under  the  bill  and  that  payment.    If  that  be  so 

judge's  order  (the  plaintiff  having  no  with  respect  to  an  accommodation  bill, 

notice  that  the  now  defendant  was  an  it  follows  that  in  principle  it  must  be 

accommodation  acceptor,  and,  it  may  the  same  in  all  cases  where,  supposing 

be  added,  having  resisted  the  motion  the  holder  to  recover  the  full  amount 

for  a  stay)  could  be  considered  as  pay-  of  the  bill,  the  state  of  things  between 

ment  on  behalf  of  the  acceptor,  or  in  the  acceptor  and  drawer  is  such  that  it 

satisfaction  and  discharge  of  the  accep-  would  be  contrary  to  justice  to  suppose 

tor's  liability,  because  a  right  of  action  that  the  money  so  recovered  could  be 

for  damages  (in  which  he  included  costs)  held  by  the  plaintiff  as  trustee  for  the 

had  already  vested  in  the  plaintiff.  The  acceptor  [drawer]."    So,  too,  Wilies, 

case  was,  in    this    particular,  distin-  J.,  said  that  he  agreed  with  what  was 

guished   from  payment   befin-e  action  laid  down  in  Byles  on  Bills^  158  (8th 

(Beaumont  v.  Greathead,  2  Com.  B.  Lond.  ed.),  to  wit:  "After  a  partial 

492),  and  payment  after  suit,  where  the  payment  at  maturity,  by  the  acceptor 

same  was  in  satisfaction  of  the  debt  or  any  other  party  really  the  principal 

and  costs.     Thame  v.  Boast,  12  Q.  B.  debtor,  the  holder  cannot  recover  of 

808.  the  acceptor  more  than  the  balance." 

The    opinion,    however,    intimates  But  Mr.  Justice  Williams  expressed 

that  if  the  record  had  shown  that  the  the  opinion,  in  the  above  case  of  Cook 

acceptance  had  been  given  for  the  ao-  v.  Lister,  that,  if  the  holder  have  no 

commodation  of  the  defendant  in  the  notice  of  the  fiict  that  the  bill  had  been 

other  action,  the  drawer  of  the  bill,  a  accepted  for  the  accommodation  of  the 

reduction  of  the  damages  (to  the  ex-  party  paying,  it  could  not  be  held  that 
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he  had  receiYed  the  money  as  a  satis-  could  plead  the  payment  hy  the  draw- 
faction  of  the  acceptor's  liability;  and  ers ;  and  as  the  payment  had  equalled 
therefore  he  would  be  entitled  to  main-  the  face  of  the  bill>  including  what  the 
tain  an  action  against  the  acceptor,  defendant  had  abeady  paid,  the  latter 
But  in  that  case  (the  paper  being  in  was  considered  no  longer  liable  on  the 
reality  accommodation  paper,  accepted  bills.  And  this,  too,  though  the  draw- 
for  the  benefit  of  the  party  who  paid,  ers  were  still  debtors  to  the  plaintiff  in 
though  this  was  not  known),  if  the  ftiU  respect  of  the  matters  for  which  the 
amount  due  had  been  paid,  the  holder  bills  were  drawn, 
could  recorer  nothing  more  than  costs ;  The  editor  of  the  American  edition 
unless  before  him  there  were  a  party  of  the  Common  Bench  Reports  is  mis- 
entitled  to  recorer  more.  taken  in  stating  that  Cook  v.  Lister  has 
The  doctrine  of  Jones  v.  Broadhurst  overruled  Randall  tr.  Moon.  He  says 
came  under  the  special  notice  of  the  that  the  latter  case  is  overruled  by 
court  in  this  case  of  Cook  v.  Lister,  18  the  former,  inasmuch  as  the  former 
Com.  B.  v.  s.  648,  and  was  there  ex-  "  decides  that  an  action  cannot  )ie 
plained.  The  learned  Chief  Justice  maintained  by  the  holder  of  a  bill  of 
points  out  the  fact  that  it  seemed  to  be  exchange,  without  notice  that  it  was 
the  first  impression  of  the  court  in  Jones  an  accommodation  bill,  against  the  ao- 
V,  Broadhurst  that  the  plea  of  payment  ceptor  after  payment  by  the  maker 
by  the  drawer  would  have  been  a  good  [drawer]."  18  C.  B.  n.  a.  607,  n.  Noth- 
answer  if  it  had  shown  that  the  pay-  ing  inconsistent  with  this  was  decided 
ment  was  made  in  satisfaction  of  the  in  Randall  v.  Moon.  That  case  decided 
holder's  claim  against  eUl  parties  to  the  only  that  the  holder  could  sue  and  re- 
bill.  And  though  this  interlocutory  cover  the  amount  of  the  bill  and 
opinion  of  the  court  closed  with  an  ex-  damages  against  the  accommodation 
pression  to  the  effect  that  the  more  acceptor  after  payment  by  the  drawer 
serious  question  was,  conceding  the  plea  (not  in  behalf  of  the  acceptor)  when  it 
to  allege  payment  as  satisfaction  of  the  does  not  appear  that  the  drawer  was 
bill,  whether  the  payment  could  inure  the  accommodated  party,  that  is,  the 
to  the  defendant,  —  the  effect  of  which  principal  debtor ;  as  we  have  already 
was  to  leave  the  impression  that  the  said.  But  in  Cook  u.  Lister  it  appeared 
latter  was  the  point  afterwards  consid-  (not  only  that  the  payment  had  been 
ered  in  the  elaborate  judgment,  —  the  made  on  behalf  of  the  acceptor,  but) 
Chief  Justice  thought  that  this  was  not  that  the  parties  so  paying,  the  draw- 
the  question  of  the  case.  "  The  sub-  ers,  were  the  accommodated  parties, 
stance  of  the  judgment,"  said  he,  *'  is.  They  would  therefore,  without  fault  of 
that  there  is  no  allegation  that  the  their  own,  have  been  compelled  to  pay 
goods  were  delivered  in  satisfaction  of  twice  by  any  other  rule.  If  such  had 
the  claim  of  the  holders  against  the  appeared  to  be  the  situation  in  Randall 
acceptor.  In  the  present  case,"  he  v.  Moon,  the  decision  would  have  been 
continued,  "  the  payments  made  by  different,  as  appears  by  the  opinion  of 
Cheeseborough  &  Son  and  Yewdall  &  the  court 

Son  [the  drawers  of  the  bills  in  suit]  The  result  of  the  English  oases  we 

were,  beyond  all  question,  made  in  sat-  understand  to  be  this :  — 

isfaction  pro  tanto  of  the  claim  of  the  1.  That  payment  of  money  by  the 

plaintiffs  as  against  all  parties  to  the  drawer  or  indorser  of  a  bill  or  note  to 

bills."     It  was  accordingly  held  that  the  holder  cannot  be  pleaded  by  the 

the  defendant,  an  acceptor  for  value,  acceptor  or  maker,  either  in  bar  of  an 
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action  by  the  holder,  or  in  reduction  to  an  action  by  the  holder  of  a  bill 
of  the  damages ;  unless  (a)  the  pay-    against  the  acceptor,  that  the  drawer 

ment  was  made  and  received  as  pay-  became  bankrupt,  and  that  the  plain- 
ment  and  extinguishment  in  Aill  or  tiff  received  a  sum  named  as  a  divi- 
pro  tanto  of  the  paper,  and  not  as  a    dend  from  bis  estate  on  account  of  the 

mere  release  of  the  party  paying ;  or  bill,  and  that  aa  to  that  sum  he  waa 

unless  (6)  the  bill  or  note  was  accepted  suing  only  as  trustee  for  the  drawer ; 

or  made  for  tlie  accommodation  of  the  setting  up,  by  way  of  set-off,  a  debt 

party  making  the  payment,  of  which  due  to  the  defendant  from  the  drawer, 

the  holder  had  notice.  Thornton  v.  Maynard,  Law  Rep.  10 

2.  If  in  case  (6)  the  holder  had  not  C.  P.  696. 
notice  that  the  party  paying  him  was         And,  according  to  the  same  author- 

the  principal  debtor,  he  is  then  entitled,  ity,  payment  partially  or  in  full  by  the 

according  to  Williams,  J.  (and  there  is  drawer  of  a  bill  to  the  indorsee,  not 

nothing  to  the  contrary  from  the  other  made  for  the  acceptor,  does  not  disen- 

judges),  to  recover  at  least  nominal  title  the  indorsee  to  sue  the  acceptor  for 

damages  of  the   acceptor  or  maker,  the  full  amount;  but  in  such  a  case 

and,  if  less  than  the  amount  of  the  the  indorsee  {prima  facte ;  see  anU,  p. 

paper    was    paid,    the    balance    due  665)  sues  in  whole  or  in  part,  acoord- 

thereon.  ing  to  the  amount  paid  by  the  drawer, 

8.  Compulsory  receipt  of  payment  as  trustee  of  that  party.    Thornton  v, 

from  the  drawer  or  indorser  under  a  Maynard,  supra,  Jones  v.  Broadhurst,  9 

stay  of  proceedings  (opposed  by  the  C.  B.  173 ;  Agra  &  M.  Bank  v.  Leighton, 

holder)  is  not  payment  on  behalf  of  the  Law  Rep.  2  Ex.  66  ;  Cochrane  v.  Green, 

iicceptor  or  maker.  9  C.  B.  n.  8.448;  Elkin  o.  Baker,  U 

4.  The  courts  will  not  presume,  in  C.  B.  v.  g.  626 ;  Clark  v.  Cort,  1  Craig 
considering  the  effect  of  a  payment  by  &  P.  164.  To  the  same  effect  Ex  parte 
the  drawer,  that  an  accommodation  Talcott,  9  Bank.  Reg.  602. 
acceptance  of  a  bill  was  given  for  the  The  subject  has  not  been  so  fully 
benefit  of  the  drawer ;  but  the  acceptor  considered  by  the  courts  of  this  ooun- 
must  sliow  that  the  payment  was  made  try,  but  it  is  apprehended  that  our  law 
by  the  accommodated  party,  the  prin-  is  in  harmony  with  that  of  England, 
cipal  debtor.  And  it  would  seem  also  In  the  principal  case,  Farmers'  Bank 
that  the  burden  of  proof  should  be  on  v.  Rathbone,  the  claim  of  the  plaintiflb 
the  acceptor  or  maker  to  show  that  the  was  for  only  the  baia$tee  due  on  the  pa- 
holder  had  notice  that  the  bill  or  note  per,  after  the  payment  made  by  the 
was  accommodation  paper.  Then,  if  drawer ;  and  whether  the  bill  were  to  be 
payment  in  full  was  made  before  ac^  considered  as  accepted  for  accommoda- 
tion, the  acceptor  or  maker  is  not  liable  tion  or  not,  the  decision  is  therefore 
even  for  costs.  If  but  part  of  the  in  accordance  with  the  doctrines  above 
amount  due  were  paid,  it  would  seem  laid  down. 

still  to  be  a  question  of  fact  whether         In  Murray  v.  Judah,  6  Cowen.  484, 

the  payment  were  made  as  an  extin-  it  appeared    that  a  check  had  been 

guishment  of  the  liability  of  the  ac-  transferred  by  the  holder  as  collateral 

ceptor  or  maker.  security  for  a  debt.    Afterwards,  the 

The  foregoing  conclusions  are  largely  drawer  failing,  the  check  was  appraised, 

enforced  by  very  late  English  author-  and  the  creditor  took  it  absolutely  at  a 

ity ;  in  which  it  has  been  laid  down  to  sum  less  than  its  face,  giving  the  holder 

be  a  good  plea,  as  a  defence  pro  tanto  credit  for  the  amount  of  the  appraisal. 
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The  drawer  now  contended  that  the  to  the  discharge  of  one  liable  before 
plaintiff's  claim  must  be  reduced  hy  the  himself,  he  cannot  afterwards  take  ad- 
amount  of  the  appraisal;  but  the  court  vantage  of  the  discharge.  Bradford  v. 
held  properly  that  he  was  liable  for  the  Hubbard,  8  Pick.  156 ;  Smith  v.  Win- 
face  of  the  check.  The  paper  had  in^  ter,  4  Mees.  ft  W.  4&4.  But  there  is  a 
deed  been  drawn  for  the  accommoda-  further  and  complete  answer  to  this 
tion  of  the  payee,  but  the  part  pay-  position.  These  drafts  having  been 
ment  (through  the  appraisal)  had  not  drawn  for  the  accommodation  of  the 
been  made  by  him.  drawers,  they  are  themselves  principals 

In  Clopper  v.  Union  Bank,  7  Har.  ft  on  the  bills.    They  occupy  a  position 

J.  92,  a  promissory  note  had  been  made  antecedent  to  that  of  the  acceptors, 

by  G.  in  favor  of  P.  for  P.'s  accommoda-  The  acceptors  are  the  sureties,  and  any 

tion,  and  by  him  indorsed  to  the  holder ;  discharge  of  them  by  the  holders  can- 

and,  after  the  note  fell  due,  P.  gave  the  not  alter  the  liability  of  the  principals, 

holder  his  own  note  for  the  debt,    it  A  discharge  of  a  party  to  a  bill  does 

was  held  that  the  first  note  was  not  ex-  not  afCect  the  liability  of  those  whose 

tinguished  unless  the  last  was  received  position  is  antecedent  to  the  psrty  dis- 

by  the  holder  in  substitution  and  satis-  charged.    It  discharges  only  those  who 

faction  of  the  first.    This  is  in  perfect  are  subsequently  liable.      Sargent  v, 

conformity  with  the  English  rule  :  the  Appleton,  6  Mass.  85;  English  v.  Daily, 

note  of  P.  was  not  to  be  treated  as  pay-  2  Bos.  ft  P.  61 ;  Mallet  v.  Thompson, 

ment  on  behalf  of  the  defendant,  un-  5  Esp.  178 ;  Walwyn  t*.  St.  Quentin,  1 

less  so  made  and  received.  Bos.  ft  P.  652." 

In  Parks  v.  Ingram,  22  N.  H.  288,  It  should  be  observed  that  cases  of 

293,  the  court  of  New  Hampshire  say :  the  above  character  arise  only  where 

"  The  iact  that  the  holders  of  the  drafts  the  paper  is  not  taken  up  by  the  party 

signed  a  composition  deed,  and  agreed  making  the  payment.     Of  course,  if 

to  discharge  the  acceptors  upon  certain  the   holder   deliver  the  paper  to  the 

terms,  would  have  discharged  the  draw-  party  paying,  he  has  no  further  remedy 

ers  from  liability  to  them,  if  the  drafts  thereon.    Still,  the  act  is  not  payment 

had  been  based  upon  funds    in    the  of  the  bill  or  note,  unless  so  intended ; 

hands  of  the  drawees ;  because,  in  such  and  the  acceptor  or  maker  is  liable  to 

case,  the  liability  of  the  drawees  would  the  new  holder,  if  he  be  not  the  princi- 

be  antecedent  to  that  of  the  drawers,  pal  debtor. 

and  the  contract  of  discharge  would  be  §  5.  Accommodation  Parties.  Sureties. — 
prejudicial  to  the  interests  of  the  draw-  The  above  cases  are  sufficient  to  show 
ers.  Ex  parte  Wilson,  11  Ves.  410;  that,  in  the  case  of  paper  made  or  ac- 
Lewisv.  Jone8,4Barn.  ftC.  506;  Story,  oepted  for  accommodation,  the  party 
Bills,  §  429 ;  Scarborough  v.  Harris,  I  granting  the  accommodation  stands  in 
Bay.  197 ;  Robertson  v,  Vogle,  1  Dall.  a  situation  similar  to  that  of  an  ordi- 
252;  Lynch  v.  Reynold,  16  Johns.  41.  nary  surety;  and  that  the  party  receiv- 
But  here  the  drawers  having  assented  ing*  the  accommodation  stands  in  a 
to  the  arrangement,  and  signed  the  situation  similar  to  that  of  a  principal, 
deed  themselves,  are  estopped  firom  It  was  at  one  time  accordingly  sup- 
saying  that  it  is  a  contract  to  which  posed,  as  is  stated  in  Farmers'  Bank  u. 
they  did  not  agree.  In  an  action  of  Rathbone,  that  an  accommodation  ao- 
the  holders,  they  could  not  successfully  ceptor  would  be  discharged  by  the 
plead  the  discharge.  Bruen  v.  Mar-  giving  time  to  the  principal  debtor  by 
qnand,  17  Johns.  68.    If  a  party  agrees  one  having  notice  of  the  character  of 
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the  bill.    Laxton  o.  Peat,  2  Campb.    bill  Is,  indeed,  called  an  acoommodar 
186 ;  CoUett  v.  Hafgh,  8  Campb.  281 ;    tion  bill ;  bat  in  strictneM  an  aooom* 
Adami  v.  Gregg,  2  Stark.  681.    Bat    modation    bill  it   not   merely   a  bill 
quod  simHe  nan  eat  idem;  and  the  doc-    accepted   or   indorsed  without  ralne 
trine   has   since  been  orerruled.     It    received  bj  the  acceptor  or  indorser, 
is   now   settled    that  the    giving   of    but  a  bill  accepted  or  indorsed  without 
time  to  the  principal  debtor  will  not    value  by  the  acceptor  or  indorser  to 
discharge    the   acceptor.  .  Fentum  o.    accommodate  tiie  drawer  or  some  other 
Pocock,  6  Taunt.  192;    Price  v.  Ed-    party;  t^.,  that  the  party  accommo- 
monds,  10  Bam.  &  C.  684 ;  Nichols  v.    dated    may  raise  money  upon  it  or 
Norris,  8  Bam.  &  Ad.  41 ;  Harrison  v.    otherwise  make  use  of  it.    Bills,  406. 
Courtauld,  8  Barn.  &  Ad.  86 ;  Cronise         And  he  adds  that  this  distinction  is 
V.  Kellogg,  20  III.  11 ;  Lambert  v.  San-    of  importance ;  for  a  party  accepting 
ford,  2  Blackf.  137  ;  Hansborough  v.    a  bill  merely  without  consideration  (aa 
Gray,  8  Gratt.  866 ;   Bank  of  Mont-    if,  for  example,  he  does  not  know  the 
gomery  o.  Walker,  9  Serg.  &  R.  229;    state  of  accounts  between  himself  and 
8.  c.  12  Serg.  &  R.  382 ;  and  other  cases    the  drawer)  and  afterwards  sued  on 
cited  in  Farmers'  Bank  v.  Rathbone,    that  bill  cannot  charge   the    drawer 
ante,  p.  686.    See  also  ante,  p.  607.  with  the  costs  of  defending  the  action. 

The  cases  have  not  always  clearly  Bagnall  v.  Andrews,  7  Bing.  217;  b.  c.  4 
defined  what  an  accommodation  bill  or  Moore  &  P.  889.  See  Tindal  v.  Bell,  11 
note  is.  The  court  in  Farmers'  Bank  Mees.  &  W.  228;  Ronneberg  v.  Falkland 
V,  Rathbone  inclined  to  the  opinion  Islands  Co.,  17  C.  B.  n.  8. 1.  yHiereaa 
that  the  bill  in  question  in  that  case  the  acceptor  of  an  accommodation  bill, 
was  not  an  accommodation  bill ;  and  properly  so  called,  who  is  compelled  by 
in  this  we  think  the  court  were  right,  action  to  pay  it,  may  have  a  claim 
A  bill  or  note  does  not  become  accom-  upon  the  drawer  for  all  the  expenses 
modation  paper  by  the  failure  ol  the  of  the  action.  Ex  parte  Marshall,  1 
consideration  moving  to  the  acceptor  Atk.  262 ;  Jones  v.  Brooke,  4  Taunt, 
or  maker,  or  even  by  the  non-existence  464 ;  Stratten  v.  Matthews,  18  L.  J.  Ex. 
ab  initio  of  a  consideration,  if  that  be  6 ;  8.  o.  3  Ex.  48 ;  Garrard  v.  Cottrell, 
all.  The  signature  must  have  been  10  Q.  B.  679.  An  accommodation 
given  for  accommodation.  acceptor,  however,  cannot  charge  the 

This  is  the  view  of  Mr.  Justice  party,  it  is  said,  with  the  costs  of  an 
Byles.  **  An  accommodation  bill,"  he  action  to  which  the  accommodation 
says,  "  is  a  bill  to  which  the  accommo-  acceptor  had  evidently  no  defence, 
dating  party,  be  he  acceptor,  drawer,  Byles,  \it  eupra;  Roach  o.  Thompson, 
or  indorser,  has  put  his  name,  without  Moody  &  M.  487 ;  Beech  u.  Jones,  6 
consideration,  for  the  purpose  of  ben-    Com.  B.  696. 

efiting  or  accommodating  some  other  To  this  should  be  added  the  dis- 
party  who  desires  to  raise  money  on  it,  tinctions  above  stated  between  the 
and  is  to  provide  for  the  bill  when  position  of  an  acceptor  for  value  and 
due.''    Bills,  128, 11th  Lond.  ed.  an  accommodation  acceptor;  to  wit, 

In  another  part  of  his  work,  the  the  effect  of  payment  by  tlie  drawer, 
author  further  says  that  in  common  §  6.  Payment  in  Worthiest  Paper. ^^ 
language  a  bill  accepted  or  indorsed  The  conflict  of  authority  between  the 
without  any  consideration  moving  to  courts  of  Pennsylvania  and  New  York 
the  party  making  himself  liable  on  the    upon  the  question  whether  on^  who 


PAYMENT  IS  WORTHLESS  PAPEB.  671 

has  taken  for  value  the  paper  of  an  What  is  the  presumption  of  law  in  the 

insolvent   bank,  both  .parties  snppos*  a&soioe  of  evidence  upon  the -question 

ing  it  to  have  been  solvent,  and  the  of  present  solvency  when  the  paper  is 

vendor    having    also   paid  value   for  .  given  for  cash  as  a  payment  of  prop- 

the  paper,  can  recover  back  the  con-  ertyl    If   the  paper  itself  is  to   be 

sideration    paid,  has    extended    itself  treated  as  a  commodity,  as  property, 

to  other   States.    The    Pennsylvania  and  not  as  merely  the  representative 

rule  prevails  in  Alabama,  Lowrey  v.  thereof,  then  the  Pennsylvania  court 

Murrell,  2  Porter,  280;  in  Delaware,  appear  to   be   right  in  applying  the 

Corbit  V.  Bank  of  Smyrna,  2  Harr.  235 ;  doctrine  of  caveat  emptor  to  the  transao- 

in  Tennessee,  Ware  v.  Street,  2  Head,  tion.    If  on  the  other  hand  it  is  only 

609;    and    in  Virginia,    Edmunds  v.  the  symbol  of  property,  if  the  pur- 

I^ig^es,  1  Gratt.  859.  chaser  acquires  only  a  promise  to  pay 

The  New  York  rule  prevails  in  New  money,  it  may  well  be  doubted  whether 
Hampshire,  Fogg  v.  Sawyer,  9  N.  H.  the  maxim  of  sales  should  apply.  The 
865 ;  in  Vermont,  Wainwright  v.  Web-  rule  of  caveat  emptor, though  well  estab- 
ster,  llVt.576;  Oilman  t^.  Peck,  11  lished  (within  limits)  in  the  case  of  sales 
Vt.  516 ;  in  Maine,  Frontier  Bank  v.  of  goods,  does  not  sufficiently  commend 
Morse,  22  Maine,  88 ;  in  South  Caro-  itself  to  favor  to  justify  an  extension 
Una,  Harley  v.  Thornton,  2  Hill,  509 ;  of  it  to  cases  not  strictly  falling  within 
in  Wisconsin,  Townsends  v.  Bank  of  its  admitted  application.  Nor  should 
Racine,  7  Wis.  185 ;  in  Ohio,  Westfall  the  fact  of  hardship  to  the  vendor  be 
V.  Braley,  10  Ohio  St.  188 ;  in  Illinois,  permitted  to  enter  into  the  considera- 
Magee  v.  Carmack,  13  111.  289 ;  and  tion  of  a  .case  in  which  the  purchaser 
in  England,  Timmins  o.  Gibbins,  18  is  in  no  way  responsible  for  that  which 
Q.  B.  722.  See  further,  Thomas  v.  brings  upon  him  that  result.  If  the 
Todd,  6  Hill,  840 ;  Houghton  v.  Adams,  vendor  loses  his  money,  he  loses  it 
18  Barb.  545 ;  Baker  v.  Bonesteel.  2  because  of  a  fact  anterior  to  the  pur- 
Hilt.  897;  Commonwealth  v.  Stone,  chase  by  the  plaintiff, — a  fact  which 
4  Met.  48 ;  Snow  v.  Perry,  9  Pick.  539 ;  existed  while  the  paper  was  in  the 
Alexander  v,  Dennis,  9  Port.  (Ala  )  vendor's  hands.  The  vendor  had  al- 
174 ;  Alexander  o.  Byers,.  19  Ind.  801 ;  ready  lost :  the  paper  was  good  for 
Dakin  o.  Anderson,  18  Ind.  52 ;  Aid-  nothing  to  him.  Nor  does  the  fact 
rich  17.  Jackson,  5  R.  I.  218.  that  he  supposed  it  to  be  good  justify 

Mr.  Justice  Story  is  of  the  opinion  him  in  keeping  the  money  or  property 

that  the  question  after  all  is  mainly  one  received,  wliich  could  only  have  been 

of  fact  as  to  the  intention  of  the  par-  given   for  it  by  the  purchaser  upon 

ties ;  and  it  must,  he  thinks,  turn  upon  the  same  supposition  that  it  was  good, 

this  inquiry,  whether,  taking  all  the  cir-  There  has  been  a  failure  of  considera- 

cumstances  together,  the   paper  was  tion.   See  Timmins  v.  Gibbins,  18  Q.  B. 

taken  as  absolute  payment  by  the  pur-  722,  725,  Lord  Campbell, 

chaser,  at  his  own  risk,  or  only  as  con-  Tiiis  suggestion,  however,  will  give 

ditional  payment,  with  the  requirement  way  before  any  evidence  tending  to 

merely  of  due  diligence  to  obtain  pay-  show  that  th6  purchaser  in  fact  under- 

ment    Promissory  Notes,  §  889.  took  to  purchase  at  his  own  risk.    And 

But  it  may  be  questioned  if  this  it  will  have  no  bearing  upon  the  sit- 

reaches  the  difficulty.    The  real  ques-  nation  of   parties   solvent   when   the 

tion  in  cases  like  Bayard  v.  Shunk  is,  paper  was  purchased,  who  become  in- 
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BoWent  before  its  maturity.  In  cases  the  purchaser.  That  is  not  an  arbi- 
of  this  kind,  when  the  paper  has  been  trary  implication  of  law,  but  is  only  a 
actually  bought,  or  taken  in  actual  pay-  declaration  of  the  common  understand- 
ment  of  property  then  sold,  and  not  as  ing  and  intention  of  men  in  such  trans- 
security  for  a  debt,  the  risk  of  the  ulti-  actions.  Caveat  emptor  has  nothing  to 
mate  productiveness  of  the  paper  is  of  do  with  making  the^rule  as  to  transao- 
course  assumed,  in  the  absence  of  evi-  tions  of  that  kind, 
dence  of  agreement  to  the  contraiy,  by 
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(See  Alteration.) 

FORM  AND  REQUISITES, 

pi^r  must  be  payable  in  money 1,  13 

local  bank  currency 1»  14 

paper  payable  out  of  particular  fund 8,  14 

certainty  as  to  time  of  payment  ........     10,  18-21 

certainty  as  to  parties    . 21,22 

FRAUD, 

effect  of  plea  of 507,  538,  539 

how  the  ple^i  may  be  answered 540 

makes  paper  absolutely  void,  when 544,  &54,  582 

fraudulent  filling  of  blanks 571 

incomplete  instruments 571 

alteration  of  words  by  agent 572 

agent's  power  revoked  by  principal's  death 572 

filling  name  of  party.     . 572,573 

delivery 573 

result  of  authorities  as  to  fraud  in  execution 582 

failure  to  read  contract 562,  583 

notes  fraudulently  obtained  for  patent  rights 583 

filling  up  a  note  above  signature  on  a  blank  sheet  of  waste 
paper 583 

FUNDS, 

drawing  bill  or  check  without  having 96, 110-117 


G. 

GENUINENESS, 

indorsement  warrants  what 137,  141,  166 

acceptance  admits  what 541,  565-569 

GRACE, 

instalment  notes 78 

origin  of  days  of 90 

how  reckoned 90 

non-secular  days 90 

notice  of  dishonor  in  8uch«case 90 

paper  not  entitled  to,  when  due 91 

intervention  of  non-secular  day 91 

action  premature  before  last  day  of 91 

action  on  last  day  of  • 91 
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GRACE,  —  continued. 

when  indoraer  or  drawer  may  be  sued 92 

what  paper  entitled  to  grace 92,  93 

how  dispensed  with 98 

paper  payable  a  certain  nnmber  of  months  or  days  after 

date 93 

bills  payable  after  sight 93 

law  of  place 93 

nsage  as  to 98-95 

on  promissory  notes 215 

GUARANTOR, 

of  acceptance 50 

whether  entitled  to  notice  of  dishonor 189, 140,  284 

warrants  capacity  of  parties 167 


I. 

ILLEGALITY, 

statutory  declaration  of 589 

burden  of  proof 589 

how  plea  of,  may  be  answered 540 

INDORSEMENT, 

anomalous 24,  140 

for  part 81,  188 

form  of 121 

joint 122, 185 

indorsement  of  firm  note  by  partner  in  his  own  name  •    .  124, 185 

by  wife 126,187 

after  maturity 129, 187, 188 

object  of r 131, 182 

necessary,  when 182 

by  whom  to  be  made 182 

delivery  of  paper  payable  to  order,  without  indorsement  .  188 

effect  of  mistake 188 

indorsement  after  deliyery 188 

intervening  equities ,  .    .     .  188 

may  be  made  at  the  trial,  when 188 

in  blank,  what 188 

in  fuU,  what 183 

in  cipher 188, 184 

intention  to  indorse 184 

construction  of  special  phrases 184 

no  prescribed  formula  for 184, 185 

may  be  made  with  pencil 135 

on  the  face  of  the  paper 185 

on  a  paper  attached 185 

conditional  indorsement 185 

<«  for  collection  " 185 
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INDORSEMENT,  —  continued. 

accommodation  indorsers  not  joint  indoreers 136 

the  rale  aj9nma/acte  one  only 135 

indorsement  of  firm  note  by  snrviyor  on  the  death  of  one 

partner 135,136 

indorsement  by  firm  to  one  of  the  partners 137 

sans  recours 137 

warrants  genuineness 137, 141, 166 

what  else 137 

how  negotiability  may  be  cut  off  .     .     w 138 

effect  of  indorsing  after  maturity 138 

<< in  case  of  need" 138 

guaranty  treated  as  indorsement 138, 139 

whether  guarantor  entitled  to  notice  of  dishonor     .     •    .  139, 140 

parol  evidence  as  to 142, 168 

warrants  capacity  of  prior  parties 167 

in  the  name  of  a  firm  precludes  denial  of  existence  of  the 

firm 167 

guarantor  also  warrants  capacity  of  other  parties    .     .     .  167 

time  of  indorsement  may  be  shown 168 

evidence  to  cut  down  indorsement 169-172 

to  show  the  paper  to  be  a  nullity 172 

evidence  as  to  restrictive  indorsements 172 

intention  to  guaranty 172 

parol  evidence  between  immediate  and  between  remote 

parties 173 

order  of  indorsements  may  be  shown 174 

competency  of  indorser  as  vntness 174, 175 

indorsement  of  check 175, 176 

same  as  indorsement  of  bill  or  note 176 

INITIALS, 

sufficient  to  bind  a  party 48 

INLAND  BILL, 

defined 23 

INSOLVENCY, 

no  excuse  of  notice 365, 378 

INSTALMENTS, 

note  payable  in,  grace  in  case  of 78 

non-payment  of  instalment  of  interest 445 

INTEREST, 

non-payment  of  instalment  of     ....  ' 445 


J. 

JOINT  INDORSERS, 

accommodation  indorsers  not 135 

JOINT  MAKER, 

anomalous  signature  on  the  back 44 
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JOINT  MAKER , — continued. 

proof  of  intentioii  in  such  case 44,  46 

effect  of  such  signature  in  New  York 44,  45 

in  Massachusetts  by  statute 46 

effect  in  other  States 46 

note  readinf^  *'  I  promise  to  pay,"  and  signed  by  several  .  45,  40 

demand  upon 244 

JUDGMENT, 

effect  of  as  to  subsequent  parties 663, 664 

judgment  for  part 664 


L. 

LEX  LOCI, 

as  to  grace 98 

as  to  notice  of  dishonor 333, 342 


M. 

MESSENGER, 

notice  of  dishonor  by 309 

MISTAKE, 

payment  of  money  under  mistake 541,  565-569 

MONEY, 

bills,  notes,  and  checks  must  be  payable  in 1,  18 

paper  payable  in  Canada  money li  14 

local  bank  currency 2,  13,  14 

foreign  coin 2,  8 

evidence  to  explain  terms 5,  6 


N. 

NEGLIGENCE, 

gross  negligence  not  notice 440 

negligence  in  connection  with  other  facts 441 

in  the  execution  of  paper 544,  554,  573,  574 

as  between  banker  and  customer 575 

NEGOTIABILITY, 

Act  of  Anne  as  to 12 

not  necessary  to  bill,  note,  or  check 12 

what  terms  required  for 12,  18 

effect  of  attaching  a  seal 18 

corporation  bonds  and  coupons  negotiable  18 

scrip  of  foreign  government 18 

when  indorsement  necessary 13 
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NOTARY, 

mnst  act  in  person  as  to  foreign  bills 243 

acting  by  clerk  or  deputy 248 

justice  of  peace  may  peilorm  functions  of,  wben     .     .     .  243 

when  other  officers  or  merchants  may  act 243 

act  of,  not  necessary  in  case  of  inland  bills  or  promissory 

notes 248 

notarial  fees,  when  recoverable 248 

certificate  of,  should  show  what 275,  277 

NOTICE  OF  DISHONOR, 

form  of 266,261,276 

by  whom  to  be  given 271 

knowledge  of  dishonor  not  notice 276 

no  particular  form  prescribed 276 

must  identify  the  paper 276 

mistakes  in 276,  277 

assertion  of  dishonor 276,  277 

statement  that  holder  looks  to  notified  party  for  payment  276, 278 

name  of  payee  need  not  be  stated 277 

what  notarial  certificate  should  show 277 

word  "protested** 278 

no  express  demand  on  notified  party  necessary   ....  278 

what  notified  party  entitled  to  know 278,  279 

by  whom  notice  may  be  given 279,  280 

by  stranger  ineffectual 279,  280 

who  is  a  stranger 280 

notice  by  late  agent 281 

to  whom  notice  should  be  given 281 

indorser  cannot  object  that  others  have  not  been  notified .  281 

excuses  of  notice 281 

necessity  of,  does  n%t  depend  upon  damage 481,  482 

qualification  of  rule 282 

laches  as  to  paper  held  as  collateral .   - 282 

indorser  deceased 282,  288 

notice  to  executor  or  administrator 283 

notice  to  agent 283 

when  notice  to  be  given  to  transferor  by  delivery    .    •     .  283 

notice  to  partners 283,  284 

death  of  one  partner 284 

notice  to  joint  indorsers  or  drawers 284 

notice  to  guarantor 284 

duty  of  collecting-agent  to  give  notice 284 

to  whom  he  should  give  it 284,  296 

agreement  or  usage 284 

consideration  for  liability  of  collecting-bank 284 

notice  to  be  given  personally,  when 285 

by  post-office 289,  308,  309 
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NOTICE  OF  DISHONOR,  —  conrinttarf. 

need  not  be  received 289,  809 

when  the  notice  should  be  sent 298,  295,  310 

two  departures  of  the  mail  on  same  day    .     .     .     «    295,  811,  812 

time  as  to  an  agent  giving  notice 298,  811 

manner  of  giving  notice 808 

parties  residing  in  same  town 808 

in  different  towns 808 

carrier  system *        809 

verbal  notice  good 809 

use  of  messenger 809 

sending  notices  under  one  cover 310 

successive  notices .*    .  810 

notice  by  one  inuring  to  the  benefit  of  another   ....  810 

time  within  which  notice  should  be  given 810 

on  the  last  day  of  grace  or  day  following 811 

demand  too  late  followed  by  immediate  notice    ....  811 

all  parties  to  be  notified  at  the  same  time,  when     .     .     .  311 

grace  ending  on  non-secular  day 811,  812 

notice  received  on  such  day 812 

indorsement  after  maturity 812 

paper  payable  on  demand 812,  318 

where  notice  should  be  sent 814,  328,  387 

domicile 814 

diligence  as  to  notice 329, 841 

a  question  of  law,  when 329 

lex  loci  as  to  notice 888, 842 

several  post-offices  in  the  same  town 837,838 

indorser  having  no  known  place  of  residence  or  business  .  838 

burden  of  proof 888 

notice  at  last  place  of  residence   .     .     .  ' 389 

inquiry  as  to  indorser's  residence 839 

where  or  of  whom  inquiry  should  be  made 839, 340 

notice  good  in  all  cases  if  it  be  received  in  due  time     .     .  840 

notice  sent  to  residence 841 

discovery  of  mistake  after  diligence  exercised     ....  341 

leaving  notice  at  place  of  residence  found  closed      .    .     .  341 

etcuses  of  notice 844 

unavoidable  accident 844,374 

removal  into  foreign  jurisdiction 354, 875 

absconding  of  the  payor 357, 875 

death  of  maker  and  appointment  of  indorser  adminis- 
trator   359,  376-878 

insolvency  of  maker  or  acceptor 365, 878 

assignment  to  indorser 865, 879 

waiver  of  notice  when  pi^er  payable  at  bank     .    •    .     •  369 

promise  by  indorser  to  pay 871 
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NOTICE  OF  DISHONOR,  — con/inuerf. 

excuse  of  temporary  impediment 375 

death  of  holder 878 

questioiy  of  damage 380 

waiver,  how  made 380-382 

after  maturity 383 

whether  promise  should  be  added  to  an  acknowledgment .  384 

part  payment 384 

evidence  of  waiver  supports  allegation  of  demand  and 

notice,  where 384 

NOTICE  OF  EQUITIES, 

notice  of  fraud 396 

overdue  paper  and  set-off 899,  437,  438 

holder  with  notice  suing  on  title  of  prior  party  ....  404 

defence  of  breach  of  executory  agreement 406 

what  sufficient  to  put  holder  upon  inquiry 410 

negligence 415 

actucd  notice 437 

^what  equities  let  in 437, 438 

holder's  right  to  recover  on  title  of  prior  party 439 

notice  of  accommodation 439 

notice  after  purchase  of  paper 439 

part  payment  and  notice  before  balance  paid 439 

gross  negligence  not  notic^ 440 

what  the  true  question  for  the  jury  is 440 

negligence  in  connectfon  with  other  facts 441 

burden  of  proof  changed,  how 441 

result  of  the  authorities 441 

bad  faith  must  be  proved 442 

*'  due  course  of  business  " 442 

constructive  notice 442 

facts  on  the  paper  suggesting  inquiry 442, 443 

"  without  recourse  " 443 

taking  paper  after  maturity 443, 444 

accommodation  paper  taken  after  maturity 444 

difference  between  accommodation  paper  and  paper  want- 
ing a  consideration 444 

overdue  check 444, 445 

non-payment  of  instalment  of  interest 445 

demand  note  overdue,  when •  .  445 

paper  taken  without  indorsement 446, 447 

subsequent  indorsement  in  such  case 446 

negotiation  of  paper  on  last  day  of  grace 447 

notice  that  party  is  engaged  in  illegal  business    ....  447 

notice  of  death  of  maker 447 

general  course  of  dealing 447 

NOTING, 

as  preliminary  to  protest 275 
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p. 

PAROL  EVIDENCE. 

(See  Evidence.) 

PARTICULAR  FUND, 

paper  payable  out  of 8,  14 

designation  of  a  fund  for  reimbursement  ......  14 

obscurity  of  writing  upon  this  point 14,  15 

assignment  of  fund,  how  effected 15 

check  not  an  assignment 15 

PARTIES, 

certainty  as  to 21,  22 

PARTNERS, 

demand  upon  one  sufficient 244 

notice  of  dishonor  to 283 

unauthorized  signature  of  firm  name 582 

PAYMENT, 

supra  protest 58 

place  of,  designated 65,  86 

not  a  condition  as  to  maker  or  acceptor 86,  87 

effect  of  such  designation 87,  88 

to  one  not  authorized  to  receive  it 609 

discount  by  drawee  of  bill,  not  payment 618 

payment  in  worthless  bank-notes     ....      641,651,670-672 

time  of 662 

payment  by  drawer  or  indorser 664-669 

not  an  extinguishment  of  the  paper  unless  made  on  behalf 

of  maker  or  acceptor  .     . 664-669 

result  of  English  authorities  on  this  point 667, 668 

PLACE  OF  PAYMENT, 

designation  of  . 65,  86 

effect  of  such  designation 87,  88 

demand  there  not  necessary  as  to  maker  or  acceptor    .    .  87 

damages  and  costs 88 

secus  as  to  drawer  or  indorser 87,  88 

rule  in  case  of  bank-notes  unsettled 88 

PLEDGE, 

paper  taken  as .' 500 

PLEDGEE, 

right  of  action  by 394 

POSSESSION, 

presumptive  evidence  of  title,  when  ....      385,  388,  390, 892 
of  maker  or  acceptor 662, 663 

POST-OFFICE, 

as  a  means  of  notice  of  dishonor  ....  289,  808,  309,  337,  338 

PRESENTMENT, 

for  acceptance 109, 110 

necessity  of 177,239 
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PRESENTMENT,  —  conHnued. 

agent's  duty  to  present  for  acceptance 185 

negligence  of  collecting  bank  as  to 202, 241 

presentment  of  sight  bill 207, 244 

at  what  time  of  day 226 

where  to  be  made 227, 239, 247 

reasons  for  requiring  presentment 239 

bills  payable  after  date 239, 240 

checks 240 

bills  payable  at  or  after  sight 240 

loss  of  commercial  paper 240 

what  constitutes  presentment 240 

exhibition  of  paper 240 

description  of  it .  240 

sending  paper  to  place  of  payment 241 

maker  or  acceptor  need  not  be  sought,  when 241 

paper  payable  in  a  general  locality 241 

presentment  for  acceptance 241 

paper  payable  at  bank 241 

demand  necessary 241 

when  demand  may  be  in  writing 242 

must  not  depart  &om  tenor  of  paper 242 

what  presentment  insufficient 242 

by  whom  to  be  made 242 

by  one  having  no  right  to  reoeive  payment 242 

yerbal  authority  to  an  agent  to  make 242 

not  material  through  whose  hands  paper  is  sent ....  242 

double  presentment  and  demand  in  case  of  foreign  bill     .  242 

notary  must  act  in  person 243 

acting  by  clerk  or  deputy 243 

justice  of  peace  may  act  for  notary,  when 243 

public  officer  or  merchant 243 

in  case  of  inland  bills  and  pronussory  notes  notarial  acts 

unnecessary 243 

to  whom  presentment  should  be  made 243 

to  an  agent 243, 244 

death  of  maker  or  acceptor 243 

presentment  to  executor  or  adiMnistrator 243 

when  to  be  made  in  such  case 243 

presentment  to  kindred  of  decedent 244 

insolvency  of  maker  or  acceptor 244 

presentment  to  assignee 244 

partnership  note 244 

joint  note  requires  demand  upon  each  maker      ....  244 

when  presentment  should  be  made #  244 

bills  payable  at  or  after  sight 244 

rule  of  diligence  in  such  cases 244,246 
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PRESENTMENT,  —  continued. 

keeping  the  paper  in  circulation 244, 245 

reasonable  time 245 

indorsement  after  maturity  requires  presentment,  when   .  245, 246 

grace  as  affecting  time  of  presentment 246 

non-secular  days 246 

time  of  day 246, 247 

where  presentment  should  be  made  ........  247 

maker  residing  out  of  the  holder's  State 247 

no  place  of  payment  stated  on  the  paper 247 

agreement  in  such  a  case 247, 248 

presentment  in  the  street 248, 249 

at  place  of  business -.     .  249 

at  residence  .    .     .     . 249 

at  place  designated 249 

where  bill  may  be  made  payable  .    .  ' 250 

effect  of  absconding 250, 251 

removal 251,252 

place  of  date  prima  yact>  place  of  payment 252 

branch  banks 252 

PRESUMPTION  OF  TITLE, 

possession  raises 385, 388,  392 

PROMISE, 

whether  that  of  a  note  should  be  express 22 

to  accept  a  bill 83,  50 

PROMISSORY  NOTE, 

defined 23 

PROTEST, 

how  far  evidence 177 

of  promissory  note  or  inland  bill  unnecessary      243,  253,  272,  273 
States  are  foreign  to  each  other  for  purposes  of  ...     .  273 

notarial  certificate  not  evidence,  in  what  cases    ....  273 

statutes  authorizing  protest  of  notes  and  inland  bills    .    .  273 

dishonor  of  foreign  bill  provable  only  by  protest     .     .     .  273 

omissions  in 273 

proof  of  notary's  signature  and  seal *  .    .  274 

where  the  notary's  certificate  may  be  used 274 

protest  according  to  the  foreign  law 274, 275 

certificate  of,  but  prima  yact>  evidence 274 

in  case  of  a  note 274 

presumption  that  demi^nd  was  made  of  right  person     .     .  274 

what  protest  should  show 275, 277 

should  be  made  hy  notary  in  person 243, 275 

made  by  clerk  or  deputy 243, 275 

where  Jbo  be  made 275 

noting 275 

certificate  may  be  made  out  at  any  time 275 

44 
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PROTEST,  —  continued. 

on  the  trial 275 

copy  of,  need  not  be  sent 275 

word  ** protested" 278 


R 

REASONABLE  TIME, 

as  to  presentment 245 

RELEASE, 

of  first  indorser 597 

reservation  of  remedy 598, 607 

technical  release 607, 608 

release  of  drawer  of  biU  accepted  for  his  accommodation  .         622 

REMOVAL, 

as  an  excuse  of  demand 247,251,252 

of  notice 854, 875 

RESERVATION  OF  RIGHTS, 

effect  of 598, 607 

RETRANSFER, 

indorser^s  right  of  action  on 895 

indorsements  may  be  stricken  out  in  such  case    ....         895 


S. 

"SANS  RECOURS," 

effect  of  such  indorsement 187,  141,  166,  448 

SEAL, 

destroys  note,  bill,  or  check  as  such 18 

secwt  of  corporation  bonds 18,  47 

SECURITY, 

effect  of  taking 499,  508,  584,  606 

reservation  of  rights 607 

SET-OFF, 

available  against  the  plaintiff,  when 899 

SIGHT  BILLS, 

entitled  to  grace 92 

must  be  presented  for  acceptance     ....     207,  289,  240,  244 

SIGNATURE, 

of  maker 44 

by  initials 48 

in  cipher 48 

admission  of  drawer's,  by  acceptance 541,  565-^70 

SPOLIATION, 

an  alteration  by  a  stranger 581, 582 

who  is  a  stranger 581, 582 

STATES, 

are  foreign  to  each  other 273 
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STATUTE, 

aathorizing  protest  of  notes  and  inland  bills 293 

paper  void  by 524, 530 

consideration  declared  illegal  by 529 

burden  of  pr^f  in  that  case 529,539 

SUNDAY, 

last  day  of  grace    .    .    .    « 90 

paper  executed  on,  good  in  whose  hands 539 

SURETIES. 

(See  Release;  Time  of  Fatment.) 


T. 

THEFT  OF  FAPER, 

facilitated  by  defendant 573 

TIME  OF  PAYMENT. 

certainty  as  to 10,  18 

promise  to  pay ''when  convenient '\    .......  18 

examples  of  special  language  asto 19 

promise  to  pay ''on  or  before" 20 

definiteness  of  time  not  necessary 20 

conditions  as*to 21 

time  within  which  notice  of  dishonor  should  be  given  293, 295, 310 

extension  of  time 490-503,  584,  589,  593,  606 

reservation  of  rights 607 

extending  time  to  drawer  or  indorser  of  paper  accepted  or 
made  for  his  accommodation 669, 670 

TRANSFER  BY  DELIVERY, 

liability  in  case  of  want  of  genuineness  of  paper     .     .     •  168 

TRUSTEE, 

right  of  action  by 894 


U. 

UNNEGOTIABLE  FAPER, 

consideration  in  case  of 89 

USAGE, 

as  to  notice  of  dishonor 284 

USURY, 

when  defence  of,  available 534, 539 


V. 

VALUE.  HOLDER  FOR, 

paper  given  to  secure  debt 460,  464, 486 

what  constitutes 497 

conflict  of  authority 497 

the  New  York  rule  as  to  paper  taken  for  debt    ....         497 
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VALUE,  HOLDER  FOR, -^continued. 

accomraodatioQ  paper  taken  as  security 498 

rale  in  the  Supreme  Court  of  the  United  States  ....  498 

iwhat  is  parting  with  value 498, 499 

rule  in  California  as  to  paper  taken  in  paymelk  ....  499 

rule  in  other  States 499 

what  is  implied  by  taking  paper  as  collateral  or  as  condi- 
tional payment 499-^3 

when  paper  is  of  the  same  amount  as  the  debt    ....  499 

when  it  is  of  a  different  character 500 

given  as  pledge 500 

at  the  time  of  the  creation  of  the  debt 500, 504 

implication  may  depend  on  course  of  business    ....  500 

English  rule  as  lately  expounded 501 

meaning  of  the  term '*  collateral  " 501 

conclusion 502,503 

imnegotiable  paper  taken  for  debt 504 

distinction  between  paper  taken  as  conditional  payment 

and  as  collateral 504 

amount  of  recovery 504-506 

absolute  purchase  of  paper ,  .     .    .     .  505 

payment  of  less  than  face  value 505 

received  as  pledge,  collateral  security,  or  in  conditional 

payment 505 

part  payment  followed  by  notice  of  defence 506 

payment  of  nominal  sum 506 

••VALUE  RECEIVED" 

need  not  be  inserted 22 

rule  in  Connecticut  and  Pennsylvania 23 


W. 

WAIVER, 

of  notice  of  dishonor 369,  380-384 

WARRANTY, 

of  genuineness 137,  141,  166,  541,  565-569 

of  capacity 571 

••WITHOUT  RECOURSE," 

effect  of  such  an  indorsement 137,  141,  166,  443 

WORTHLESS  PAPER, 

taken  in  payment 641,  651,  670-672 


Unlvenlty  Ptmi:  John  WUaon  A  Son,  Gambridgo. 
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